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4s neceſſary public buſmeſe prevented my attending to the 
correction of the preſs when the following ſheets were truck off, 
ſundry errors have erer 570 moſt important I ſhall here 
note, that they may be correfted ; thoſe of leſs conſequence, I leave 
to the candour of the reader. "” ; 
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Page 103, line 1, read Ponderſon, for Penderſon. 

Page 156, line 11, read yet, for but. 

Page 166, line 28, read judged, for judge. 

29, read wesy for fo be. 
Page 174, line 14, read fact, for ſuis. | 

Page 179, line 16, read and was cheated by him, for he cheated him, 

Page 191, line 31, read obligatien, for obje&ion. 

Page 210, line 15, read/baving been, for being. 

Page 233, line 9, read revived, for recovered. 

Page 252, line , read Samuel Bown's executors wi. Burrel. 

Page 280, line 21, read ſum of £88 : 16: 10. 

Page 291, line 1, read Helms, for Holms. 

Page 319, line 20, read Felch, for Fitch. 

Page 334, line , read precedes, for proceeds. 

3, read ſon-in-law, for grandſons. 

Page 361, line 21, read praying, for pray. 

Page 415, line-32, read the act, for the affr. 
Page 417, line 12, read deceaſed, for divers. 

41, read bir, for their. 

Page 418, line x, read be conduds, for they, Wc. 

Page 439, line 33, read for, before the word next. Ee 
Page 440, line 5, read on land given to ſaid ſocieties for the. uſe of ſchooling. 
Page 447, line 10, read of New-York, for Or. | 
Page 464, line 33, inſert for, before that Hannah Williams. 

Page 474, line 4, read Boardman, for Brewſter. 

23, read 1788, for 1778. et 

Page 484, line 23, read petitioners, for petitioner. - 

Page 494, line 21,.read againſt bim, for or bim. F 

Page 511, line 15, read as for a. 

Page 525, line 17, read demurrer, for demurred. | 

, Ad thongs the work, the words /ciſin and diſſcifin, are ſpelt with a 2, in- 
an 7. | f : 
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On e auto rien 


great end of government and laws is hu- | 
man happineſs ; the rulers ought, therefore, 
to underſtand and know in what it conſiſts ; and the 
means of producing it. 92 


Happineſs conſiſts primarily, in the approbation of 
a well informed and enlightened underſtanding, and 
the pleaſing anticipation of a final euge of well done 
good and faithful ſervant. And ſecondarily, in a 
conſcious enjoyment of freedom, health, peace, and 
competence. The means of producing it, are thoſe 
which the author of our nature hath ordained and ap- 


peinted. 


Man, is introduced into being in a ſtate of infancy, 
both as to his body and his mind; endowed with 
every power and faculty, in miniature, neceſſary for 
the purpoſes of enjoyment and uſefulneſs, agreeable 
to his nature, his ſtation and circumſtances through 
all the varying ſcenes of his exiſtence. Milk from 
the breaſt is the proper food for the body in this fee- 
ble ſtate ; to nouriſh, * and ſtrengthen, its va- 
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rious organs; and as its ſtrength and vigor increaſes, 
more ſolid nutriment is to be adwiniſtered, and the 


child put to proper exerciſe ; thereby to acquire firm- 


neſs, activity, and experience, by the application and uſe 
of its powers and faculties; and to learn the ſubor- 
dination of its appetites and paſſions to the reſtraints 
and guidance of reaſon. So the ſimple ideas, let in 
by the medium of the ſenſes, is the natural and prop- 
er aliment of the infant mind ; theſe are the materi- 
als of its growth in knowledge, on which it feeds and 
operates, as its reaſoning faculties grow and expand, 
by recollecting, comparing, abſtracting, compound- 
ing, reaſoning and judging about them—this ſhows 
that great caution ought to be uſed, by thoſe, who 
have the care of educating children and youth ; to 
prevent improper ideas from being excited, and evil 
impreſſions from being made ; by impure communi- 
cations or vicious examples; and to train them up 
in the ways of knowledge and virtue in childhood; 
and then the voice of infallibility is; that they will 
not depart therefrom when they are old. 6 


Wiſdom and knowledge, or knowledge and virtue, 
are by the conſtitution of our nature, and by the ap- 
pointment of the author of our being, the fone qua 
non, of individual and ſocial happineſs. Theſe are 
neceſſary qualities to conſtitute the good citizen, as 
well, as the good man. Whatever his rank, charac- 


ter, occupation, or buſineſs, may be in the communi- 


ty ; without theſe, although poſſeſſed of every other 
advantage, he will be wretched as an individual; and 


as a member of ſociety will be wanting in cordiality 
to its true intereſt. AMT! b 


The means of communitating knowledge and vir- 
tue are inſtruction and example; and the means of 
acquirng them, are attention, ſtudy and diligence. 
The firſt of theſe are in the power of every govern- 
ment to provide; by forming proper eſtabliſhments, 
for the diffuſion of uſeful knowledge; for the encour- 
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agement of the induſtrious and enterpriſing ; for the 
correction of the refractory and diſſolute; for the 
employment of the idle, and for the ſupport of the 
poor: And thoſe who refuſe inſtruction, or diſregard 
the precepts of wiſdom and juſtice, muſt be reſtrain- 
ed by force of laws, armed with proper ſanctions, to 
prevent and reſtrain them from injuring others, by 
their fraud or violence. Diligence and induſtry in 
ſome honeſt profeſſion or calling, is the way to health, 
peace, and competence, and to uſefulneſs in ſociety 
theſe government ſhould encourage and protect, as 
the principal ſource of the wealth, ſtrength and reſ- 
pectability of our country. 6 


— J__——__— 


The origin of Government and Laws in Connecticur. 


OUR anceſtors, who emigrated from England to 
America, were poſſeſſed of the knowledge of the 
laws and juriſprudence of that country; but were 
free from any obligations of ſubjection to them: The 
laws of England had no authority over them, to bind 
their perſons ; nor were they in any meaſure appli- 
cable to their condition and circumſtances here : Nor 
was it poſſible they ſhould be; for the principles of 
their government, as it reſpected the prerogatives of 
the crown, the eſtates, rights and power of the lords, 
and the tenure of their lands, were derived from the 
feudal ſyſtem : The privilege of ſending members to 
parliament, from the towns, cities, and burroughs, 
to compoſe one branch of the legiſlature, called the 
houſe of commons, and an exemption from taxation, 
only by their conſent, was extorted from the kings 
by the barons, and is confirmed by the great charter 
of liberties as of his gift and grant. Their other 
laws were calculated for a great commercial nation. 
As to their criminal code, it was adapted to a people 
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grown old in the habits of vice, where the groſſeſt 
enormities and crimes were practiſed. In every reſ- 
pe therefore their laws were inapplicable to au in- 
fant country or ſtate z where the government was in 
the people; and which had virtue for its principle, 
and the public good for its object and end; where 
the tenure of their lands was free and abſolute, the 
objects of trade few, and the commiſhon of crimes 


rare. 


Our anceſtors therefore as a free, ſovereign, and 
independent people, very early eſtabliſhed a conſtitu- 
tion of government. by their own authority; which 
was adapted to their ſituation and circumſtances ; 
and enacted laws for the due and regular adminiſtra- 
tion of juſtice ; for the propagation of knowledge 


and virtue; for the preſervation of the public peace, 


and for the ſecurity and defence of the ſtate againſt 


their ſavage enemies. New-Haven did the fame with 


little variation in point of form. 


Their common law was derived from the law of 
nature and of revelation ; thoſe rules and maxims of 


immutable truth and juſtice, which ariſe from the e- 


ternal fitneſs of things, which need only to be under- 


ſtood, to be ſubmitted to; as they are themſelves the 


higheſt authority ; together with certain cuſtoms and 
uſages, which had been univerſally aſſented to and a- 


dopted in practice, as reaſonable and beneficial. 


Connecticut, with the other three New-England 
ſtates, viz. Maſſachuſetts, New-Haven and Plimouth, 
early confederated together for mutual ſafety and de- 
ſence; each ſtill retaining its ſovereignty, and the 
government of its own internal police, | 


In the 14th year of Charles the II. A. D. 2662, 


Connecticut being defirous of ſome more potent 
friend and ally; and propoſing to herſelf, many other 
advantages, by a connection with the crown of Eng- 
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land; as a free trade with an old manufacturing coun- 
try—alfo an extinguiſhment of the claim, which the 
crown had upon their lands in right of diſcovery 
and her ſiſter ſtate, the Maſſachuſetts having led the 
way, by _— a ſimilar connection: They cauſed 
a conſtitution of government to be drawn up in form 
of a charter; and fo as to include the colony of New- 
Haven, which Mr. Winthrop their agent did, agree- 
able to the ſpirit and principles of their former gov- 
ernment ; and preſented it to the king in council; of 
which he approved and granted, ratified and confirm- 
ed it. Whereby they obtained from the crown a 
confirmation and guarantee of all thoſe rights, pre- 
* and powers, which they enjoyed and exer- 
ciſed before as a ſovereign independent government 
alſo a grant and confirmation of the title to the lands 
deſcribed in the charter; to hold in free and com- 
mon ſocage; with all the iſlands, waters, rivers, ha- 
vens, fiſheries, quarries, mines, minerals and precious 
ſtones, &c. reſerving only a fifth part of the gold and 
ſilver ore which from time to time might be gotten 
there; in lieu of all ſervices, duties and demands 
whatſoever ; alſo the rights and immunities of natural 
born ſubjects of the crown of England; with the 
privilege of a free trade to all parts of the king's do- 
minions ; and protection from his fleets and armies. 


By this the general aſſembly, conſiſting of the gov- 
ernor and council, compoſed of twelve aſſiſtants, ſev- 
en of whom made a quorum ; and the repreſentatives 
of the people, not exceeding two from each town; 
were inveſted with ſupreme power of legiſlation ; alſo 
of conſtituting courts, with final juriſdiction, in all 
civil and criminal cauſes ; of appointing judges and 


all other officers of government, neceſſary for the well 


ordering and governing the affairs of the colony. 


With this only refervation, that they ſhould make no 
laws repugnant to the laws of England; this could 


hardly be called a reſtraint upon the legiſlating power. 
The people ſwore allegiance to the king and his gov- 
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ernment—all commiſſions and legal proceſſes iſſued 
in his majeſty's name—all criminal proſecution were 
ſtiled pleas of the crown. 


The ſtile of enacting ſtatutes was as follows: Be 
it enacted by the governor and council and repreſent- 
atives in general court aſſembled, and by the authority 
of the ſame—Thus, although, they became connected 
with and ſubordinated to the crown of England, with 
the rights of ſubjectſnip, yet they were under no ob- 
ligation of obedience to the. government and laws of 
the kingdom. For firſt, they were the laws of the 
realm of England which could not extend to them 
who were out of it. Second, they were inapplicable 
to their ſituation and circumſtances in this country. 
Third, neither the parliament nor the people of Eng- 
land had any authority over them to control their per- 
ſons or bind their property, derived either from con- 
queſt, compact, or from their being repreſented, act- 
ually or virtually in the legiſlature of that country ; or 
from any other conſideration whatever. 


By the late revolution in America all connection 
with the crown of England was broken off and diſſol- 
ved ; but the conſtitution of the ſtate remained in all 
other reſpects, the ſame unaltered baſis of govern- 
ment, in its principles, regulations and efficient pow- 
ers which it ever had been from its firſt formation 
and eſtabliſhment. Wherefore, the legiſlature of this 
ſtate, upon the declaration of independence being 
made in congreſs on the 4th of July A. D. 1776, made 
the following abſtract and declaration of the rights 
and privileges of the people of this ſtate; and paſſed 
a law for ſecuring the ſame, which is as follows :— 

cc The people of this ſtate being by the providence 
cc of God free and independent, have the ſole and ex- 
« cluſive right of governing themſelves, as a free, 
« ſovereign and independent ſtate ; and having from 
„their anceſtors derived, a free and excellent conſti - 
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« tution of government, whereby the legiſlature de- 
« pends on the free and annual election of the 


« ple; they have the beſt ſecurity for the preſerva- 


« tion of their civil and religious rights and liberties. 


« And foraſmuch as the free fruition of ſuch liber- 
ties and privileges as humanity, civility and chriſ- 


and proportion, without impeachment and infringe- 
ment, hath ever been and will be the tranquillity 
and ſtability of church and commonwealth ; and 
= nga thereof, the diſturbance, if not the ruin 


ES 


Be if enacted and declared by, &c. That the an- 
c cient form of civil government contained in the 
« charter from Charles the II. king of England, and 
« adopted by the people of this ſtate, ſhall be and re- 
( main the civil conſtitution of this ſtate, under the 
« ſole authority of the people thereof, independent 
« of any king or prince whatever. And that this re- 
4c public is and ſhall forever be and remain, a free, 


« ſovereign, and independent ſtate, by the name of 
« the State of Connecticut.“ | 


Nothing more was neceſſary than to declare that 
we owed and would bear no further allegiance to the 


king of Great-Britain, nor would exerciſe government ' 


in his name nor under his authority—that the ancient 
form of civil government adopted by the people, ſhall 
be and remain the civil conſtitution of this ſtate, un- 


der the ſole authority of the people, independent of 
any king or prince. | | 


This conſtitution of our government, . framed by 
the wiſdom of our anceſtors about 160 years ago, a- 
dapted to their condition and circumſtances, was ſo 
conſtructed as to enable the legiſlature to accommo- 
date laws to theexigences of the ſtate, through all the 


changes it hath undergone 3 and is nearly coeval 


tianity call for, as is due to every man in his place 
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with our exiſtence as a community; and analagous 
to the ſpirit of which all our laws have been made, 


from time to time, as caſes occurred and the good of 


the public required. And can it be ſaid with the 
leaſt —_— truth, that the laws of the ſtate are 


not adequate to all the purpoſes of government and 


of juſtice. 


We need only compare the laws of England with 
the laws of Connecticut, to be at once convinced of 
the difference which pervades their whole ſyſtem. 
This is manifeſt in the ſpirit and principles of the 


laws, the objects, and in the rules themſelves ; with 


reſpect to the tenure of lands, deſcents, and who are 


- heirs, and the ſettlement of inſolvent eſtafes, and of 


other eſtates teſtate and inteſtate, the probate of wills, 
regiſtering of deeds z the arrangement and juriſdic- 
tion of our courts, the forms of civil proceſſes, and 
the mode of trial, the appointing and returning ju- 
rors ; and with reſpect to the ſettlement and ſupport 
of the poor, the appointment and regulation of ſher- 
Mts, gaols and gaolers, the orderly celebration of mar- 
Tiages and granting of divorces ; the means of prop- 
agating knowledge, and with reſpect to the puniſh- 
ments annexed to crimes ; and in innumerable other 
inſtances too tedious to mention ; which every law- 
yer is acquainted with. May the citizens of Con- 


necticut, glory in this ſyſtem of government and ju- 


riſprudence ; which, at firſt, was the product of wiſ- 
dom, is perfected and matured by long experience 
which has carried us ſafe through many a ſtorm, 
withſtood every attack, for more than a century and 
a half, is grown venerable by age and the wiſdom of 
its regulations, and the rich profuſion of bleſſings 
which it confers, as the nobleſt birthright of them- 
{elves and their children; and the higheſt intereſt 
and honor of the ſtate as an independent member of 
a great nation; the riſing empire of America. 
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Theſe rights and liberties are our on; not holden 
by the gift of a deſpot; our government and our ru- 
lers are from amongſt ourſelves ; choſen by the free 
uninfluenced ſuffrages of enlightened freemen 
not to oppreſs and devour, but to protect, feed, 
bleſs the people, with the benign and energetic influ- 
ence of their power, ſ as miniſters of God for "aaa 
them. This ſhews the ignorance of thoſe who are 
clamorous for a new conſtitution, and the miſtake of 
thoſe who ſuppoſe that the rules of the common law 
of England are the common law of Connecticut, un- 
til altered by a ſtatute. | 


— — 
On the common Law of Conndlicut. 


THESE queſtions are frequently aſked, What is the 
common law of America ? Have we any common law 
in Connecticut? I know not how I can better reſolve 
. theſe queſtions than by anſwering another, (viz.) What 
is common law ? And firſt, | 


Common law is the perfection of reaſon, ariſi 
from the nature of God, of man, and of thingsg an 
from their relations, dependencies, and connections ; 
It is univerſal and extends to all men, and to all com- 


binations of men, in every poſſible ſituation; andembra- 


ces all caſes and queſtions that can poſliblyariſez it is in 
itſelf perfect, clear and certain; it is immutable, and 


cannot be changed or altered, without altering the 


nature and relation. of 9 it is ſuperior to all 
other laws and regulations, by it they are corrected 
and controled ; all poſitive laws axe to be conſtrued 
by it, and wherein they are oppoſed to it,they are void. 
It is immemorial, no memory runeth to the contrary 
of it; it is co-exiſtent with the nature of man, and 
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coercive; for every one who violates its maxims and 
precepts are ſure of feeling the weight of its ſanctions. 


Nor may we ſay, who will aſcend into heaven to 
ring it down, or deſcend into the depths to bring it 
up, or traverſe the atlantic to import it; it is near us, 
it is within us, written upon the table of our hearts, 
in lively and indelible characters; by it we are con- 
ſtantly admoniſhed and reproved, and by it we ſhall 
finally be judged. It is viſible in the volume of na- 
ture, in all the works and ways of God; its ſound is 
gone forth into all the earth, and there is no people 
or nation ſo barbarous, where its language is not un- 
derſtood. | 


The dignity of its original, the ſublimity of its prin- 
ciples, the purity, excellency and perpetuity of its pre- 
cepts, are moſt clearly — known and delineated in 
the book of divine revelation; heaven and earth may, 
paſs away and all the ſyſtems and works of man fink 
into oblivion ; but not a jot or tittle of this law ſhall 

ever fail. — 


By this we are taught the dignity, the character, 
the rights and duties of man, his rank and ſtation here 
and his relation to futurity; that he hath a property 
in himſelf, his powers and faculties; in whatever is 
produced by the application of them; that he is a free 
agent ſubject to the control of none, in his opinions 
and actions but to his God and the laws, to which he 
is amenable. This teaches us, ſo to uſe our own as. 
not to injure the rights of others : 'This enables us, to 
explain the laws, conſtrue contracts and agreements, 
to diſtinguiſh injuries, to determine their degree and 
the | reparation in damages which juſtice requires. 
This defignates crimes, diſcovers their aggravations 
and ill tendency ; and meaſures out the puniſhments 
proper and neceſſary for reſtraint and example: This 
defines.the obligations and duties between huſbands 
and wives, parents and children, brothers and ſiſters, 
between the rulers and the people, and the people or 
citizens towards each other: This is the 
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Charta of all our natural and religious rights and lib- 
erties, and the only ſolid baſis of our civil conſtitution 
and privileges—in ſhort, it ſupports, pervades and en- 
lightens all the ways of man, to the nobleſt ends by 
the happieſt means, when and wherever its precepts 
and inſtructions are obſerved and followed the uſa- 
ges and cuſtoms of men and the deciſions of the courts 
of juſtice ſerve to declare and illuſtrate the principles 
of this law ; but the law exiſts the ſame—nor is this a 
matter of ſpeculative reaſoning merely; butof knowl- 
edge and feeling; we know that we have a property in 
our perſons, in our powers and faculties, and in the 
fruits and effects of our induſtry, we know that we 
have a right to think and believe as we chooſe, to 
plan and purſue our own affairs and concerns; what- 
ever we judge to be for our advantage, our intereſt or 
happinets, provided we do not interfere with any 
principle of truth or of reaſon and juſtice. We know 
the value of a good name, and the intereſt we have 
in it,'we know that every man's peace and happineſs 
is his own ; nay more, when our perſons are affault- 
ed, our lives attacked, our liberties infringed, our re- 
utation ſcandalized, or our property ravaged from us 
or ſpoiled ; we feel the injury that is done to us, and 
by an irrepreſſible impulſe of nature, reſent the vio- 
lation of our rights, and call upon the powerful arm 
of juſtice to adminiſter redreſs. We alſo know that 
other men have the ſame rights, the ſame ſenſibility | 
of injuries, when their rights are violated—this law 
is therefore evidenced both by the knowledge and the 
feelings of men. Theſe ought to be the a 
principles with all legiſlators in making of laws, wi 

all judges in conſtruing and executing the laws, and 
with all citizens in obſerving and obeying them. * 


_ Secondly, another branch of common law is deri- 
ved from certain uſages and cuſtoms, univerſally aſ- 
ſented to and adopted in practice by the citizens at - 
large, or by particular claſſes of men, as the'farmers, 
the merchants, &c. as applicable to their particular 
buſineſs, and to all others of the ſame deſcription, 
which are reaſonable and beneficial. 
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Theſe cuſtoms or regulations, when thus aſſented 
to and adopted in practice, have an influence upon 
the courſe of trade and buſineſs, and are neceſſary to 
be underſtood and applied in the conſtruction of tranſ- 
actions had and contracts entered into with reference 
to them : To this end the courts of juſtice take no- 
tice of them as rules of right, and as having the force 
of laws formed and adopted under the authority of 


the people. 

That theſe cuſtoms and uſages muſt have exiſted 
immemorially, and have been compulſory, in order 
to their being recogniſed to be law ; ſeems to involve 
ſome degree of abſurdity—that is, they muſt have 
the compulſory force of laws, before they can be 


recogniſed to be laws, when they can have no com- 


pulſory force till the powers of government have 
communicated it to them by declaring them to be 
laws: That ſo long as any one living can remember 
when they began to exiſt they can be of no force or 
validity whatever, however univerſally they may be 
aſſented to and adopted in practice; as ſoon as 


this is forgotten and no one remembers their begin- 
ning, then and not till then they become a law; this 


may be neceſſary in arbitrary governments, but in a 
free government like ours, I ſhould ſuppoſe, the bet- 
ter reaſon to be this : ls 


That as ſtatutes are poſitive laws enacted by the 
authority of the legiſlature, which conſiſts of the re- 
preſentatives of the people, being duly promulgated, 
are binding upon all, as all are-confidered as conſent- 
ing to them by their repreſentatives : So theſe un- 
written cuſtoms and regulations which are reaſonable 
and beneficial, and which have the ſanction of uni- 
verſal conſent and adoption in practice, amongſt the 
citizens at large or particular claſſes of them, have the 


. force of laws under the authority of the people, and 


the courts of juſtice will recognize and declare them 
to be ſuch, and to be obligatory upon the citizens as 
neceſſary rules of conſtruction and of juſtice. The 
reaſonableneſs and utility of their operation, and the 
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univerſality of their adoption, are the better evidence 
of their exiſtence and of their having the general con- 
ſent and approbation, than the circumſtance of its be- 
ing forgotten when they began to exiſt. 


- Thirdly, another important ſource of common law 
is, the adjudications of the courts of juſtice and the 
rules of practice adopted in them. ſe have been 
learned by practice only, as we have no treatiſes upon 
the ſubject, and but one ſmall volume of reports con- 
taining a period of about two years only, and a trea- 
tiſe lately wrote by Mr. Swift, containing a commen- 
tary on the government and laws of this ſtate. We 
learn from hiſtory, the conſtitutions of government 
and the laws of foreign countries, the adjudications 
and rules of practice adopted in their courts of juſ- 
tice ; but this will not give us the knowledge of our 
own, and although we may ſeem to have borrowed 
from them, yet ours is eſſentially different from allz 
in that, it is highly improved and ameliorated in its 
principles and regulations, and fimplified in its forms, 
is adapted to the ftate of our country, and to the gen- 
ius of the people, and calculated in an eminent man- 


ner to improve the mind by the diffuſion of knowl- 


edge, and to give effectual ſecurity and protection to 
the perſons, rights, liberties and properties of the cit- 
izens z and is clothed with an energy, derived from a 
ſource, and rendered efficacious by a power, unknown 
in foreign governments, (viz.) the attachment of the 
citizens who rejoice in being ruled and governed by 
its laws, for the bleſſings it confers. Let us, Ameri- 
cans then, duly appreciate our owa government, 
laws and manners, and be what we profeſs, an inde- 
— nation; and not plume ourſelves upon being 

mble imitators of foreigners, at home and in our 
own country; but let our manners in all reſpects be 
characteriſtic of the ſpirit and principles of our inde- 
I truſt by this time the reader bas anticipated in 
his own mind the anfwer to the queſtions, what is 
the common law of America? and have we any 
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common law in the ſtate of Connecticut? Theſe 
principles, as applied to the ſituation and genius of 
the people, the ſpirit of our government and laws, 
the tenure of our lands, and the vaſt variety of ob- 
jects, civil and military, eccleſiaſtical and commer- 
cial,” in our own ſtate have been exemplified in prac- 
tice, defined, explained and eſtabliſhed by the deciſ- 
ions of the courts, in innumerable inſtances, although 
reports of but few of them have been publiſhed. To 
theſe I think we ought to reſort, and not to foreign 
ſyſtems, to lay a foundation, to eſtabliſh 'a character 
upon, and to rear a ſyſtem of juriſprudence 2 
American, without any marks of ſervility to foreign 
powers or ſtates; at the ſame time leave ourſelves 
2 to derive inſtruction and improvement from the 
obſervations, diſcoveries, and experience of the lite- 
rati, in all countries and nations, reſpecting juriſpru- 
dence and other uſeful arts and ſciences. And in- 
deed, a great part of our legal ideas were originally 
derived from the laws of England and the. civil law, 
which being duly arranged, have been incorporated 
into our own ſyſtem, and adapted to our own ſitua- 
tion and circumſtances. 


It is of great importance to a country or ſtate that 
the laws which regulate the intercourſe among the 
citizens, determine property, conſtrue and * 
contracts, define crimes and their puniſhments, and 
provide remedies for the recovery of rights, and for 
the redreſs of wrongs, ſhould be juſt in principle 
clear, conciſe, and unequivocal in expreſhon ; uni- 
form, permanent, and conſiſtent in their meaning and 
application; and energetic and coercive in their o 
tion; extending to and embracing every poſſible caſe. 
This would enable the courts of law to do juſtice in all 
caſes, and would ſupercede the neceſſity of the courts 
of chancery ; and indeed are not the courts of chan- 
cery in this ſtate borrowed from a foreign juriſdic- 
tion, which grew out of the ignorance and barbariſm 
of the law judges at a certain period in that country, 
from whence borrowed :—And would it not be as 
ſafe for the people, to inveſt the courts of law with 
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the power of deciding all queſtions and of giving re- + 
lief in all caſes according to the rules eſtabliſhed in 
chancery, as it is to truſt thoſe ſame judges as chan- 
cellors to do it z thoſe rules might be conſidered as a 
part of the law, and the remedy be made much more 
conciſe and effeCtual. _ n 
Further, would not this remedy great inconvenien- 
ces and ſave much expence to ſuiters, who are fre- 
. turned round at law, to ſeek a remedy in 
\ cery ; and as often turned round in chancery, 
becauſe they have an adequate remedy at law; theſe 
are ſerious evils and ought not to be permitted to ex- 
iſt in the juriſprudence of a country, famed for liber- 
2 juſtice; and which can be remedied, only by 
interpoſition of the legiſlature. * 44 


IJtatutes are poſitive laws framed by the wiſdom, and 
enacted by the authority of the legiſlature, and like 
the moſt perfect ſyſtem of human compoſition, how 
ever well intended and wiſely deviſed, would often, 
if literally purſued, fail of the good ends propoſed, 
through ſome ambiguity in the expreſſions, or ſome 
defect in the remedy provided, unleſs conſtrued and 
corrected by reaſon and equity, agreeable to the in- 
tent of the legiſlature, according to the following 
rules: 1ſt. By conſidering what the miſchief was 
which the ſtatute deſigned to remedy. 2d. The reme- 
dy the ſtatute hath or meant to have provided. 3d. 

e true reaſon of the remedy. And it is the pro- 
vince of the courts of law to explain and declare what 
both the written and unwritten laws are, and from 
their deciſions we are to learn the law and its deter- 
minate meaning. n 
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On the Statute. Laws of Connecticut, ſecuring and 
comfirming the rights of the citizens. 


GOVERNMENT and laws, have been erroneouſly 
. ceonſidered, as originating in the prince or potentate, 
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and the liberties and privileges enjoyed by their ſub- 
jects as flowing from their free e and good 


will; for this cauſe the ſubjects exiſt only for their 
king; their lives, liberty and property are all devoted 
to his honor, pleaſure and aggrandizement; whereas, 
the truth, in fact is, that civil govornment is ordained 


of God, for the good of the people, and the conſtitu- 


tion they adopt, and the perſons they appoint to bear 
rule over them, to make and to execute the laws, the 


Almighty recogniſes to be his miniſters, acting under 
his authority, for the adyancement of order, peace 
and happineſs in ſociety, by protecting its members 
in the quiet enjoyment of their natural, civil and re- 
ligious rights and liberties. It is the office and duty 
of the ſupreme power of a ſtate, to enact and in ſome 
proper mannerpromulgate to its citizens and ſubjects 
the will of the ſtate, which is the law reſpecting their 


Tights, and their duties, that they may know how to 


preſerve and enjoy the former, and comply with and 
perform the latter ; alſo, the puniſhments annexed to 
the various infractions of the public will, thus declar- 
ed and comprized in the laws. 


In republican governments, juſtice ought to be the 
principle, the public good the object, and reaſon and 
virtue the life and ſpirit of their laws. Statutes are 
made either in affirmance of natural rights and duties 
and declarative of them, or are poſitive regulations 
for political reaſons, reſpecting certain matters and 
things, in themſelves indifferent. ' 


The great end of civil government is ſocial happi- 
neſs; to induce us to reſpect the rights, intereſts, and 
feelings of others as our own, conformable to that 
great command in the law, which is the foundation 
of all relative duties from man to man ; to love our 
neighbour as ourſelyes, and to do to all as we would 
they ſhould do to us; knowing that the rights and 
enjoyments of others are the ſame to them as ours 
are to us, and that all men are brethren, have one fa- 
ther, who is God, created in his image, and connec- 
ted in one great family under the government of their 
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illuſtrious head the Prince of Peace and of the poten- 
tates and powers of the earth. A practice univerſal- 
ly adopted agreeable to theſe principles and rules, 
would, without the intervention of penal laws, render 
the dere dis individuals perfect, and advance the 
harmony, beauty, and happineſs of ſociety, beyond 
the power of language to deſcribe. 


The legiſlatures of Connecticut, ſenſible of the im- 

rtance of theſe objects, have calculated their laws 
in direct ſubſerviency thereto; and to compel their 
refraQory citizens to do through fear of puniſhment 
what they ought to do from principles of obedience. 
The firſt law in the book of ſtatutes in order of time 
and inpointof importance, is; * that no man's life ſhall 
be taken away: No man's honor or good name ſhall 
be ſtained : No man's perſon ſhall be arreſted, re- 
ſtrained, baniſhed, diſmembered, nor any ways pun- 
iſhed : No man ſhall be deprived of his wife or chil- 
dren : No man's goods or eſtate ſhall be taken away 
from him, or any ways endamaged under the color 
of law or countenance of authority, unleſs clearly war- 
ranted by the laws of the ſtate.” | 


Theſe t eſſential rights, are derived from a 
ſource ab all that is human ; are holden by a ten- 
ure ſuperior to what any power on earth can create 
or give; it is the Magna Charta of the Deity, the ſu- 
preme ruler and governor, which grants and confirms 
theſe rights to man; they are therefore juſtly called 
natural rights, and the violation of them a crime a- 

inſt the law of nature, and what in law language is 

minated, mulum in fe. 


The legiſlature has laid this as the foundation on 
which to rear a ſyſtem of laws and juriſprudence cal- 
culated to ſecure and advance in the beſt poſſible man- 
ner the good of individuals, and the public peace and 


Tr 
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AND ſolicitous by every poſſible means in their pow- 
er, to ſecure their object, and impreſſed with an idea 
of the importance of the early culture of the human 
mind, and that the eftabliſhment of good principles 
and habits in youth, are infinitely more influential to 
form the good citizen than mulctuary laws; have 
aimed to give the moſt effectual aid to virtue, and by 
a law entitled an act for the education of children, 
have required that all parents and maſters of children, 
ſhall teach or cauſe to be taught and inſtructed all 
children under their care and-government, to read the 
Engliſh language well, to know the principles of re- 
ligion and virtue, and the laws of the ſtate againſt 
crimes z and a penalty is to be inflicted for their neg- 


lect and the ſelect · men and grand-jurors inthe reſ- 


pective towns are enjoined to proſecute all breaches 
of this law. | 


—  — — — — 


On Schools, oc. 


AND by an act, entitled, an act for appointing, 
encouraging and ſupporting » ſchools, it is enacted 
cc that every town within this ſtate, wherein there is 
but one ecclefiaftical fociety, and wherein there are 
ſeventy houſeholders or families or upwards ;/ and 
every eccleſiaſtical ſocſety conſtituted, or that ſhall-be 
conſtituted by the general aſſembly, whereinthere ſhall 
be ſeventy houſeholders or families or upwards, ſhall 
be provided with and ſhall keep and maintain one 


good and ſufficient ſchool, for the teaching and in- 


ſtrucling of youth and children to read and write, at 
leaſt eleven months in each year, which ſchool ſhall 
be ſteadily ſupplied with and kept by a maſter ſuffi- 


ciently and ſuitably qualified for that ſervice : And 


every town and ſociety, that hath not the number of 
ſeventy houſeholders or families, ſhall be provided 
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with und maintains fchool un asse fn months 
in each year. | 


« And there ſhall beagrammar ſchool kept andcon- 
ſtantly maintained in all the county towns, that are 
or ſhall be made in this ſtate, to be ſteadily kept, by 
ſome diſcreet perſon, of good converſation, and well 
acquainted with the learned languages, eſpecially the 
Greek and Latin.“ | 


And certain funds are provided for the ſupport of 
ſaid ſchools ; and where the funds ſhall be deficient 
the inhabitants of the towns or ſocieties ſhall by a tax 
raiſe one half of ſuch deficiency, and the other half 
ſhall be paid by the parents and maſters of the chil- 
dren; and a penalty is laid upon the towns and ſocie- 
ties who ſhall neglect their duty enjoined by this act. 


And by a late act all the monies ariſing upon the 
ſale of the weſtern lands, are appropriated to this ob- 
je ; that is to ſay, the annual intereſt is to be ap- 
plied to the ſupport of ſchools in the ſeveral ſchool 
ſocieties or diſtricts; this is an ample addition to the 
former funds. Theſe eſtabliſhments are founded 
not only upon principles .of reaſon aud benevolence . 
to others, but of juſtice and good will to ourſelves— 
for the children of the poor, as well as the rich, are 
born with capacities for inſtruction and improve- 
ment in knowledge and in virtue, and to acquire and 
enjoy the rights and privileges of citizens—and 
happy muſt be the condition of that people, whoſe 
citizens are all well informed, well principled, and 


—  — 
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On abe liberal Arts and Sciences. 


| IGNORANCE and want of proper education, 
are fruitful ſources of evil to mankind. Atheiſm, in- 
fidelity, blaſphemy, treaſon, murder, and the whole 
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catalogue of black epormities and crimes which de- 
de human nature, diſturb ſociety, and would con- 
itute a hell upon earth, are the unfruitful works of 
ignorance and darkneſs : The hierarchy of the pope ; 
e throne of tyranny and deſpotiſm, are ſupported 
by it: It converts liberty, the choiceſt of bleſſings, 
into licentiouſneſs and anarchy, the moſt intolerable 
of evils : It is an implacable foe to virtue and good 
order, and the hot bed of ſedition, rebellion, and of 
almoſt every vice : It dethrones reaſon of its empire, 


_ _ andgives up the reins to every malignant and vicious 


luſt and paſſion, and to the wild ſallies of a fanatic de- 
luſion: It renders a man a peſt to ſociety, a diſgrace 
to human nature, a burden to himſelf, and a ſure prey 
to eventual perdition, Whereas, 


True knowledge in the ſoul is like light and heat 
in the ſun. It awakens, enlightens, and invigorates 
every noble and ſocial paſſion: It ſets in motion all 
the tender and benevolent ſenſibilities of the heart. 
The man of knowledge and virtue is a light in himſelf 
and a lamp to all around him: The wiſdom and rec- 
titude of his deportment exalts the dignity of his na- 
ture, and doth honor to his maker. 


Deeply impreſſed with theſe ideas, our anceſtors 
early not only made proviſion that all the children of 
the people ſhould be properly educated and inſtructed, 
as hath been ſtated, but raiſed their ideas to higher 
objects and nobler deſigns the inſtruction of youth 
in the liberal arts and ſeiences. They conſidered the 
founding of a college, or ſeminary of literature of 
the higheſt conſequence to a republic, from the ben- 
eficial influence it would have upon its moſt import- 
ant concerns ; that it would be a fountain of knowl- 
edge from whence ſtreams would flow to every part, 
and ſpread uſeful inſtruction, amongſt all the intereſ- 
ting tranſactions of life; from which the church and 
the ſtate would, be furniſhed with men of ſcience and 
wiſdom for their rulers and teachers, and the ſchools 
in the ſocieties and diſtricts with well accompliſhed 
malters and inſtructors, and the learned profeſſions be 
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filled with men of principles and knowledge in their 
reſpective departments, who would do honor to them- 
ſelves, be a bleſſing to mankind, and an ornament to 
their profeſſion. 


In A. D. 1700, the general aſſembly of the then 
8 of Connecticut, upon the application of a num- 
ber of characters eminent for their patriotiſm and pi- 
ety from among the clergy, laid the foundation of 
Vale College; granted a charter of ineorporation to 
eleven truſtees or fellows, with ample privileges, and 
endowed it with conſiderable funds. This infant 
ſeminary the government tooł into its protection and 

tronage; and as the ability of the colony and ſtate 
increaſed and the exigences of the college required; 
for erecting of new buildings or repairing of old, or 
for eſtabliſhing neceſſary and uſeful profeſſorſhips: 
They have from time to time been adding to the 
funds; and ſince the American revolution, legiſ- 
lature, with the concurrence of the corporation, have 
enacted that the governor, lieutenant governor and 
the fix ſenior aſſiſtants in the council of the ſtate, for 
the time being, ſhall be of the corporation; and have 
alſo made large additions to the funds. - 'Thus the 
wiſdom and counſel as well as the intereſt of both the 
civil and eccleſiaſtical departments in the ſtate, are 
become united in advancing the proſperity of that 


ſeminary for the general welfare. 


On the worſhip of the Deity. 

THE legiſlators like wiſe and faithful rulers, ha-- 
ving by the means of inſtruction, which they had 
provided, laid a foundation to prepare the rational 
mind, for the reception of the ſublime and important 
leſſons of divine truth; conſidered all they had done 
as incomplete, until they had crowned the whole, by 
making proviſion, for this alſo; which alone can lead 
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the mind to interminable peace and joy : And con- 
templating man as a rational, free, and immortal be- 
ing, accountable for his conduct here; and that all 
men, in a land of light, like this, do believe in the 
exiſtence of God, the'firſt cauſe of all things, and ſu- 
preme governor of the world, who will reward virtue 
and puniſh vice : And that he is to be worſhiped and 
adored by all his intelligent creatures ; and that the 
laws and maxims of his government, which are pre- 
ſcribed to guide men to perfection and immortal fe- 
licity, are calculated in the wiſeſt and beſt manner to 
make them good citizens here; early made proviſion 
for the public worſhip of the Deity ; by enacting laws, 
requiring the ſeveral towns and eccleſiaſtical ſocie- 
ties, to erect and build at their own expenſe, ſuita- 
ble and convenient houſes and churches for that pur- 
poſe; and that they ſhould be furniſhed with an or- 
dained miniſter of the goſpel, to teach and inculcate 
the important duties of the chriftian religion; whom 
they ſhould ſupport and maintain. | 


And although the law requires this, yet it leaves it 
to every man's choice, to worſhip where and in the 
manner, that is moſt agreeable to his conſcience; and 
excuſes him from paying for the ſupport of the pub- 
lic worſhip, in any other ſociety than that with whom 
he hath joined himſelf, and doth attend, and pay. 


Although this enjoins upon all to ſupport the public 
worſhip of the Deity, yet it leaves to every man, free 
liberty of conſcienee; for no man ean plead as an ex- 
cuſe, for not worſhiping his maker, in ſome way or 
other, that it is againſt his conſcience. Theſe regu- 
lations are founded in the reaſon and fitneſs of things, 
as well as the wiſeſt policy; for if there is reaſon 
and propriety in any thing in nature, it is reaſonable 
and fit that an intelligent creature ſhould worſhip his 
Creator. Beſides, the chriſtian religion contains the 
nobleſt principles for human conduct, and the moft 
pure and perfect rules of life, which are inforced 

with ſolemn and awful ſanctions, drawn from the 
conſiderations of futurity. It alſo exhibits-innume- 
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rable ſtriking examples of the moſt diſintereſted and 


ſubhme virtues. 


Further, the hiſtory of the world from the begin- 
8 inconteſtible proofs of this ſolemn 
truth That among all nations where the worſhip of 
Deity has been neglected and contemned, deſtruc- 
tion and ruin hath ſooner or later overtaken them; 
while thofe who have preſerved and maintained his 
worſhip in purity and truth, have not only bee pre- 
ſerved, but bleſſed and proſpered. | 


On the obſervation of the Sabbath, 


THE legiſlature further conſidering that the Crea« 
tor and ſovereign proprietor of the earth and of its 
fruits; of man and of his time and ſervice, when he had 
finiſhed his works of creation, put man into poſſeſhon 
and made him lord of all here below, reſerving the 
fruit of one tree only of all the fruits of the earth, and 
one day in ſeven of all the days in the week, to be de- 
voted and employed in his immediate worſhip and 
ſervice ; as an acknowledgment for the reſt, as a teſt 
of his loyalty and obedience, and as a conſtant re- 
membrancer fromwhom and by what tenure, he held 
all the ineſtimable bleſſings of time: that the withhold- 
ing of theſe ſervices and profaning the ſabbath by the 
unneceſſary purſuit of ſecularemployments and diver- 
ſions; is direct rebellion againſt the ſupreme Lord, 
an impious denial of his right, and refuſal to hold un- 
der him, and has the ſame unhappy effect upon the 
temper, ſtate and morals of an individual or a nation, 
as eating of the forbidden fruit had upon our firſt 

parents. 


Beſides, they viewed it as an inſtitution founded 
not only in the higheſt authority, but in the greateſt 
wiſdom and good policy. One day in ſeven is little 
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enough to be employed in the momentous concerns 
of immortality z it is little.enough for reſt and relax- 
ation from the buſy ſcenes of life and 28 
ſuits ; it is the means of acquiring knowledge of the 
moſt intereſting truths, and of eſtabliſhing us in the 
habits of virtue, order and decency, which are not to 
be found where the ſabbath is diſregarded and pro- 
faned ; and that the profanation of the ſabbath is no- 
ted in the ſcriptures of truth, and in the hiſtory of 
mankind, as an infallible mark of great degeneracy 
in principles and manners, and a certain prelude to 
impending deſtruction. | 


That it is a neceſſary and convenient mean in the 
computation of time—We calculate by hours to the 
number of twenty-four, and then by days to the num- 
ber ſeven, then by weeks till we get to a month, then 
by months up to a year, &c. The days, months, 
and years are marked out by the revolutions of the 
heavenly bodies; but a week conſiſting of ſeven days 
was formed in this wiſe : The Almighty was ſix days 
in the works of creation ; on the ſeventh day he re 

ed or ceaſed working, and contemplated the things 
which he had made; and ſanctified the ſeventh day 
and conſecrated it to be obſerved as a day of ſacred 
reſt, in commemoration of the works of creation, 
which formed a grand epoch in the beginging of 

time. | 


Redemption was compleated in the morning of 
the firſt day of the week, which formed a ſecond 
grand epoch of the higheſt importance to mankind ; - 
and we cannot commemorate the ſecond without be- 
ing neceſſarily led back to the firſt, and to the ſad a- 
poſtacy of man. Thus the great events which were 
commemorated on the ſeventh day, ſince the chriſ- 
tian era, are neceſſarily implied and involved in thoſe 
of the firſt : The world created out of nothing and 
ranſomed from ruin by the Saviour, are the illuſtri- 
ous events which offer for our contemplation and 
commemoration on the firſt day of the week. 


/ 
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- The legiſlature therefore by one of their firſt laws, 
a_—_ _ their citizens the obſervance of: the 
3 forbidding all ſecular employments and re- 


creations, to be purſued on the Sabbath or Lord's day, 
except works of ' neceſſity and mercy 3 alſo made it 
highly penal for any to give diſturbance to others wha 
erved the day; 771 ql 


© 


—— — 


| TO theſe regulations our anceſtors, added the 
weight of public opinion, thoſe who honoured the 
great governor of the world, his inſtitutions and laws, 
they honoured with their confidence ; and great force 
and influence is given to the laws by this; every in- 
dividual feels its power and is unable to reſiſt it. In 
a country where vice and meanneſs, is held in deteſt- 
ation and abhorrence, and all who tranſgreſs the 
rules of decency and virtue, are contemned and deſ- 
piſed, by their fellow-citizens, however great their 
accompliſhments may be in other reſpects; crimes 
will be few. In all free and enlightened ſtates, ſhame 
and diſgrace forms the moſt poignant part of any 
puniſhment : An accuſing conſcience within, backed 
with a diſapproving and frowning public without; 
conſtitutes the moſt awful tribunal in nature, ſhort 
of the laſt great day of final deciſion and retribution. 


Tet knowing, that notwithſtanding all theſe noble 
and ſalutary proviſions, for the advancement of knowl- 
edge, virtue and peace; there would be fome who 
_ would refuſe inſtruction, or diſregard its councils and 
precepts, and violate the rights of others; that other 
and further laws were neceſſary to be made, armed 
with proper ſanctions, to reſtrain and iſh the 
lawleſs and diſobedient, and to guard the innocent 
and the virtuous. For oy nA rc bo ag ec | 
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ed and enacted againſt treaſon, murder, manſlaugh- 
ter, rape, adultery, riots, routs, breaches of the * 
and ſlander: Alfo againſt arſon, burglary, robbery, 
theft, forgery, perjury, and other miſdemeanors, and 
treſpaſles againſt the perſon or property of individuals. 


Senſible alſo, that it was not ſufficient that the laws 
reſtrained and puniſhed crimes committed againſt the 
public peace, and the rights of individuals, only, byt 
that all practices againſt the laws of religion and 
good morals, are deſtructive to the public weal; they 

rovided laws for the puniſhment of blaſphemy, 
beaſtiality, profanity, lewdneſs, drunkenneſs, and 
other debaucheries, which tend to corrupt good mor- 
als. | 


c—— — —— 


On Marriage. 


IT is neceſſary and important to the public that the 
incercourſe between the ſexes ſhould be regulated by 
law. Marriage was inſtituted by God between our 
firſt parents in the ſtate of innocency; it reſults from 
the nature of man, and from the end and purpoſes of 
his creation: For, male and female created he them, 
and out of the body of the male was the female for- 
med— and when the Lord God preſented to Adam 
this perfeCting ſtroke of creation, this beautiful image 
of himſelf, in ecſtacy ! he ſays, this production, bone 
of my bone, and fleſh of my fleſh, ſhall be called female 
or woman. And by the attracting influence of her 
graceful mien, her celeſtial beauty, and the charms of 
innoceney that beamed from her countenance and a- 
wakened every ſocial paſſion, and ſet in motion all 
the tender ſenſibilities of his ſoul, towards his ſecond 
ſelf, and their future progeny, which he ſurveyed in 
proſpect ; he felt the irreſiſtible impulſe of nature, at- 
taching and uniting him to her in the indifloluble 
bands of perpetual friendſhip ; therefore, he ſays, by 
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the inſpiration of his maker, ſhall a man leave his fa- 
ther and his mother and cleave unto his wife and they 
ſhall be one fleſh. 9 Ht 


That one man ſhould be joined to one woman in 
a conſtant ſociety of cohabiting together, is agreeable 
to the order of nature—is neceſſary for the propaga- 
tion of the ſpecies, and for the preſervation and edu- 
cation of their offspring ; and to render clear and cer- 
tain the right of ſucceſſion. 


The laws of the ſtate forbid perſons to marry each 
other, who are within certain degrees of kindred, un- 


der ſevere pains and penalties. It forbids all perſons 
to be joined in marriage until their purpoſe of mar- 


Trying has been regularly publiſhed. 


And it ordains that no perſon, except a magiſtrate 
or juſtice of the peace, within his own county or ju- 
riſdiQion, or an ordained miniſter, within the county 
wherein he dwells, and only during the time he con- 
tinues ſettled in the work of the miniſtry ; ſhall join 
any perſons together in marriage—nor ſhall they, un- 
leſs publiſhed as aforeſaid, and conſent of parents or 
guardians had, if ſuch there are, on pain of forfeiting 


£ 20- | : 
And every perſon who ſhall 7's ſecond time, 


his -or her former huſband or wife being alive and 
not divorced, ſhall be puniſhed as in caſe of adultery. 
And the certificate of the magiſtrate, juſtice or min- 
iſter who married them, is evidence o the marriage, 
although other evidence may be received; and mar- 
riages are to be recorded in the records of the town 
where the parties dwell, and ſevere puniſhments are 


to be inflicted for the crime of adultery. 


Divorces are granted in four caſes, (viz.) for adul- 
tery, fraudulent contract, wilful deſertion for three 
| 2 with total neglect of _ and ſeven years ab- 
h ence. without being heard of. And the ſuperior 
| court are authoriſed to allow and aſſign to the wife, 


| 
| 
| 
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if the innocent party, ſo much of the huſband's eſtate 
as they ſhall judge to be right and juſt, not exceeding 
one third part. td % Went 


THE poor and indigent in all countries, call not 
only for private charity, but for ſupport and aſſiſtance 
from the government, and to give ſcope to the exer- 
ciſe of benevolence, the moſt noble and godlike vir- 
tue; for Goditaketh the poor under his care, he hear- 
eth them when they cry 3 and the higheſt character 
given of any ruler on earth is, that he judgeth the 
people in righteouſneſs, and the poor with judgment; 

that he delivereth the needy when they cry, and the 
poor that hath no helper; that he dealeth bread to 
the hungry, and delivereth him that is ready to periſh. 


It is the duty of every government to protect and 
to provide for the poor; the laws of the ſtate there- 
fore humanely enact and ordain, « that every perſon 
who ſhall become poor and impotent, unable to, pro- 
vide for him or herſelf, and hath no eſtate, ſhall be 
taken care of and provided for, by ſuch. of his or her 
relations as ſtand in the line and degree of father or 
mother, grand-father or grand-mother, children or 
grand-children,if they are of ſufficient ability todo.it.” 


It further ordains that every town ſhall take care 
of, provide for and maintain, its own poor. And the 
law points out particularly, how a right of ſettlement 
is acquired in a town, and the poor of each town are 
to be provided for by the ſelectmen, at the charge of 
the town; except where ſome perſon is by law bound 
to ſupport them. Citizens of other ſtates falling into 
want in any town in this ſtate, may be ſent by a con- 
ſtable to where they belong, or be provided for 
the ſelectmen, at the — of the town in the 


% 
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inſtance, to be reimburſed by the perſon or by the re- 
lations, within certain degrees of kindred, if of ability, 
otherways, by the town, except where warning to de- 
part was given, to the perſon within three months, m 
that caſe the charge is paid by the ſtate, Foreigners 
who have no ſettlement in any town in the United 
States, falling into want, are provided for by the ſe- 
lea-men of the town, and the expenſe is to be al- 
lowed by the governor and council, and paid out of 
the treaſury of the ſtate. | | 


A ſettlement in a town is gained in various ways. 
Children born in any place are ſettled where their pa- 
rents are—and a baſtard is ſettled with the mother. 
A foreigner who comes and reſides in any town gains 
a ſettlement by being admitted an inhabitant by a 
vote of the town, pro Fo conſent of the civil authority 
and ſelect-men, or by executing ſome public office. 
Citizens of other ſtates in the union, gain a ſettle- 
ment in the ſame ways as foreigners do, and alſo by 
owning a real eſtate in fee, in their own right, of the 
value of three hundred and thirty-four dollars. 
Inhabitants of one town in this ſtate.gain a ſettle- 
ment in another by the ſame ways that foreigners do, 
and alſo by owning a real eftate in their own right in 
fee, of the value of one hundred dollars; or by reſi- 
ding for the term of fix years in a town without being 
chargeable. All rogues, vagabonds, ſturdy beggars, 
and all lewd, idle, diflolute and diſorderly perſons, are 
to be taken up by the juſtices, and ſent to the work 
houſe, and there to be kept to labor. 


On Liberty. 


LIBERTY is the crowning excellency of man; 
freely to chooſe and practice, that which is juſt, wiſe 
and good, and to hate and avoid that which 1s unjuſt, 
unreaſonable and evil, is the foundation of virtue, and 
raiſes the human character to a near reſemblance to 
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to chooſe and practice evil, and to refufe and coun- 
teract that which is juſt, right and good, conſtitutes 
the deformity, malignity, and ill deſert of vice; for 
on freedom of chooſing, depends the merit or demerit 
of every action. 


To deprive a perſon of liberty, at once depreſſes 
his ſpirits, enervates the ſprings of induſtry and no- 
ble exertions, and ought never to be permitted in a 
ſtate, but for crimes. It is taking away a natural 
right by civil uſurpation, and depriving the ſtate of a 
citizen, every one of whom ought to be at liberty to 
ſerve the public ; it is a violation of thoſe equal rights 
which all men are entitled to. By equal rights can- 
not be underſtood that all men are to bg of equal age, 
equally wiſe and learned, and equally rich and hon- 
orable ; but that every man is equally entitled to en- 
Joy what is his own, whether natural or acquired, 
and however ſmall, as any other hath to enjoy what 
is his; and that the ſame protection and ſecurity be 
given to one as another. This is the equality which 
reaſon and the law claims to have extended to all. 


The introduction of ſlavery into this ſtate from the 
coaſt of Africa, was at firſt, from pecuniary motives, 
without adverting to the principle or policy of the 
meaſure. But the legiſlature has long ſince ſeen the 
miſchief, and have been providing laws to counteraCt 
and remedy it, as faſt as is conſiſtent with ſafety to 
the ſtate. And for that purpoſe in A. D. 1774, they 
paſſed a law that no perſon thereafter, ſhould bring 
or import into this ſtate, any indian, negro or mulat- 
to ſlave from any place whatever, by land or water, to 
be left, diſpoſed of, or fold ; nor ſhould any perſon 
purchaſe any ſuch ſlave knowing him to be imported 
as aforeſaid, on pain of forfeiting and paying one 
| 8 pounds for each ſlave, ſo imported or pur- 

chaſed. | | 


And not long after it was further ordained, that 
all children born of indian, negro or mulatto parents, 
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after the firſt day of March, A. D. 1784, ſhould be 
free at the age of twenty-five years.* ns ith 


And in A. D. 1788, it was further provided by 
law, that no citizen of this ſtate, ſhould in any way or 
manner, directly or indirectly, buy or ſell, or receive 
on board his or — veſſel, with intent to be tranſport- 
ed or imported into this ſtate, any of the inhabitants 
of any country in Africa, as ſlaves or ſervants for 
term of years, on pain of forfeiting 167 dollars for 
every perſon ſo received on board; and 1667 dollars 
for every veſſel employed as aforeſaid: And every 
inſurance upon any veſſel fitted out for the intent and 
employed in the buſineſs aforeſaid, or upon any flaves 
or ſervants ſhipped on board as aforeſaid, ſhould be void. 


And that if any perſon ſhall kidnap, decoy, or for- 
eibly carry out of this ſtate, any free negro, indian or 
mulatto, or any that are entitled to freedom at the 

age of twenty-five years, being inhabitants and reſi- 
dent within this ſtate, and be thereof convicted, ſhall 
forfeit and pay 334 dollars for each of ſaid perſons ſo 
kidnapped, &c. one half to the treaſury of this ſtate 
and the other half to the proſecutor : And the court 
before whom the conviction is had, ſhall give ſuch a 
ſum in damages as they ſhall judge to be reaſonable 
to be recovered by the proſecutor, who is to give 
bond with ſurety to pay it over for the benefit of the 
party injured, or his family. | | 


And that every owner or maſter of a veſſel clearing 
out for the coaſt of Africa, or that ſhall be ſuſpected 
of being for the ſlave trade, ſuch ſuſpicion being de- 
clared to the naval officer, by ſome of the citizens on 

| oath, ſhall give a bond with ſurety to the treaſurer of 

the ſtate in the ſum of one thouſand pounds; that 
none of the natives of Africa, or of any other forei 
country, ſhall be taken on board ſaid ſhip or veſſel du- 
ring her voyage, with intent to be tranſported as ſlaves 
to any part of the world. 5 


| ® It is fince enacted that all negro children, &c. born after the 1ſt 
», Of Auguſt, A. D. 1797, ſhall be free at the age of twenty-one. 


* 
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And every owner of any indian, negro or mulatto 
child born after the firſt of March A. D. 1784, ſhall 
deliver to the town clerk, within fix months after the 
birth, his own name, the name, fex and time of the 
birth of the child, on oath, of forfeit for his neglect 
ſeven dollars for every month, half to the proſecutor 
and half to the poor. 1 a h 


On Highways and Bridges. 

- PUBLIC highways and roads are of the firſt neceſ- 
ſity and importance ; and in an inland country, like 
ours, they ought to be laid in the moſt convenient 
places to accommodate public travelling ; and to be 
kept in good repair. 1 
This ſtate by a law entitled, an act relating to 
bridges, &c. have ordained, that the inhabitants of the 
ſeveral towns in the ſtate, ſhall make, build and keep 
and maintain in and ſufficient repair, all needful 
42 and bridges within their reſpective town- 

ps. a . | 0 


The power of ſuperintending and laying out new 
1 and ee. of Seng — damages 
done to private property thereby, is veſted in the 
county courts in the reſpective counties; and the 
town through which ſuch new highways are laid, are 
to pay the damages; and every town is reſponſible in 
double damages to any perſon or perſons who ſuffers 
any injury, through any default or deficiency in not 
keeping in good repair their roads and bridges. 


And where any life is loſt in paſſing over any de- 
fective road or bridge in any town, after warning has 
been given in writing, under the hand of two wit- 
neſſes, to any of the ſelectmen of ſaid town, of ſaid 
defect, the town ſhall pay a fine of three hundred and 
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thirty-four dollars to the parents, huſband, wife, 
children or next of kin to the deceaſed. 


The general aſſembly has lately turned their atten- 
tion to the laying out and ſtraitening the great public - 
roads; and have eſtabliſhed turnpikes in variousparts, 
from which much benefit to the public travelling 


may be expected. | 


On the qualification of Eleftors and Putors. 


AS the government is elective, the laws as was ne- 
ceſſary have defined and aſcertained the qualifications 
requiſite to be a freeman or an elector; to vote in 
the choice of the rulers and repreſentatives to the- 
ſtate and United States Legiſlatures. Alſo the qual- 
ifications requiſite to be a voter in town and ſociety 


And alſo the qualification of jurors, who are to 
ſerve in the trial of cauſes before the reſpeCtive 
courts ; and how they ſhall be appointed, drawn, 
and returned. Sn 5 

The law alſo hath provided regulations for the diſ- 
cipline and government of the militia, conformable to 


the laws of the United States, and of the marine, ſo 
far as particular ſtates have juriſdiction in thoſe mat- 


ters. 
98 5 
On the juriſdiftion' of Court. 
THE general aſſembly conſiſting of two houſes or 
branches, the governor, 5 governor and af- 
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ſiſtants compoſing one, called the governor and coun- 
cil ; and the repreſentatives from the ſeveral towns 
compoling the other, called the houſe of repreſenta- 
tives, conftitute the ſupreme legiſlature of the ſtate. 


The governor, lieutenant governor and council, 
are the ſupreme court of errors, to whom writs of 
error lie from the judgments of the ſuperior court. 


The ſuperior court hath juriſdiction over the whole 
ſtare, to whom writs of error lie from the judgments 
at law and decrees in chancery of the county courts, 
and of the juſtices of the peace. 


It hath appellate juriſdiction of all cauſes of a civil 
nature, where the title of land is in queſtion, and 


where the debt damage or other matter in diſpute ex- 


eceds the value of ſeventy dollars; except actions 
upon bonds and notes for money or bills of credit on- 
ly, vouched by two witneſſes. 


It hath excluſive juriſdiction of all pleas of a crime 
inal nature, that relate to life, limb or baniſhment, 
and other high crimes and miſdemeanors z and of di- 
yorce and adultery z/ and it hath alſo juriſdiction of 
all crimes puniſhable with impriſonment in newgate 
priſon. 


It hath jutiſdiction of all ſuits in chancery wherein 
the value of the matter or thing in demand exceeds 
the ſum of three hundred and thirty-five dollars ; 
and it exerciſes the power of ifſuing writs of habeas 
corpus, mandamus, certiorari, &c. when neceſſary 


for the prevention of injury and the advancement of 
Juſtice. 


The county courts have original juriſdiction of all 
cauſes of a cwil nature, real, perſonal and mixt, 
within their reſpective counties, where the debt, dam- 
age or other matter iti demand exceeds the ſum of 
fifteen dollars; except bonds and notes for money or 
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bills of credit only, vouched by two witneſſes for 
thirty-five dollars. | 


They have alſo juriſdiction in their reſpeQive 
counties of all pleas of a criminal nature, where the 
penalty by law is more than ſeven dollars, and which 
are not by law excluſively limited to the ſuperior 
court, 5 


They have alſo juriſdiction of all ſuits in chancery, 
in their reſpeCtive counties, wherein the value of the 
matter or thing in demand doth not exceed the ſum 
of three hundred and thirty-five dollars; except ſuits 
for relief againſt a judgment given or cauſe depend- 
ing in the ſuperior court. 


The city courts have juriſdiction in their reſpec» 
tive Cities, of all actions of a civil nature, where the 
cauſe of action ariſes within ſaid city, and one of the 
parties dwell or reſide within ſaid city, and wherein 
the title of land is not concerned, which the county 
courts have cognizance of in their reſpective coun- 
ties. | 


The juriſdiction of a ſingle miniſter of juſtice ex- 
tends to all cauſes of a civil nature within their own 
towns, wherein the title of land is not concerned, and 

the debt, damage, or other matter in demand doth 
not exceed fifteen dollars; and in actions upon bonds 
and notes, for money or bills of credit only, vouched 
by two witneſſes, it extends to the ſum of thirty-five 
dollars; unleſs in any town in the ſame county there 
ſhould be no authority, who could try ſaid cauſe, then 
they may hold plea in ſuch other town. 


It extends likewiſe, to pleas of a criminal nature 
where the penalty by law doth not exceed ſeven dol- 
lars; and to require ſecurity for the peace and good 
behaviour; to iſſue a warrant to apprehend perſons 

upon complaint made, for the greateſt offences and 
to bind oyer to the court proper to try the ſame; gr 
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commit to. priſon, as the nature of the caſe may re- 
quire. | 


Beſides theſe courts, the fate is divided into twen- 
ty- eight diſtricts, in each of which, a court of probate 
is held monthly, by a ſingle judge, who has a clerk, 
and hath juriſdiction in his diſtri, of the probate of 
wills, granting letters of adminiſtration, appointing 
appraiſers and diſtributors of eſtates, and commiſſion- 
ers on inſolvent eſtates, and of limiting the time for 
the creditors to exhibit their claims againſt deceaſed 
perſons eſtate, both ſolvent and inſolvent ; of giving 
orders for the aſſignment of dower ; and for the fale. 
of real eſtate when neceſſary for the payment of 
debts ; alſo of appointing guardians to orphan chil- 
dren, and calling them to account; and of doing ev- 


_ ery other matter proper and neceflary for a court of 


probate in the ſettlement of eſtates; and an appeal 
lies from the orders and determinations of theſe courts 
to the ſuperior court. 


On Taxation. 


A ſtate may be conſidered as a great family and 
the members which compoſe it, indebted to the gov- 
ernment, for the protection of their perſons, families, 
dwellings, property, and of all their rights and liber- 
ties. All therefore, are intereſted in ſupporting it, 
for all ſhare in the common bleſſings it confers : And 
each one ought to contribute in Sitio equitable pro- 
portion towards its maintainance. 


To this end the law has affixcd to each poll, each 


houſe, acre of land, horſe, ox, cow, and other articles 


of eſtate ordered to be rated, a ſum; and required 
each citizen to give in a liſt or ſchedule of the polls 
and rateable eſtate of which he is poſſeſſed, on the 
20th of Auguſt annually, with the ſum preſcribed by 
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jaw annexed, to the liſters appointed by the ſeveral 
towns, who are to receiye the liſts from the inhabit- 
ants of their reſpective towns ; to which they are to 
make additions or fourfold aſſeſſments, where find 
any perſon, hath left out any part of his intereſt, thro' 
wilfulneſs or negligence ; alſo juſt and reaſonable 
aſſeſſments for profits made by lawyers and doQtors, 


merchants and ſhop-keepers, and by mechanics in the 
proſecution of their reſpeCtive profeſſions and buſineſs. 


A copy of the aggregate amount of the polls and 
rateable Property; and of the ſums annexed, with the 
additions and aſſeſſments, the liſters of each town are 
to make out, and ſend to the general afſembly ; and 
from the liſts of the ſeveral towns thus returned, a 
general liſt of the whole ſtate is formed, called the 
grand levy, and lodged in the office of the ſecretary; 
upon which all taxes laid by the general afſembly, are 
to be raiſed and levied: and the liſters are to make out 
another copy of the liſts of their reſpective towns and 
lodge with the town clerk ; upon which all taxes laid 
by towns and ſocieties are to be raiſed and levied. 


17 this means, one general rule of taxation is form- 


amongſt all the citizens, throughout the ſtate. 


Whenever the general aſſembly grant a tax, it is to 
be levied and collected according to this rule; and 


the treaſurer iſſues his warrants for that purpoſe, di- 
rected to the ſeveral collectors appointed by the towns 
to collect the tax of their reſpeQive inhabitants; au- 
thorizing and commanding them, to collect and pay 
ſaid tax by the time ſet in the act of aſſembly; and 
each town is reſponſible for their reſpective collet- 
ors, and alſo for the taxes of their reſpective inhabit- 
ants, except ſuch as by law are abated. 


— —  —  — —  C 


On the origin of Property ; and the tenure of Lands 
| in Connecticut. 


WHEN the Almighty had created the earth he 
gave it to the children of men, to inhabit upon —he 


/ 
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rendered it prolific of the neceſſaries and convenien- 
ces of life ; which were to be drawn forth and raiſed 
by cultivation and improvement, While mankind 
continued in a wild and ſavage ſtate, and fed upon 
natural productions, and ſubſiſted by hunting, fiſhing, 
and fowling, the lands remained common, and the 
ſtate of ſociety was ferocious and cruel. The culti- 
vation of the earth by labor and art, gave property in 
the fruits produced thereby; and in the improvements 
made upon the land ; whereby it was ſubdued, meli- 
| orated-and incloſed, and made to yield much advan- 
| tage to the huſbandman. 


| This was a ſtimulus to induſtry, attached men to 
| thoſe ſpots of earth, which by their own labour, they 
| | had ſubdued and rendered productive This reduced 
| them from a life of vagrancy, to become ſettled and 
| | ſtationary, and to build houſes for permanent habita- 
; tion; and to conſider their houſes and fields as their 
| on ſeparate property, detached from the common 
ſtock—This drew mankind together, and induced 
them to unite in ſociety, for mutual convenience and 
mutual ſafety and defence; and at a common ex- 
penſe to ſurround their dwellings with a wall for pro- 
tection, againſt the favage tribes of men. 


To effectuate theſe objects and to enable many 

people to dwell together, agriculture and other uſeful 

arts muſt be underſtood and practiſed, and à certain 

propot tion of mechanics and artiſicers would be ne- 

ceſſary trade and commerce would be naturally in- 

troduced among the people, and in exchanging one 

gs commodity for another, credit in ſome inſtances would 
be given and contracts entered into ; and in the ſtate 
| of human depravity treſpaſſes would be committed, 
| frauds practiſed, contracts reſcinded, and crimes per- 
| prints to the diſturbance of the public peace 
| om hence is the origin of ye rb eh the uſeful 
| arts of a ſtate of ſociety—and of the neceſſity of civil 
| | government, containing laws to regulate the inter- 

: courſe between the citizens, towards each other, and 
towards the community to enforce contracts, re · 
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dreſs injuries, and to reſtrain and puniſh crimes. The 
of doing this is originally and underivedly in 
the great body of the people, and is to be exerciſed by 
themſelves, where it can be conveniently done; or by 
thoſe whom they ſhall conſtitute and impower in that 
behalf. The former is a ſimple democracy; the lat- 
ter a democracy with ariſtocratic or elective powers of 
government; and whoever reſiſteth the government 
and the conſtituted authorities appointed by the peo- 
ple, as aforeſaid, reſiſteth the ordinance of God and 
commits high treaſon againſt the dignity and ſafety 
of the republic. . 


'The title of our lands is free, clear and abſolute, and 
every proprietor of land is a prince in his own domains, 
and lord paramount of the fee. Eſtates in land are 
divided into eſtates in fee- ſimple, which is an abſolute 
property—eſtates for life, for years and at will. Eſ- 
tates tail have no exiſtence here, the ſtatute has cut 
them up by the roots, and has turned them into eſ- 


tates for life in the immediate donee or grantee, and 


to fee- ſimple in their iſſue. 


There are five ways in which landed property is 

paſſed or transferred from one man to another—by 
deſcent, by laſt will and teſtament, by deed, by levy 
of an execution, and by diſſeizin, or a fifteen years ex- 
cluſive poſſeſſion—all of which methods of gaining ti- 
tle to land are regulated and governed by ſtatutes. - 


Eſtates, teſtate and inte/tate. 


THAT a man's eſtate, upon his deceaſe, ſhould 
be applied to ſatisfy his juſt debts and funeral char- 
ges, ſo far as neceſſary ; and that the widow ſhould 
be entitled to a certain portion of her huſband's eſ- 


tate, for her ſupport by way of dower ; and that the 


On the power of making Wills, and the ſettlement of 


Xxxix 
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remainder ſhould deſcend, and be diſtributed to his 
children and their repreſentatives, if ſuch there be, 
and in failure of them to the next of kin, in prefer- 
ence to its eſcheating to the public, or going to ſtran- 
gers, are regulations founded in principles of reaſon 
and juſtice ſuperior to any human inſtitutions and 
laws. | 


The right every intelligent free agent hath to diſ- 
poſe of his or her property, by laſt will and teſtament 
or otherways, reſults from the nature of free agency, 
and the nature of property ; and there is no condi- 
tion of ſubordination in civil ſociety ſo ſervile and op- 
preſlive, as to diveſt a perſon of this privilege, who 
is of competent age and underſtanding; nor may the 
laws deprive any of it except for a crime. 


Upon the ſame principles ſtands the right every 
perſon hath of ſelling, granting, or giving away his 
property, abſolutely or conditionally, wholly or par- 
tially—And the 3 of government reſpecting 
theſe various ſubjects, go upon the idea of theſe pre- 
exiſting rights, and only contain rules and regulations 
reſpecting the time and manner in which they may 


be claimed, exerciſed and enjoyed, in order to give 


them the moſt beneficial effect. 


The ſtatute concerning eſtates, teſtate and inteſtate 
provides that the debts and charges ſnall be firſt paid 
out of the perſonal eſtate; if that is not ſufficient, 


lands ſhall be ſold for the purpoſe; and in caſe the 


eſtate is inſolvent, it provides how all the creditors of 
the deceaſed ſhall receive in proportion to their debts ; 
ſaving in all caſes to the widow, neceſſaries for up- 


holding life, and the uſe and improvement of one 


third of the real eſtate, of which her huſband died 
ſeized in his own right, during the term of her natu- 
ral life ; and when the eſtate is not inſolvent, ſhe is 
entitled to one third of the perſonal eſtate after pay- 
ment of debts forever, beſides her dower in the re- 
al eſtate ; and the remainder of the deceaſed eſtate, 
both real and perſonal, is to be diſtributed to and a- 
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ge children and their legal repreſentatives, if 
any there be, in equal portions; and on failure of 
children or legal repreſentatives of them, to the 


widow one half of the perſonal eſtate, beſides her 


dower in the lands; the refidue of the real eſtate, 
which came by deſcent, gift or deviſe, from his or 
her parent, anceſtor or other kindred, ſhall belon 
equally to the brothers and fiſters of the inteſtate, = 
their legal repreſentatives of the blood of the perſon 
or anceſtor, from whom ſuch eſtate comes; and in 
caſe there be no ſuch brothers and ſiſters or legal rep- 
reſentatives of them, ſuch real eſtate, ſhall be and re- 
main to the next of kin to and of the blood of ſaid 
anceſtor, or perſon from whom the eſtate came; and 
the remainder of ſaid deceafed's real and perſonal eſ- 
tate ſhall be diſtributed equally to the brothers and 
ſiſters of the inteſtate and their legal repreſentatives 
of the whole blood; and if there are no ſuch kin- 
Ared, then to the parents; and on failure of parents, 
to the brothers and fifters of the half blood of the in- 
teſtate z and if there are no brothers and ſiſters of the 
whole or half blood nor legal repreſentatives, and no 
parents; then to every of the next of kin, to the in- 
teſtate in equal degree, and thoſe who legally repre · 
ſent them. | , 


The ſtatute reſpecting the age and ability of per- 
fons, declares, that all perfons of the age of twenty- 
one years, of right underftanding and memory, and 
not otherwiſe legally incapable, have full power, au- 
thority and liberty to make their wills and teſtaments 
and all other lawful alienations of their lands and 


other eſtates, &c. 


And the law further ordains that deviſes of real 
eſtate ſhall be witneſſed by three witneſſes, all of them 
ſigning in the prefence of the teſtator, or not be good 


And the ſtatute reſpeQing ſales, grants and deeds 
of houſes and lands, 3 deeds, &c. and leaſes 


xly 


INTRODUCTION. 


of houſes and lands of more than one year, ſhall be 
in writing, ſubſcribed by the grantor and atteſted by 
two witneſſes, and ſhall be acknowledged before an 
aſſiſtant, a commiſſioner or juſtice of the peace, and 
ſhall be recorded in the records of the town where 
the land lies, or ſhall not be effectual to hold the 
lands againſt any perſon, except the grantor and his 


Heirs only; and as no time is limited in which deeds 


are to be recorded, it muſt be in a reaſonable time. 


The ſtatutes of foreign countries are binding upon 
their own ſubjects and citizens, by virtue of the au- 
thority that enaQts them; but they <2 no force here. 
The rules and maxims of the common law of Eng- 
land are no farther binding there than they are rea- 
ſonable; and their being reaſonable and juſt in that 


country, don't make them to be ſo in this; but what- 


ever is juſt and reaſonable here as applied to our own 
country and people, ought to have the force of law, 
and to be binding on the citizens, without regard to 
their being the laws of any other nation or country. 


1 have been thus lengthy in my introduction for 
the purpoſe of illuſtrating, what I conceive, to be the 
true-grounds of our common law, and the excellent 
principles upon which moſt of our ſtatutes were fra- 
med; that ſcarcely any thing is enjoined, or forbid- 
den by them, but what reaſon and juſtice would have 
required without them: And alſo to enable the read- 
er better to underſtand the reaſons of the deciſions in 
the following reports; alſo to ſhew the intimate con- 
nection that ſubſiſts between the moral and civil ſyſ- 
tems of government, both are from the ſame foun- 
tain, and operate in different ways, to the ſame end. 


I have made but few quotations from the law au- 
thorities of other countries; for although it be 
uſeful to read them, for the illuſtration of principles, 
yet they can have no influence further than that, to 
control the deciſions, I deemed it therefore, to be un- 


neceſlary, and derogatory to an independent nation 
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to be ruled and governed in its judicial proceedings 
by foreign laws, or authorities. | 


The republic of bees are governed by their own 
regulations, and reſiſt all foreign influence with their 
lives; their honey though extracted from innumera- 


ble flowers, by their art and induſtry they claim to 


be independently their own. 


The following reports are taken from minutes of 
adjudged caſes, made for my own private uſe without 
an idea of publiſhing them; but there being frequent 
occaſion to recur to them to correct or confirm ſtate- 
ments of caſes made from memory; as alſo to aſſiſt 
the recollection of the court with reſpect to points 
which had been decided; whereby the knowledge of 
them tranſpired; and upon the united advice and 
deſire of my brethren of the court; which with me 
has the weight of an authority, and upon the applica- 
tion of many reſpectable characters at the bar, and 
an idea I had entertained that a work of this nature 
would contribute much to explain and fix the mean- 
ing of the laws and render the rules which govern 
property, more clear and ſtable ; I have been prevailed 
upon to conſent to the publication of them. 


I regret my want of ability and leiſure, to perform 
in a better manner ſo important a ſervice, and have 
employed what time both in and out of the circuits, 
could be ſpared from my public duties, and a neceſſary 
attention to my private concerns. My good will to 
ſerve the public I hope and truſt, will be accepted in 


lieu of abler deeds. 


I have endeavoured to avoid prolixity, as far as poſ- 
ſible conſiſtent with perſpicuity : In many inſtances 
I have given only a ſtate of the caſe out of which the 
law queſtion ariſes; in ſome I found it neceſſary to 
recite the declaration and pleadings; in none have I 
recited the arguments of the council. | 
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This volume will ſeem to come high, to indemnify 
the expenſe of printing and publiſhing z as there are 
comparatively few people, who will be purchaſers of 
a treatiſe of this nature ; and it would be peculiarly 
hard on the author not to be indemnified the neceſſary 
expenſe, 


I am induced more readily to ſubmit this perform- 
ance to the public, from my knowledge of mankind ; 
that the moſt judicious and knowing, who are beſt 
able to criticiſe on literary performances are uſually, 
the moſt candid. | 


This volume contains the caſes adjudged in the ſu- 
perior court, and in the ſupreme court of errors, 
where the judgments of the ſupertor court have been 
aſfirmed or reverſed z with the reaſons of the ſupreme 
court ſo far as I have been able to avail myſelf of them, 
from July, A. D. 1789, to June, 1793, inclufively 
with a number of caſes adjudged previous to that pe- 
riod, not included in Kirby's reports. If this per- 
formance meets with approbation, and proper encour- 
agement from the public, the author has it in idea to 
publiſh a ſecond volume, containing the adjudged ca- 
ſes from July, A. D. 1793, to March, A, D. 1797, 
incluſively. 


A work of this nature is doubly important at this 
time; when we are forming a ſyſtem of juriſpradence 
congemal to the ſpirit and principles of our own gov- 
ernment; and when the laws of the ſtate and the de- 
cifions of the ſtate courts form an important part of 
the laws of the union; and govern the federal courts, 
in all queſtions relative to the title of lands, and con- 
_ made under the juriſdiction of the laws of the 

ate. 


In this introduction, I have given a ſhort ſerch 
of the principles and ſpirit of the civil conſtitution of 
government in the ſtate of Connecticut, and of ſome 
of the laws enacted under it; without taking into 
conſideration the relation they bear to the federal gov» 
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ernment, and the laws of the United States, or of the 
liſter ſtates. And indeed, to draw a juſt picture of 
our national government, which contains within it, 
the conſtitution and laws of the union ; and the con- 
ſtitutions and laws of each individual ſtate, which all 
together, form but one great ſyſtem, that ſpreads o- 
ver the whole, and extends its influence to the minu- 
teſt parts, ſo that nothing in its effential principles, 
can be added, or taken away, without creating a ſu- 
perfluity or a defect; for the federal government 
without the ſtate governments, and the ſtate govern- 
ments, without the federal, would be altogether defi- 
cient ; both are effential to the perfection of the ſyſ- 
tem. | 


And to illuſtrate the ſpirit of freedom, of juſtice 
and equality which inſpires the whole; the harmony 
and conſiſtency of all the parts of ſo complicated a 
machine; the univerſality of its influence; the en- 
ergy of its operation; the mutual dependence each 
ſtate hath upon the others, and every ſtate upon the 
union, and the United States upon the particular 
ſtates, for ſupport, ſecurity and peace, would be a 
work of vaſt labour and of high importance to the 
United States; and would give to the world leſſons 
of wiſdom, of juſtice, and of true liberty and equality, 
in government, never before known, enjoyed or con- 
ceived of among men; much leſs ever before reduced 
to ſyſtem and to practice. 


It is moſt devoutly to be wiſhed that ſome able 
hand, poſſeſſed of wealth, talents and leiſure ſufficient 
for the purpoſe, would undertake and execute abufineſs 
ſo arduous and important for the good of mankind. 


It would be an everlaſting reproach to a govern- 
ment, to employ all its inventive powers in deviſing 
modes of puniſhment, and its authority in executing 
them, thereby to cauſe, through fear, a reluctant obe- 
dience from its ſubjects, and to negleCt the proper 
uſe of the means it poſſeſſes, to inſtruct, qualify and 
induce its citizens to obey from choice, from princi- 
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ple, and a cordial good will. One is the government 
of tyrants, ſavages and brutes—the other is the reign 
of God, of enlightened reaſon and of love. 


Such are the conftitutions and laws of the particular 
ſtates ; and the conſtitution and laws of the United 
States; mutually ſupporting and ſupported by each 
other ; adapted to the ſituation and circumſtances of 
the people and of the country, and calculated to give 
the greateſt poſſible ſecurity, liberty and happineſs to 
the citizens; that if we are wiſe and faithful to our- 
ſelves, and to the government and conſtituted author- 
ities therein, and firmly reſiſt and repel all foreign in- 
fluence, which is aiming to divide and diſorganize 
our ſyſtem, and reduce us to a ſervile ſubmiſſion to 


their uſurped control—we ſhall long continue to be 


happy and great as a nation, and become the joy af 
our friends, the envy of our enemies, and the admira- 
tion and wonder of the world. 


REPORTS or CASES, 


ADJUDGED ANTERIOR TO 


July A. D. 1789. 


Hartford County, Superior Court, March, A. D. 
1764. 


Joſhua Willes verſar Wm. Pitkin, Eſq. ſheriff. 


CTION againſt the defendant for a falſe return : 
A upon an execution, made by Eleazer Steel, one eee 
of his 


deputies. Iflue to the jury. — 2 
and endo 


The facts in the caſe were One Joſiah Troop was nun an u. 
indebted to James Chamberlain and aſſigned to him a liable to be lev- 
note he had againſt Amos Fellows and went out of icd upon as the 
the country Chamberlain recovers a judgment and B Ag = 
execution on ſaid note againſt Fellows, in 'Troops execution. 
name, and puts the execution into ſaid Eleazer Steel's Moneypaidu 
hands, to collect for him—The plaintiff knowing of gr ang 
this, gets an execution renewed, which he had a- — the 
— ſaid Troop, and put it into the ſame officer's aſſignee. 

nds, and directed him to levy it upon the money 
he collected of Fellows, on Troop's execution; and 


when Fellows paid it, and the officer received and en- 


CASES ADJUDGED 
dorſed it on Troop's execution, the plaintiff was preſ- 


ent and directed him to levy his execution upon it, 
which the officer refuſed to do and returned ſaid exe- 
cution noneft inventus ; and for this the ſuit is brought. 


Queſtion of law referred to the court was, wheth- 
er the money thus circumſtanced, was liable to be ta- 
ken on execution as the property of Joſiah Troop ? 


By the court The law is ſo upon the facts afore- 
ſaid that the money was not liable to be taken as the 
property of ſaid 'Troop. For 1ſt, The money re- 
ceived and endorſed on the execution, by the officer, 
is his ſpecial property, for which he is liable to the 
perſon to whom it is due; and 2d, The general prop- 


| 
| erty is in the aſſignee, by force of the aſſignment, and 
not in the promiſſee. f 
. ——— N = 
Hartford County, March Term, A. D. 1769. 
Daniel Phelps ver/us William Jepſon. 
Thedodrineos A CTION of cjeQment for a lot of land in Hart- 
ſurvivorſhip ford. | 
between joint 


tenants, explo- = Plea—not guilty. Iſſue to the jury. 


The jury find a ſpecial verdict— That Sarah and 
Hannah Burr were ſeized in fee of one half of the de- 
manded premiſes, by force of a deed from Iſaac Burr 
to them, dated the 18th of Jan. A. D. 1726, and of 
the other half, by force of a deed from Timothy 
Phelps, dated, both of ſaid deeds are recited in 
the ſpecial verdict, and convey the eſtate to ſaid Sa- 
rah and Hannah jointly—That they continued ſo 
ſeized until the death of ſaid Sarah—That ſaid Sarah 
before her death, made and publiſhed her laſt wilt and 
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teſtament, which has ſince been proved and approved, ö 
and therein and thereby gave and deviſed to Iſaac 
Burr, jun. ſon of ſaid Iſaac, all her right and titie to 
one moiety of ſaid lot; which will is dated the 26th of 
Sept. A. D. 1750 That faid Iſaac, jun. died inteſ- 
tate, and his perſonal eſtate inſolvent That ſaid land 
deviſed to him by ſaid Sarah, was ſold purſuant to an 
act of the general aſſembly, for the payment of his 
debts, to Dr. Sylveſter Gardner, under whom the de- 
fendant claims and holds That ſaid Hannah ſurvi- 
ved the ſaid Sarah and by deed of bargain and ſale, 
dated the 24th of Auguſt, A. D. 1758, fold and con- 
veyed to the plaintiff all ber right, title and intereſt 
to ſaid lot of land, which deed is alſo recited: 


And the queſtion of law referred to the court upon 
the verdict is, whether the plaintiff upon the facts 
aforeſaid is entitled to the whole or only one moiety 
of the demanded premiſes—if the former, then the 
jury find the defendant guilty—if the latter, then the + 
jury find the defendant not guilty. 


The judgment of the court upon the ſpecial verdi&t 
is, that the plaintiff is entitled to only one moiety of 
the demanded premiſes. 


By this deciſion the doctrine of ſurvivorſhip- be- 
tween joint tenants, was exploded, and determined 
not to be the law in this ſtate, which ſettled the law 
as to this point, and has never ſince, to my knowl- 
edge, been contradicted or ſhaken. | 


—— —— —— — 


Windham County, adjourned Superior Court, Feb, 
A. D. 1771. | 


Buel werſ. Clark, &c. 


| CTION of treſpaſs. The caſe was—The pro- Lancs — by 
4 prietors of the _—_ of Coventry in the original 7 Prop "rnd 
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laying out of Jaying of their lots, at a certain place, left a ſtrip of land 
the lots, for the Forty rods wide, for the uſe of a highway; aferwards, 
ways, belong another ten acre diviſion was to be laid out, and Pe- 
to the propri- ter Buel anceſtor of the plaintiff, requeſted to have his 
— doe lot laid in that place on the highway, which was ac- 
that of” cordingly done, and the highway reduced to twenty 
rods in width ; this lot of land afterwards came to 
the plaintiff, and he fenced it in; and the ſelect- men 
pulled down the fence, and for that, this action is 


brought And not guilty plead—Tflue to the jury. 


The queſtion was, whether lands left for a highway 
by the proprietors in the original laying out of their 
lots, that are not wanted for the uſe of a highway, 
belong to the proprietors or the town, and may be ta- 
ken up by the proprietors and laid out into lots; or 
whether they belong to the town by court and jury 
they belong to the proprietors - and verdict and judg- 
ment was for the plaintiff to recover accordingly. 


———— . 


Fairfield County, Auguft Term, A. D. 1772. 
The Widow Deforeſt's appeal from Probate, 


Dower is to be { YLAIMING dower in all the lands and real eſ- 
aſſigned out of tate, of which her huſband was ſeized and 
the real c:tate, poſſeſſed at any time during their intermarriage. 


only, of which 

the huſband di- By the court—The widow is entitled to her dower 

cd ſeized. only in the lands and real eſtate of which her huſ- 
band died ſeized and poſſeſſed, in his own right. 


New-Haven County, Auguſt Term, A. D. 1772. 
Trowbridge ver. Royce. 


A fifteen year» A CTION of ejectment, for a piece of ground in 
n A New-Haven, on which was a ſhop bullt by 
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the defendant. 'The defendant plead not guilty— 
Iſſue to the jury. 


The defendant offered to prove—That he had been 
in poſſeſhon more than fifteen years, claiming and 
holding the ſame for himſelf and againſt all others. 


Againſt this the plaintiff objected That the law 
which makes a fifteen years adverſe poſſeſſion, a bar to 
the plaintiff's action, was a ſtatute of limitation and 
muſt be ſpecially plead ; to which it was anſwered 
by the defendant, and reſolved, 


By the court That a fifteen years adverſe poſſeſ 
ſion, by force of the ſtatute, makes a title in the de- 
fendant; and the ſtatute regulating pleas and plead- 
ings, allows the defendant, under the general iflue, to 
give his title in evidence, or any other matter for his 
Juſtification, except ſome act of the plaintiff, &c. 


The caſe upon the evidence appeared to be thus. 
The plaintiff's anceſtor, more than fifteen years be- 
fore the commencement of this ſuit, gave the defend- 
ant licence to build a ſhop upon this plot of ground, 
without any conſideration, and to uſe and improve it 
without any limitation as to time, or reſerving any 
rent, that the defendant accordingly built a ſhop on 
ſaid ground, and had continued to uſe, improve, and 
enjoy it as his own without claim or moleſtation from 


any perſon for more than fifteen years, &c. Verdict 


and judgment was for the defendant. 


Windham County, March Term, A. D. 1772. 


Aſhbel Robertſon a minor verſ. Daniel Rob- 
ertſon his guardian. 


CTION of account brought by the ward againſt b e 


his guardian. 


in evidence on 
the plea of not 


— — ä4 i SIE 


52 CASES ADJUDGED 


2 ward, Plea in bar Recites the condition of the bond 
— er given by the guardian, and ſays, that the plaintiff is 
of Shan — a minor under the age of twenty-one years, that he is 
account, &c. and ever has been ready to account to the judge of 
| probate, but had — £24 called upon by the judge 
or the plaintiff to render his account, and that by 

law no action will lie againſt him, until he has been 

duly called upon for his account by the judge of pro- 

bate, agreeable to the condition of his ſaid bond, and 


has refuſed—Demurrer—Judgment plea ſufficient.. 


New-London County, Sept. Term, A. D. 1772. 


Chapman veg. Chapman. 
Where a pen- T TPON a writ of error it was adjudged—That in 
N a proſecution upon the ſtatute for the penalty 
continuing a 


nuiſance per of five ſhillings per week, for overflowing the lands 
week, one only of another. The penalty for one week only, may be 
may be ſued ſued for at a time; as the penalty is given for con- 
for at a time. tinuing the nuifance each week, and to oblige him to 
remove it ; it doth not appear but, that, if it had been 
| proſecuted for the firſt week, it would have produced 

the effect which the law intended. 


— — ——— ——— — 


Hartford County, adjourned Superior Court, Dec, 
Term, A. D. 1772. 


Lee and Wife very Sed gwick. 


eee 
is to be grant- I PPEAL from probate for granting letters of 
e- adminiſtration of the grand-fathers eſtate, to 


ence to the ſon the eldeſt ſon of his eldeſt ſon, in preference of the 
of the eldeſt ſon daughter of the deceaſed grand-father. - Judgment 
of the inteſtate. of the court of probate was difaffirmed. - 
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Rex verſ. Humphrey. 


NFORMATION for paſling counterfeit bills iſſu- The paſſing of 
ed by the ſtate of New-York, of the new emiſſion, counterfeit 
contrary to the ſtatute, &c. F Gan fo ene — * 
| is prohibited, is 

Plea in abatement— That by a late ſtatute of this not an offence 
ſtate, the currency of ſaid bills are prohibited in this — the 
ſtate, and thereby the offence is taken away. Judg- 7 
ment that the plea is ſufficient. 


— —— — — —— 


New-Haven County, Feb. Term, A. D. 1773. 
Buekingham, &c. vert Northrop, &c. 


X CTION upon a note given in A. D. 1742, to Deacon of a 

| the deacons of the ſecond church in Milford, ue 
and to their ſucceſſors in ſaid office, for the ſupport — take by 
of the miniſtry in ſaid church. n ſucceſſion. 


This note was given after the church was formed, | 
but before the eccleſiaſtical ſociety was legally conſti- 
tuted. / -- -; 


The action is brought by the deacons of faidchurch, 
and ſucceſſors in ſaid office, 


Plea in abatement That neither the church not 
the deacons of the church, are a civil corporation ca- 
pable of ſuing or being ſued; and that the action 
ought to have brought in the name of the exec 
utors of the original promiſſees—Demurer. oo 


J e reg. plea inſufficient—And that the defenoſ- 
ant anſwer over to the action, whereby it was deter 

mined, that the deacons of a church are a legal cor» \ r- 
poration capable of taking by ſucceſſion. | 
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Seers verſ. Blakeſly. 
| Theſervice A CTION by attachment. Plea in abatement— 
may be good That the goods attached are not deſcribed in 


uponanattach- the officers return with ſufficient certainty—Demurer.. 
ment, although 


ith 
— ops Judgment, plea inſufficient—Whether the goods 


den thereby. will be eventually holden by the attachment or not, 
| is now immaterial, the ſervice is ſufficient to hold the 
defendant to anſwer, as it has been read to the de- 

fendant; the ſervice is good as a ſummons. 


Allin verſ Cook. 


. RIT of error. Plea in bar That more than 
yor is not three years had elapſed from rendering the 
brought within Judgment complained of, and the date and impetra- 
2 _ tion of the plaintiff*s writ z this was denied; and the 
— vs Clerk of the county court certified the day on which 
entered up, it the judgment was entered up which appeared to be 


is barred b 1 int! 
met ae three years - upon which the plaintiff was 


— —— 


Hartford County, March Term, A. D. 1773. 
Northum verſ. Phelps, conſtable. 


An officer is A CTION for an eſcape of one Kellogg, who was 


ac _ * attached by the defendant in a civil ſuit in fa- 
ee EI vor of the plaintiff; alledging that he had recovered 
ſufficient bail judgment againſt ſaid Kellogg, and taken out his ex- 
9 r- ecution, and delivered it to the defendant, who had 
oh: returned it non eft inventus ; whereby he has loſt all 


benefit of ſaid judgment, &c. 


Plea in bar—That true he did attach che body of 
ſaid Kellogg, as the plaintiff has alledged, yet he ſays 


r 
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that ſaid Kellogg procured and tendered to him a 

and ſufhcient bond for his appearing at court, 
and anſwering to ſaid action executed by then 
apparently of good and ſufficient reſponſibility z3 which 
bond he took, and ſet ſaid Kellogg at liberty, which 
by law he was obliged to do; that faid Kellogg failed 
to appear and anſwer to ſaid ſuit, and is gone off; 
that ſaĩd the bondſman before ſaid Judgment 
was recovered failed, and is broke, and worth nothing, 
and has ſecreted himſelf ; and that the defendant al 
fered to aſſign ſaid bail bond to the plaintiff, but he 
refuſed to take it —Demurrer—Judgment that the 
plea is ſufficient. 


New-London County, March Term, A. D. 1773. 
Hyde verſ. Park. 
In an aCtion of 
A CTION of account for money had and received count for 


in Great-Britain,of Gen. Phinehas Lyman, Ec. d of lied 
| perſon, ſuch 
Plea—That the defendant. was never bailiff, and _ axial 
receiver of the plaintiffs money, &c. 2 
| the delivery. 
The plaintiff offered the depoſition of Gen. Lyman 
to prove the receipt of the money ; this was objeCted 


againſt but admitted by the court. 
Rix verſ. Strong. 
A CTION of trover for a number of horſes—Plea cent det. 
not guilty to the jury. dered upon a 


The facts were—Rix had a note againſt one Ba- * —4 


con for { 24-10-0, payable in horſes, at a certain time ſee, although 
and place in Lebanon. Bacon tendered the horſes at 8 
time and place, and Rix refuſed them, and brought 
an action upon the note; to which Bacon plead the 
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tender of the horſes and preyailed. Rix then looked 
after his horſes and found that the defendant had ta- 
ken them away. He went and demanded them and 


brought this action. 


And verdict and judgment was for the plaintiff to 
recover, for as the tender was legal, the property of 
the horſ& was veſted in the plaintiff. 


Hartfird County, Sept. Term, A. D. 1773. 


Fitch ver/. Scovel. 

An audita gu- RIT of error, complaining of a judgment of 
rela 1s appeala- the county court, in denying an appeal upon 
ble, though the an audita querela. 
judgment com- | | 
plained of was l q 1 ö 
on a note The judgment on which the execution iſſued, that 
which was not. 3s, complained of, in the audita was upon a note for 

money only, vouched by two witneſſes. 


Nothing erroneous plead ; and judgment, mani- 
feſt error—for 'that an appeal ought to have been 


granted. | 
Webſter ver/. Price. | 
The bond on > WET RIT of error. Price took Webſter's ſheep 
replevin comes damage feafant and impounded them ; Web- 


in place of the ſter replevied them, and charged Price in treſpaſs for 
La gab? —1 the taking; the juſtice gave judgment in favor of 
Price upon the replevin, and that Webſter fhould pay 

the damage, or return the ſneep; Webſter appeals to 

the county court, but did not proſecute his appeal; 

Price took out the copies and entered them in the ad- 

journed court and had the judgment of the juſtice af- 

firmed, and then brings a ſcire facias upon the replevin 
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bond. Webſter plead nul tiel record; Price replied and 
ſet forth the bond and record, and prayed inſpection, 
&c. The court find that there is ach a record; and 
give judgment for the plaintiff to recover. And now 
this writ of error is brought, aſſigning for error, that 
Price had no right to enter for affirmance of judg- 
ment at the adjourned court, but ought to have en- 
tered at the ſtated court to which the cauſe was ap- 
pealed. 


$57 


Judgment That there is nothing erroneous in the 


8 complained of; without deciding whether 
rice had right to enter at the adjourned court for af- 
firmance of judgment or not, for the replevin bond 
came in lieu of the property, and the aCtion of treſ- 
paſs in the replevin was determined againſt the plain- 


tiff; and although he appealed, yet he failed to proſe- 


cute the appeal—he therefore is liable upon the bond: 


Thomas ver/. Welles. 
RROR. Welles was a conſtable of the town 


of Hartford, had a rate warrant and a rate a- 

2 Jacob Brown for which he levied upon Brown's 

ody and was about to commit him to goal. 'Thom- 

as, in conſideration that Welles would ſuſpend any 

| further proceedings againſt Brown, that night, aſſum- 

ed and promiſed that he would ſee him forth coming 

to ſaid officer the next morning, or he would pay the 

debt. Upon this Welles releaſed ſaid Brown, and 

Thomas did not ſee him forth coming, nor has he 
paid the debt, &c. 


Plea in bar—The ſtatute againſt frauds and perju- 
ries; demurrer. Judgment That the plea is inſuffi- 
cient, and for plaintiff to recover. 

Error aſſigned is—That the plea was ſufficient. 


promiſe for the debt and duty of another. 
I 


n IT Tek ©. . 38 A >. ba £6. 


Judgment—Manifeſt error; for this is clearly - 


A promiſe to 
ſee another 
forth coming at 
a certain time 
or to pay the 
debt, void, 
unleſs in wri- 
ting. 
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Elliot wer; Mix, &c. 
i _ C\CIRE facias againſt the executors of Ebenezer 
1 Mix. Elliot committed ſaid Ebenezer to priſon 


againſt the eſ- on an execution; ſaid Ebenezer took the poor priſ- 
„ eee oner's oath, and Elliot neglected to furniſh money 
of priſon after for his ſupport, and he went out of goal without 
taking the oath, paying the debt. This ſcire facias alledges that the 
a want of oath was fraudulent, and that ſaid Ebenezer left a 
* plentiful eſtate in the hands of his executors, and 

prays for an execution againſt them. Upon which 

the court granted an alias execution againſt the eſtate 


of ſaid Ebenezer in the hands of his executors. 
— 
New-Londan County, Sept. A. D, 1773. 


Hallam & Adams verſ. Mumford. 


one defendant RROR. Mumford ſued Hallam and Adams 

cannot take ad- upon a joint and ſeveral note, given by them 

vantage of the when Hallam was under age. Adams plead Hal- 

2 lam's minority in abatement of the ſuit. e coun- 
ty court overruled the plea in abatement, and gave 
judgment againſt both upon default. 


Error aſſigned is That the county court ought to 
have judged ſaid plea in abatement, ſufficient. 


Judgment Nothing erroneous; for Adams could 
not take advantage of Hallam's minority ad. the 
_ of a minor is not abſolutely void, but only void- 
able. | 


— —© ——— Om 


 New-Haven County, adjourned Superior Court, A. 
| D. 1773. 
Ford verſ. Atwater. 


SS ned bows. CTION of trover for a pair of oxen. Iſſue to 
poſition will a- the jury. | 
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The caſe was— One Graham, a worthleſs fellow, void the tranſ- 

both in point of character and eſtate, dreſſed himſelf ſer of property. 
up ſo as to have the appearance of a man of property 
and character, applied to the plaintiff and purchaſed 
his oxen on credit, for which Graham gave his note. 
The defendant received the oxen of Graham, and 
had them in keeping. Ford finds out the impoſition 
practiſed upon him by Graham, and that he was a 
villian and a bankrupt; and hearing that the defend- 
ant had the oxen in keeping, went and told him how 
he had been defrauded by Graham, and demanded 
the oxen of the defendant, who refuſed to deliver 
them and thereupon he brought this action. 


Verdict and judgment for the plaintiff to recover, 
upon the ground that Graham had not acquired prop- 
erty in the oxen by reaſon of the fraud. 


Rex verſ. Hanſon. 


NFORMATION for a burglary, laid upon the Burglary is an 
old ſtatute, upon which Hanſon was foundguilty ; 282 N 
e then moved in arreſt, that ſince the commiſſion of the ſtatute pre- 


the burglary complained of, the legiſlature had made ſeribes the 
a new ſtatute, altering the puniſhment for burglary Puniſhment. 


and repealing the old law, ſo far as reſpects the pun- 
iſhment ; and that the priſoner cannot be convicted 


upon one ſtatute and puniſhed by another. 


Motion judged to be inſufficient ; for burglary is 
an offence at common Jaw, and the ſtatute only de- 
clares the puniſhment. 


Submit Tainter ver. Joſiah Brockway. 


A paroleprom- 


defendant in conſideration of {600 which the jand in conũd- 
plaintiff promiſed to pay him for a certain farm, and eration of a 


of 3 dollars received as earneſt money; the defendant promiſe to pay 
for them is 


agreed and promiſed to convey to her by deed, &c. his d by the 
laid farm, &c. deſcribes it, and then aſſigns a breach. gature, &c. 


A CTION upon a parole contract, in which the 33 
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The defendant pleads the ſtatute againſt frauds and 
perjuries, and avers faid contract was by parole, &c. 
4 


Judgment—Plea ſufficient. This is an executory 
contract, for the ſale of lands and the payment of the 
3 dollars earneſt, is not an execution of it, on one part. 


Town of Waterbury ver; Hez. Hurlburt, jun. 


An action at CTION of aſſumpſit, declaring, that the defen- 


law will not lie 1 1 dant's father fell fick in ſaid Waterbury; that 
againſt a ſon 


for the ſupport the ſelectmen provided for him, to the amount of 
of a parent, but C17; that the father hath no property, and that the 
an - 9 209g defendant is his ſon and is of ſufficient ability, and by 
ee tbe the laws of the ſtate liable to pay ſaid expenſes, and 
made to the being fo liable, afſumed, &c. Plea non aſſumpſit. 


county court. Iſſue to the jury. 


The facts were not much controverted. The plain- 
tiffs inſiſted, that as the ſtatute created the duty, the 
common law ſupplied the remedy. To which it was 
anſwered by the defendant, that by the common law 
he is not liable at all; and by the ſtatute, only ſubmo- 
do, v1z. by a particular application to the county court, 
and only on condition he is of ability, and of this the 
county court are made the ſole judges. 


Verdict aud judgment for the defendant. 
4 — — 
Hartford adjaurned Superior Court, December, 
A . D. I 773. 


Brown wver/. Cornwell. 


CTION upon the ſtatute for the average loſs of 
Nee A five horſes thrown overboard in a ſtorm to ſave 


— cl and the veſſel and cargo. Not guilty plead. 
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The j 1 a ſpecial verdict That the veſſel ſail- cargo, entitled 
ed the 17th of Nov. ſprung aleak on the 24th of Dec, [9 32 
that the water gained upon the pumps, the horſes 

then all well and ſecure, &c. and that upon conſul- 

tation on board, it was determined that all the horſes, 

hay and oats muſt be thrown overboard in order to 

fave the veſſel, the lives of the people and the reſt of 

the cargo; and in purſuance of ſaid conſultation, the 

plaintiff's five horſes were thrown overboard and 

loſt ; that ſaid veſſel and cargo was ſaved, and arrived 

in ſafety at St. Croix, her deſtined port, and the de- 

fendant ſold ſaid cargo and received the avails. 


The queſtion put to the court was Whether ſtock - 
ſhipped upon the deck in caſe it is thrown overboard 
to ſave the veſſel and the reſt of the cargo, will entitle 
the owners to an average upon the goods, &c. ſhip- 
ped in the hole of the veſſel, that were ſaved. 


The court determined that the law was ſo, that it 
did; and judgment was for the plaintiff to recover. 
That although ſtock upon deck is more expoſed to 
danger, and in a ſtorm expoſes the veſſel to greater 
riſk than goods in the hole, yet as it is the univerſal cuſ- 
tom to ſhip goods in the hole, with ſtock upon deck; 
when the ſtock upon deck is thrown overboard 
for the expreſs purpoſe of ſaving from deſtruction the 
cargo in the hole, it is but reaſonable that the cargo 
ſaved ſhould bear a proportion of the loſs, which was 


the price of its ranſom. 
— 5 
7 
Hartford County, March Term, A. D. 1774. 
Hartmyer verſ. Gates. 

A deed when 

CTION of eje&ment for a certain farm. Iflue recorded ſhall 
. th time hen 


cauſcd by the 
fraud or fault 
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received, unleſs The caſe was—Joſhua Chandler on the 16th of A- 
pril, A. D. 1765, owned the farm and gave a deed of 
it to the plaintiff, dated the 3oth of October, in ſatiſ- 
of the grantce. faction of a debt he owed him; who then reſided in 
England, and faid Chandler carried it to the town 
clerk and had it entered 3 received for record, and 


ve orders for it not to be recorded at length until 
. orders, without the knowledge or direction of 
the plaintiff; the town clerk made this entry upon 
the deed, Oct. 3oth A. D. 1765 received for record, 
and not entered till further orders. A Mr. Ackley 
had an execution againſt Chandler, who had now be- 
come bankrupt, and the defendant having found the 
ſituation of the plaintiff's deed, takes an aſſignment 
of ſaid execution from Ackley and levied it upon the 
farm, and had it ſet off upon the execution, ſome 
time in A. D. 1767, and had it recorded. In May, A. 
D. 1772, Dr. Johnſon returned from England, who 
was attorney to the plaintiff, and finding the ſituation 
of the deed and of the farm, cauſed ſaid deed to be 


recorded at length. 


The plaintiff relied upon the fraud practiſed by 
Chandler, and the neglect of the town clerk, as the 
only reaſon why the deed was not fooner recorded; 
and that the plaintiff ought not to be prejudiced in 
his title without any fault of his; and upon the doc- 
trine of relation, that whenever the deed was record» 
ed at length, it related back and had operation from 
the time it was entered upon, received for record, 


The defendant inſiſted, as his title was firſt com- 
pleated he ought to hold, eſpecially as he otherways 
would be decoyed and injured, by the plaintiff's 
deed lying in that ſituation. 


Verdict and judgment was for the plaintiff; on 

the ground that the plaintiff was in no fault, and had 

done nothing to prevent ſaid deed's being recorded at 
length. | 
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Neu- London County, March A. D. 1774. 
Rex verſ. Humphrey. 


the cabin of a veſſel lying in the harbour of New- Tay be cer. 
ndon, and ſtealing from thence ſome coffee, &c. cabin of a ver. 
ſel. 
Plea in abatement—That a cabin of a veſſel is not 
a houſe or ſhop, within the meaning of the ſtatute, — 


Judgment—Plea in abatement is inſufficient, 


Le for a burglary committed upon A burglary 
0 


——————— . — — 


New-Haven County, Augiſt Term, A. D. 1774. 
Redfield ver. Hillhouſe. 


CIRE FAC IAS againſt him, as agent and factor Money due on 
to Iſaac Colton, an abſconding debtor. 2 
| gned, is the 
property of the 
be caſe was—Iſaac Colton aſſigned a note he had aflignee. 
againſt one Full, to William Colton, with a pow- 
er of attorney; William puts it into the hands of Mr. 
Hillhouſe to collect, and he collected the money up- 
on it; Redfield inſtituted an action againſt ſaid Iſaac | 
as an abſconding debtor, and ſerved Mr. Hillhouſe 1] 
with a copy; he recovered a judgment and execution 
againſt Iſaac and the execution was returned non eff 
inventus, and thereupon he brings this ſcire facias a- 
inſt Mr. Hilhouſe ; and the defendant pleads that 
ke never was agent, factor or attorney to ſaid Iſaac, &c. 


The only queſtion upon this iſſue, was Whether 
the property of this money was in Iſaac, the promiſſee, 
or in William, the aſſignee of the note? 


The court decided the property to be in the aſſig- 
nee, and that ſaid Hillhouſe was not agent, factor or 
attorney to ſaid Iſaac. 
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In the caſe of Bildad Fowler verſ. John Harmon, 
tried at Hartford, March term, A. D. 1772, the plain- 
tiff was aſſignee of a note payable in grain; the prom- 
iſſor tendered the grain at time and place ſpecified 

in the note, as it was to be delivered at his own 
houſe; after the tender, it remained there ſome 
time, the plaintiff not being there to receive it; a 
creditor of the promiſſee, prayed out an attachment 
againſt him, and gave it to the defendant, who was a 
conſtable, and he attached the grain as the prope 
j of the promiſſee and took it away. The plainti 
when he came found his grain was gone, and who 
had got it, and he inſtituted an action of trover a- 
gainſt the conſtable for the grain—the defendant 
plead not guilty ; ifſue to the jury. 


The only queſtion in this caſe, was—To whom 
the grain belonged—whether to the promiſſee or the 
plaintiff, to whom the note was aſſigned. 


Verdict and judgment was for the plaintiff to re- 
cover; for by che aſſignment of the note, the prop- 
erty of the grain upon the tender, veſted in the aſſig- 
nee. Vide Rix vs. Strong, ante. 


Neu- Haven County, Feb. Term, A. D. 1774. 


Thompſon & Barker ver. Alſop. 


An intentional CTION upon a policy of inſurance, for { 400, 
eee Syed A inſured upon — — from Branford in 
underwriters, Connecticut, to Antigua in the Weſt-Indies, and back 
but there muſt again to ſaid Branford, for damages ſuffered at ſea, 
be an actual with a deduction of two and a half per cent. in caſe 


— 


The plea. in bar admits the policy; but ſays, that 
faid veſſel on her return from faid Antigua, arrived 
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ſafe at Teaches hole, a place of ſafety in North-Car- 
olina, without having ſuffered any loſs, within the 
meaning of the policy, on the 21ſt of March, A. D. 
1771; and Price the maſter, being alſo ſuper- 
cargo, there altered the voyage for the benefit of the 
owners, and failed up Pungo river, about fifty miles 
into the country, and there loaded and cleared out to 
go back to the, Weſt-Indies, and ſent a part of the car- 
go home to her owners, with information of the alter- 
ation of ſaid voyage; which her owners approved of, 
and cauſed £ 600 to be inſured upon ſaid ſecond voy- 
age; and that ſaid loſs happened after the alteration 


of ſaid voyage as aforeſaid. 


The plaintiffs reply and traverſe the defendant's 
plea with reſpect to the alteration of ſaid voyage, and 
the loſs happening ſubſequent to ſaid alteration. And 
therereupon the parties were at iſſue to the jury. 


It was agreed that the veſſel arrived ſafe at Teaches 
hole; that ſhe went up Pungo river into the coun- 
try; that upon her return down ſaid river, in paſſing 
over the Swaſh, ſo called, ſhe was loſt, which was in 
the road both to Branford and the Weſt-Indies. 


By the defendant it was contended that Teaches 
hole was a place of ſafety ; that going up Pungo river 
fifty miles into the country, was unneceſſary and ſo 
a deviation, and the veſſel being loſt after ſuch devia- 
tion in coming down faid river and paſling over the 
ſwaſh, the inſurers are not liable. 


For the plaintiffs it was inſiſted, that going up 
faid Pungo river fifty miles into the ee, was ne- 
ceſſary for ſafety, and no deviation; but if it was not 
neceſſary, it was not for the benefit of the owners, 
nor with their approbation, and ſo was by the barra- 
try of the maſter; and that ſaid veſſel was loſt in 
her direct road to Branford, as well as to the Weſt- 
Indies; there was therefore, no deviation in fact, 
whatever might have * intended; ſo that the de- 


65 


———— UG— -— 


* 


An arreſt may 
be made with- 
out warrant to 
revent a 
— 2 of the 
peace or to 
prevent an eſ- 
cape, &c. 


CASES ADJUDGED 


fendant is liable. II Str. 1249 Foſter vs. Wilmot. 
II Ld. Raymond 1349 Knight vs. Cambridge. 


The jury found a verdict for the plaintiff, and £400 


damages. The defendant moved in arreſt that the 


jury had not deducted the two and half per cent. a- 
greeable to the policy, ſo that the verdict was wrong 
in point of damages. Upon which the plaintiffs en- 
teredaremititur of thetwo and halfper cent. Thecauſe 
was continued ; and judgment for the plaintiffs—but 
afterwards a new trial was granted, on the ground of 
new diſcovered evidence. 


r — — — ᷑ ᷑ l 


Hariford County, Sept. Term, A. D. 1774. 
Knot ver/. Fiſher Gay, Eſq. &c. 


EEO of treſpaſs, for aſſault and battery, and 
for breaking open his ſhop. The defendants 
plead ſeverally, not guilty, Iſſue to the jury—who 
find the following facts in a ſpecial verdict, viz. 


That on the evening next after the day of 

it being Saturday night, one Roſe and Charles Knot 
came to the plaintiff's ſhop, and propoſed to ſwap 
ſhoe buckles, and ſent and got a pint of rum; Charles 
ſcrupled whether Roſe's buckles were filver and refu- 
ſed to ſwap, upon which Roſe told him he muſt pa 
his bottle; Charles ſaid he ſhould not, upon whi 
Roſe ſtripped and begun to threaten ; Charles turned 
to go out of the ſhop ; the plaintiff then ſtepped up 
and ſhut the door, Roſe then ſtruck ſaid Charles on 
the head, which knocked him down 2nd he lay ſome 
time for dead; after a while he recovered and got 
up; ſome people came in and Charles went out of 
the ſhop ; the plaintiff then ſhut the door and locked 
it, with Roſe in it; the defendants ſaid Gay, being a 
Juſtice of the peace, and the other a conſtable, hear- 
ing of the affray came up, found the ſhop locked 
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up with Roſe in it; Juſtice Gay demanded of the 
plaintiff to open his ſhop and he refuſed, and ſtruck 
at the juſtice when he attempted to get in, upon 
which ſaid Gay gave parole orders to the conſtable to 
break open the plaintiff's ſhop and to take ſaid Roſe, 
if Roſe could not be taken without. And thereupon 
in obedience to ſaid orders, the conſtable broke open 
ſaid ſhop and took ſaid Roſe, and alſo the plaintiff and 


ſet them at liberty upon their promiſe to appear on 


the next Monday morning. 


The queſtion of law refered to the court upon this 
verdict, was Whether, upon the facts aforeſaid, the 
Juſtice had right by law, to give parole orders to the 
conſtable to break ſaid ſhop and to take ſaid Roſe ; 
for if he had, then both the conſtable and the juſtice 
mult be found not guilty. 


The principles of the law with reſpect to the caſes 
in which an arreſt, by a parole warrant or authority 
may be made, were not much diſputed ; that it might 
be done to prevent a breach of the pgace, which was 
about to take place; alſo where an highhanded of- 
fence had been committed, and an immediate arreſt 
became neceſſary, to prevent an eſcape, and that in 
theſe caſea an arreſt would be juſtified, made by any 
perſon with or without warrant. 'The doubt was— 
Whether the facts in the caſe brought it within the 
law. 


The court gave judgment ; that the law is ſo upon 
the facts found, that the breaking ſaid ſhop and arreſ- 
ting ſaid Roſe and the plaintiff was lawful and right, 
and that the defendants are not guilty. 


- Samuel Chapman, Eſq. and Eleazer Steel, truſ- 
tees of George Caldwell, an inſolvent debtor, 
by ſpecial act of aſſembly ver. John Thomas. 


P LEA in abatement; that ſince the commencement 
er 


of this ſuit, and before any interlocutory judgment 
ein, the ſaid Eleazer Steel, one of the plainti 
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died, and that the authority of the plaintiffs, as truſ- 
tees, is by the act of aſſembly a joint authority, and 
doth not ſurvive to the ſurviving plaintiff—Demurrer. 


Judgment—That the plea is ſufficient. 


Mrs. Lane the widow of Lane, deceaſed, 
verſ. Coply. 


Fifteen years CTION of ejectment for dower. Plea not 
excluſive poſ- guiltyIſſue to the jury; who find the fol- 


ſeſſion by the : : 
ſon, a bar to lowing facts, viz. 


the right of a a 
the father. That thirty years before the date and impetration 


of the plaintiff's writ, Enos Lane, under whom the de- 
fendant claims, and the ſon of ſaid deceaſed, by liberty 
from his father, entered upon ſaid land, which his fa- 
ther then owned, lying in a wilderneſs ſtate, cleared 
and fenced the land, planted an orchard and built a 
a houfe and barn upon it and improved the whole, 
taking all the profits to himſelf, until the death of his 
ſaid father, which happened in A. D. 1770. 


The queſtion of. law referred to the court was— 
Whether the father at the time of his death was di- 
veſted of his right and title to ſaid lands by the ſon's 
entering and poſſeſſing as aforeſaid, for more than 
fifteen years. ; | 


The opinion of the court upon the fats, was— 
That the father was diveſted of his right and title to 
faid land, at the time of his death—and the defendant | 
was found not guilty. l | 


Town of Wethersfield ver/; Stanford. 


backen at law AD en of N for oy nurſing _ 
ies for one oring one Bates, a pauper belonging to 
town againſt a- toyn of Stanford. Mi * 


( 
{ 
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Plea in abatement That by a ſtatute entitled an nother for pro- 
act providing in caſe of ſickneſs, (law book page 225, 8 520 
the county court in the county in which the town * er 
lies, to which ſuch pauper belongs, only, hath juriſ- 
diction of ſuch caſes to grant relief upon application 


made agreeable to ſaid ſtatute.Demurrer. 


Judgment—That the plea in abatement is inſuffi- 
cient. 'The general law makes it the duty of every 
town to provide for and ſupport their own poor, gen- 
erally, and the common law ſupplies the remedy ; 
the ſtatute referred to in the plea, provides a particu- 
lar mode of redreſs in a ſummary way, in certain ca- 
ſes, but doth not take away the common law remedy 
by aCtion. 


Rex verſ. Peas. 


NFORMATION charging ſaid Peas with having A thief may be 
feloniouſly taken and ſtolen a horſe at Rye in the taken up and 
province of New-York, and rode him to Farmington 1 


in the county of Hartford. ſtolen goods. 


To which information a plea in abatement was giv- 
en — That the offence is laid to have been committed 
at Rye in the province of New-York, and that the 
courts in the province of New-York only, have juriſ- 
diction of ſaid cauſe, and not the courts in the colony 


of Connecticut. Judgment that the plea is ſufficient. 


A new information was then exhibited charging 
ſaid offence to have been committed at Farmington, - 
in the county of Hartford—upon which he was con- 
victed and puniſhed. 


Coply verſ. Crane. 


CTION of partition, in which the plaintiff de- 

clares, that ſhe has right to have apparted and Partition is te 
ſet out to her, ſeven acres and three quarters of an a- be demanded 
cre, 7 metes and bounds, it being her juſt propor- certain rights 
tion of a tract of land containing thirty-three acres ; and propor: 
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tions for quan- and that the defendant hath right to have the reſidue 


tity and quali- 
ty. 
"of 


Taking more 
than lawfu! in- 
tereſt upon a 
note, will not 


avoid it, if at 
firſt it was 
fairly made 
without 


corrupt agree- 
ment. 


of ſaid land, &c. Iſſue to the jury, who find a ver- 
dict for the plaintiff—the defendant moves in arreſt 
of judgment, that the plaintiff's declaration is inſuffi- 
cient. 


Becauſe partition may not be demanded of any cer- 
tain located part or number of acres, but of the plain- 
tiff 's right or proportion for quantity and quality, in 
the whole tract; the motion in arreſt was judged ſuf- 
ficient, and no coſt allowed to either party. 


Windham, adjourned Superior Court, Jan. A. D. 
| 1775. 


Hovey ver/. Shumway. 


RROR to reverſe a judgment of the c_ 
E court in an action brought by Hovey again 
Shumway, on a note dated Jan. A. D. 176), for {£30 - 
payable in one year, with the lawful intereſt. 


The defendant plead in bar of the action That at 
the date of the note, on which, &c. it was corruptly 
agreed by and between the plaintiff and defendant, 
that the defendant . ſhould give to the plaintiff a note 
for 3, for the intereſt of ſaid { 30, for one year over 
and above the lawful intereſt ſecured by ſaid thirty 
pound note; and that at the end of one year he ſhould 
give another note for C3: 5 : o for loan and intereſt, 
over and above the lawful intereſt for another year, 
and ſeventeen ſhillings more for the loan and intereſt 
of ſaid thirty pound note for the third year, over and 
above the lawful intereſt, ſecured by ſaid note: And 
in purſuance of ſaid corrupt agreement, the ſeveral 
notes aforeſaid were executed and given, and the note 
on which, &c. and that there is included in and ſe- 
cured by the note on which FL 7 : 2: o by ſaid corrupt 
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agreement, for the loan and intereſt of ſaid thirty 
pound note over and aboye the lawful intereſt. 


Plaintiff replies -that he ought not to be barred 
without that, that at the date of the note on which, 
&c. it was corruptly po between the plaintiff and 
defendant, that the defendant ſhould give a note for 
the ſum of { 3, for the loan and intereſt of ſaid thirty 

und note for one year, over and above the lawful 
intereſt ; and without that, that the defendant in pur- 
ſuance of ſaid corrupt agreement, did execute and 
give ſaid {3 note for the loan and intereſt of ſaid 
thirty pound note, for one year, over and above the 
lawful intereſt ; and that there is included in and ſe- 
cured by the note on which, &c. 47 :2:0 or any 
ſum over and above the lawful intereſt, at fx per cent. 
per annum. | 


To this reply the defendant demurred, and judg- 
ment of the county court was—That the reply was 
inſufficient, and for the defendant to recover his colt. 


Error aſſigned is—That the county court ought to 
have adjudged ſaid reply to have been ſufficient. 


This judgment was reverſed in the ſuperior court, 
For by the traverſe, the corrupt agreement to give 2 
note for & 3, and the giving of ſuch n6te for loan and 
intereſt of the note on which, &c. at the date of it, 
over and above the lawful intereſt, for one year is de- 
nied, and by the demurrer is laid out of the caſe. 


And the defendant's giving a note for G3: 5:0 
after one year, and paying ſeventeen ſhillings after 
two years, for more than lawful intereſt, cannot vi- 
tiate or avoid the note on which, &c. which appears 
to have been fairly taken, without any corrupt agree- 
ment, or unlawful intereſt ſecured at the time af ta- 
king it. 5 Vol. Bacon, Title Uſury. 
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Widow Andrus ver, John & Zebulon Andrus, 


they ſhould pay to the plaintiff 40/ on the 25th 


A CTION on bond for Lo. Conditioned that 
dging that they had not paid 


of April annually ; alle 
her ſaid ſums, &c. 


Plea in bar That ſaid Zebulon paid to the plain. 
tiff 20/ on the 25th of April annually, in each year, 
for three years ſucceſſively, from the date of ſaid 
bond; and that the plaintiff thereupon executed to 
the ſaid Zebulon her receipts, for each payment there- 
in, acknowledging, that ſhe had received of ſaid Zeb- 


ulon 20/ in each year, in full of his part to pay. 


The plaintiff demurrs—And judgment that the 
plea is inſufficient—the receipts ſhew, that ſaid Zebu- 
lon had paid his equitable part for thoſe years as it 
reſpected him, but can be no bar to her as to what 


is ſtill behind and unpaid. 

Eleazer Fitch, Eſq. ſheriff verſ Edmund Badger. 
; CTION on bond. Conditioned that one Sam- 

I 


uel Cobb, who was impriſoned on an execution 
n favor of Perkins, &c. ſhould abide a true and faith- 
ful priſoner ; alledging that he had made his eſcape, 
&c. i e 


Plea in bar That ſaid Cobb, preferred his petition 
to the general aſſembly, praying for an act of inſol- 
vency to be paſſed in his favor, and that in the mean 
time he ſhould be liberated from his impriſonment on 
ſaid execution; Cobb cited his creditors and amongſt 
the reſt ſaid Perkins, &c. which petition, the aſſem - 
bly continued, and appointed a committee upon it, and 
paſſed a reſolve, that ſaid Cobb be liberated from his 
impriſonment, on ſaid execution, in the mean time; 
upon which he went out of priſon; that his petition 
was finally negatived, and ſaid Cobb went off, and 
never after returned ; alledging, that this is the ſame 
eſcaping complained of in the plaintiff's declaration. 


* 
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The plaintiff replied that ſaid Bad wy in- 
Jemnified by ſaid Cobb, againſt faid bond. 


The defendant demurred—And judgment that the 

reply of the plaintiff is inſullcient, for Cobb was ſet 

= rty by the reſolve of afſembly, and ot defend- 
ant could not help it. 


— . — — 


Windham County, March Term, A. D. 1775. ? 
Venner ver/. Underwood. 
CTION of ejectment for a tract of land. Plea The plaintiff's 


in abatement That after this action was ap- — 
pealed into the ſuperior court, and depending there, erer wag 
the plaintiff entered into poſſeſſion of the demanded _ pending 
premiſes and put the defendant out of poſſeſſion, and ; — — 
the plaintiff ſtill continues in poſſeſſion, and holds the not abate it. 


defendant out. 


This plea was demurred to—and judgment that the 
plea in abatement is infufficient—For the original 
wrong and diſſeizen, and the . 
be redrefſed. | 


Litchfield County, Aug. Term, A. D. 1775. 
Mott ver. Hurd, 
CTION of aſſumpſit, declaring—That in April, 4 promiſe to 


A.D. 1772, the defendant fold to the plain- 33 
tiff 68 acres of land for {200 3 that at the time of of land ſhall fall 


ſhort of th 
ſaid bargain and fale it 1 agreed by the * . iy in * 
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deed, not with- and defendant, that if ſaid tract of land exceeded 68 


in the 2 acres, the plaintiff would pay in proportion for the 


againſt frau 


and perjuries. Exceſs, and if it fell ſhort of that quantity, the defen- 


* 


dant would deduct in the ſame proportion from ſaid 
ſum of £200 ; that in conſideration of the agreement 
aforeſaid, the defendant aſſumed and promiſed to de- 
duct from ſaid ſum of £200 in proportion to what it 
ſhould fall ſhort ; that thereupan the defendant gave 
a deed of ſaid land to the plaintiff and the plaintiff 
executed his note to the defendant for {200 3 and 
that ſaid tract of land falls ſhort 16 acres of 68 acres, 
whereby the defendant became liable to pay for ſaid 
deficiency by deducting it from ſaid { 200, which he 
refuſes to do, &c. The defendant plead in bar, the 
ſtatute againſt frauds and perjuries, and that ſaid 
promiſe was not reduced to writing, &c. Demurrer. 


J udgment—That the plea is inſufficient. 


The caſe of Gillet vs. Burr, determined at the ad- 
journed ſuperior court, at Hartford, Dec. A. D. 1773 
was cited, which was an action of afſumpſit, declar- 
ing, that in conſideration the plaintiff would give the 
defendant a deed of a certain tract of land, and call it 


50 acres, more or leſs, and take his note for the ſame 


at 55/ per acre, and would alſo agree, that if ſaid land 
upon being meaſured ſhould fall ſhort of that quanti- 
ty; the plaintiff would diſcount it upon ſaid note at the 
ſame rate per acre ; the defendant agreed and prom- 
iſed to pay the plaintiff in the ſame proportion for 
whatever ſaid land ſhould exceed fifty acres ; that ac- 
cordingly the plaintiff gave a deed of ſaid land to the 
defendant and took his note as aforeſaid ; and that 
ſaid land upon an accurate menſuration was found to 
exceed 50 acres, 17 acres and a half, amounting to 
48-2-0, which the defendant has never paid although 
e has been notified thereof and the ſame been often 
requeſted, &c. | 


Plea—Non aſſumpſit. Iſſue to the jury and ver- 
dict for the plaintiff to recover. | 5 
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In this caſe there was no written note or memoran- 
dum of the agreement and promiſe. A motion in 
arreſt was made, iſt, That the parole agreement was 
abſorbed by the giving of the deed; 2d, No time is 
ſet or perſon appointed, when, and by whom ſaid land 

| ſhould be meaſured ; 3d, That a ſpecial notice and 
requeſt was neceſſary to entitle the plaintiff to an ac- 
tion, which is not laid in the declaration to have been 
given or made. | 


The court determined the motion to be inſufficient 
and the plaintiff had judgment. 


Stuart verſ; Pierce. 


WRIT of error, to reverſe the proceedings and it of error 
judgment of two juſtices, on a complaint upon lies againſt the 
e ſtatute for a forcible entry and detainer. Plea in judgment of 

abatement, that no writ of error lies in ſuch caſe. uu 


a complaint for 
a forcible en- 


Judgment—That the plea is inſufficient. try, &c. 


e 


— .. ——— 


Nero -· Haven County, Dec. adjourned Term, A. D. 
1775. 


Kiſham, &c. executors of Hazard, deceaſed, 
der. George Nichols. 


defendant plead full payment to ſaid deceaſed of 9 


the ſaid judgment before the date and impetration of isfaction can- 


the plaintiff*s writ, and offered in evidence, a deed of _— 2 


land to ſaid deceaſed and an agreement on his part to ꝗefendant may 
accept it in ſatisfaction of ſaid judgment; which evi- have liberty to 


dence was objected to under this iſſue, and by the alter hi pics | 
court was not admitted. Upon which the defendant — 2595 


moved for liberty to alter his plea and to plead the to the jury. 


SN FACTAS on a judgment :—To which the Vader the plea 


| 
| 
| 
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accord and ſatisfaction by ſaid lands; which the court 


allowed. The conſequence was, that the trial could 
not proceedat that time, and the cauſe was continued. 


— — 
| # | 
Windham County, adjourned Term, A. D. 177 5. 


Avery ver. Woodruff, 


ee ae, -= CTION of trover. The depoſition of a woman 
had a child fick who lived within twenty miles of the court, 
that ſhe could that had a child of a month old, . dangerouſly ſick ſo 


2 — ' that the mother could not leave it to attend court, was 


taken, and objected againſt as not coming within the 


HM ſtatute; but by the court, was admitted upon the 


ground that it came within the reaſon of the ſtatute. 


Rex ver/. Barber. 


Wherea priſ- INFORMATION for counterfeiting, &c. One 
_ White, who had teſtified before the juſtice and 
away; "014-2. before the grand-jury againſt Barber, and minutes ta- 
of what he had ken of his teſtimony, was ſent away by one Bullock, 
A before a friend of Barber's, and by his inſtigation; ſo that 
- args ad- he could not be had to teſtify before the petit-jury. 

The court admitted witneſſes to relate what White 

had before teſtified. | 


— — — —— ͤ K7＋2.·ù 
Hariford adjourned Superior Court, Dec: A. D. 
, 1775: 
Joſtah Hall ver, Dwight, &c. 


CTION for a malicious proſecution for à riot, 
brought againſt the plaintiff with a number of 


Where a wit- 
neſs is intereſt- | 


* 


* 
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others, of which he and the other perſons were ac- ed in the queſ- 


uited, upon trial on the plea of not guilty to the ju- 00 _ 2x 
2 The plaintiff offered thoſe 2 who wad eee 
proſecuted with him and acquitted, as witneſſes, but 
they were objeCted to, and by the court not admitted, 
becauſe they were intereſted in the queſtion of fact on 


trial. | 
Holmes ver/. Kennedy. 
In an action of 


. CTION of ejectment for a farm which the <j<&ment to 
recover poſleſ- 
pa 


plaintiff had mortgaged to Mr. Apthorp; he gon, by a leſſor 


id the intereſt of the debt to Apthorp, and took a from the leſſee, 

parole leaſe from him of ſaid farm far a term: Holmes be is eſtopped 

leaſed the farm te the defendant for a number of g fach no 

| rs ; at the expiration of the term the defendant right. 
refuſed to reſign up the premiſes ; and on trial upon 

the general iſſue to the jury, the defendant inſiſted, 

that the plaintiff had no title to the land ; but that 

the title was in Apthorp; the mortgage deed having 

become abſolute at law. | W 


To which it was replied— That the plaintiff was 
rightfully and lawfully in the poſſeſſion ; that the de- 
fendant received from the plaintiff the poſſeſſion ; al- 
ſo a leaſe of the farm under which he held and en- 
joyed ; he is therefore eſtopped to object againſt the 
plaintiff's right to recover againſt him.—And verdict 
and judgment was for the plaintiff to recover. 


— —— — — — 
Hartford, adjourned Superior Court, Dec. A. D. 
1777. 
Oliver Clark verſ. William Brown and Wife. 
RROR to reverſe a judgment of the county 


E court, in an action of aſſumpſit, brought by ſaid 
wa and Wife againſt Clark; declaring, that in 


toſay the plain= 
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conſideration of a deed executed by the wife, when a 
feme ſole, of a certain piece of land, deſcribed, the ſaid 
Clark aſſumed and promiſed to pay to her the ſum of 
£14 lawful money in a reaſonable time; which he 
has never performed. 


To this declaration the defeadant demurred—And 
judgment of the county court, that the declaration is 
ſufficient; and for the plaintiffs to recover. 


| Errors aſſigned are — iſt. That there is no direct 
. averment that ſaid deed was ever delivered“ 2d. That 
ſaid promiſe is by parole, and within the ſtatute made 

to prevent frauds and perjuries. | 


Judgment of the ſuperiorcourt—That there is noth- 
ing erroneous in the judgment complained of. For 
firſt, the defendant cannot take advantage of the ſtat- 
ute upon a general demurrer, for the plaintiff may 
have a written note or memorandum of the promiſe, 
which he might produce in evidence. 2d. This ac- 
tion is not brought on the parole agreement only, but 
upon an agreement executed on one part; and fo 1s 
not within the ſtatute. Gilbert court of Chancery 
231. 1 Bacon ab. 74, and 75. 2 Str. 783. 1 Blac, 


Reports 600. 5 

| | 

Bulkley ver. Bulkley &c. | 

2 1 4 CTION of ejectment for a mill and dam, &c. 

of a will during at Dividend. Plea not guilty. Iſſue to the jury. 
their natural 


Eves, and to the The caſe was—In A. D. 1749, Bulkley the fa- 
| — ther of the plaintiff, and grand- father of the defend- 
them in fee; ants, owned the eſtate, and by his laſt will ſince pro- 
on the death of ved and approved, deviſed all his lands to his three 
2 3 ſons, Jonathan, Gerſhom and Peter in fee-ſimple; 
5 — 2 to be equally divided between them; and that his 
three are dead. ſaid three ſons ſhould have the improvement of ſaid 

mill, &c. in equal proportions, during their natural 


lives 3 and upon the deceaſe of his ſaid three ſons, 
| : 


% 
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faid mill, &c. ſhould paſs to the male heirs of either 
of his ſaid three ſons, that ſhould be the longeſt liver 
in the world : 'The three ſons made partition of all 
the lands, except three acres, on which the mill ſtood z 
they rebuilt the mill and kept it in repair and paid an 
annuity of £5 to their mother. After the deceaſe of 
Jonathan and Peter, their ſons, who are the defend- 
ants, contributed to the repairs and ſhared the profits 
of ſaid mill with their uncle, the plaintiff, and they 
had built a new mill by the fide of the old one. 


Two points were made upon the conſtruction of 
this will: 1ſt, Whether upon the death of Jonathan 
and Peter, their intereſt in ſaid mill veſted in the plain- 
tiff, being the ſurvivor, or deſcended to their heirs un- 
til all three of the brothers, ſhould be dead? 2d. 
Whether, as the deviſe of all the lands, on which the 
mill ſtood, was to all three of the ſons in fee, it did nos 
paſs the whole intereſt in the mills, with the uſe of 
them, to ſaid three ſons; notwithſtanding the partic- 
on bequeſt of the uſe to the male heirs of the long- 
elt liver. | | 


The court and jury were clear for the defendants 
upon the firſt point, and it was not neceſſary then to 
determine the ſecond. Verdict and judgment paſled 

'for the defendants. | 


— ͤ — 


Neu- Londem County, March Term, A. D. 1780. 
Manwaring verſc. Tabor. | 


CTION of ejectment for a farm of land. The 
plea is not guilty. Iſſue to the jury. 


The caſe was—Richard Manwaring, father of the 
laintiff, in A. D. 1739 gave the demanded premiſes, 
deed, to his ſons, in manner following, viz. to his 


A deviſeto a, 
man and the 
heirs male of 
his body law - 
fully begotten 
is au eſtate tail 


* 
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ſon Aſa and the heir male of his body, lawfully begot- 
ten, and ſo on in like manner unto the 5th ra- 
tion; and in failure of ſuch heir male of his fon Aſa, 
to his ſon Richard and to his heir male of his body, 
Kc. unto the 5th generation; and in failure of ſuch 
heir male of his ſon Richard, to his fon H and 
his heir male in like manner; and in failure of ſuch 
heir male of his ſon Henry, to his ſon Chriſtopher 
and his heir male of his body, lawfully begotten, in 
like manner. Richard and Henry died in the lifetime 
of Aſa, without iſſue male; Aſa, after the death of 
his father, entered and fold the eſtate to Daniels and 
Tinker, and they ſold and conveyed it to the defend- 
ant, Finally, Aſa died without heir male of his body, 
&c. or ever having had any; now Chriſtopher claims 
the eſtate by force of ſaid deed, and this action is 
brought to recover it. | Fe 


And verdict and judgment was for the plaintiff, 
upon the ground that as Aſa never had any heir male 
of his body, he had only his life in the eſtate, and no 
greater eſtate paſſed by his deed. 


————— ——— 


Litchfield County; Auguft Term, A. D. 178 1. 
A Miſs Goodwin ver. Harriſon. 


bathe CTION of the caſe, for giving her a doſe in 
giving her a ſome toddy, to jntoxicate and inflame her paſ- 
| doſe, the moth- ſions. On trial upon the plea of not guilty to the ju- 
relate har che Tys the plaintiff's mother was offered as a witneſs to 
plaintiff told teſtify what the daughter's complaints were when ſhe 
the next morn- firſt ſaw her the next morning, after the affair hap- 
ing. pened, and what ſhe ſaid about it; this was objected 
to, as being hearſay from the plaintiff, and therefore 

not admiſhble ; but by the court, the mother was al- 

lowed to relate what the plaintiff told her the next 


morning when the firſt ſaw her—as being an excep- 
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tion from the general rule, founded the neceſſi- 
ty of the caſe. | Fe 


—  ____—— 


Hartford, Superior Court, March Term, A. D\ 
1783. 


Ray ver/. Buſh. 


A CTION of ejectment, for a tract of land lying 
A. in Chatham. Plea not guilty. Iſſue to the jury. 


The caſe was—On the'2d of May, A. D. 1763, 
the plaintiff took a deed of ſaid land, of that date, from 
John Gill who was the owner, and carried it to the 
town regiſter to be entered upon, received for record, 
but with orders not to be recorded until further or- 
ders; the regiſter received it and entered upon it, 
« John Ray's mortgage deed from John Gill, June 


« 7th, A. D. 1762 received for record, William 


«© Rockwell,” and put it away in a private box, where 
he kept ſuch deeds : In Oct. A. D. 1763 the defend- 
ant was applied to by Gill to be ſurety for him, and 
for his indemnity, profered him a deed of ſaid land, 
and the defendant before he complied, went to the 
regiſter and ſearched the records, found no deed to 
any perſon, nor was informed of any being lodged 
there, and being wholly ignorant of ſaid Ray's deed, 
he became ſurety for Gill, and for his indemnity took 
a deed of ſaid land from Gill, dated in Oct. A. D. 
- 1763, and carried it to the regiſter and had it duly 
recorded. Gill finally failed, and Buſh was obliged 
to pay the debt for which he was ſurety. In June, 
A. D. 1764, the plaintiff gave orders to have ſaid 
deed recorded ; and it was then and not before re- 
corded at length. | 


The defendant offered parole evidence to prove 
+ 6. 1, Rs M * 


Whenthegran- 
tee prevents 
his deed from 
being recorded 
at length, the 
record ſhall 
not relate back 
to the time af 
its being re- 
ceived for re- 
cord to the 
prejudice of 
others. 


* 
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that the plaintiff had been guilty of a fraud, in order- 
ing the deed not to be recorded at the time he left it 
to be entered upon as aforeſaid ; alſo to ſhow how 
ſaid deed had been kept, and when it was recorded at 
length. This was objected to, becauſe it would con- 


| tradict the record. 


| Lands purcha- 
ſed after mak- 


| Windham, Superior Court, March Term, A. D. 


By the court The evidence is admiſſible. 


The defendant then offered the depoſition of Titus 
Hoſmer, Eſq. who was deceaſed, given upon a peti- 
tion to the general aſſembly, between the ſame par- 
ties, and relative to the ſame point now in diſpute— 
which was objected againſt, on the ground that it 
was taken before this action was commenced, and on 
a petition in chancery. | 


By the court the depoſition was admitted; and 
upon the evidence the aforeſaid ſtate of fats was 
proved. And verdiCt and judgment was for the de- 
fendant, upon the ground, that although the ſtatute 
ſays, that a deed, when recorded at length, the record 
ſhall bear the fame date as the entry made upon it 
when it was received for record; yet where a gran- 
tee will himſelf, by orders or otherways, prevent the 


' deed's being recorded at length, the relation between 
the entry and the recording at length, is deſtroyed, 


as to all perſons defrauded thereby, and the record 
bears date at the time when the deed is recorded at 
length. 


——— . —— 


1783. 
Luce verſ. Dimock. 


* 
2 of ejectment for a tract of land. The 
. A. defendant plead in bar, that one Jonathan Luce 
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made and publiſhed his will, at a certain time, which ing a will 
has ſince been proved and approved; by which he * my * 
ve all his eſtate, both real and perſonal, to his wife 3 
—.— z that the demanded premiſes was a part of 

his real eſtate at the time of his deceaſe, and by force 

of ſaid will veſted -in the ſaid Jemima, from whom 


the defendant derives a title to himſelf in his plea. 


The plaintiff replies, and admits that the demanded 
premiſes belonged to ſaid Jonathan, at the time of his 
deceaſe; yet he ſays, that the land demanded was 
ara" a by ſaid Jonathan ſubſequent to his making 
aid will. 


The defendant rejoins, and admits that ſaid land 
' was purchaſed ſubſequent to the making of ſaid will; 
yet he ſays, that after ſaid purchaſe the ſaid Jona- 
than-repeatedly recogniſed his ſaid will, and re-pub- 
liſhed the ſame, by declaring, that he had made his 
will, which was lodged at Eſq. Gray's z and that he 
had thereby given to his wife, all his eſtate, both real 
and perſonal. 


The plaintiff traverſes the defendant's rejoinder as 
to the re- publication of the will; upon which iſſue 
was joined to the jury; and the jury find the facts 
put in iſſue, as alledged in the rejoinder of the defen- * 
dant, and find for him his coſt; and judgment was 


given accordingly. 


| New-London County, Sept. Term, A. D. 1583. 
; Kelſy verſ. Wright and Wife. | 


A CTION of treſpaſs, aſſault and battery, com- A conſtable 2 


mitted by the wife. Plea not guilty. Iſſue choſen and 
to the ju 
ſpecial verdict, viz. 


ry. The jury find the following facts in a ge and ain 
| re-choſen be 


| 
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next year has That in Dec. A. D. 1781, the plaintiff was duly 

— 4 to offici- choſen a conſtable by the town of Killingſworth and 
was ſworn into office ; That in Dec. A. D. 1782, he 
was again duly choſen a conſtable by ſaid town: 
That on the 15thday of Jan. A. D. 1783, he received 
awarrant, directed to 2 ſheriff, his deputy, or to eĩther 
of the conſtables of ſaid Killingſworth, commanding 
them to arreſt the body of ſaid Wright, and him have 
before | a juſtice of the peace, to anſwer 
to a complaint exhibited againſt him, for going over 
to Long-Ifland and having illicit intercouſe and com- 
merce with the enemies of this and the United States: 
That the plaintiff repaired to the dwelling-houſe ef 
ſaid Wright, and after making known his buſineſs 
and demanding admittance, and being refuſed by the 
wife, he broke the door and entered the houſe, the 
huſband, ſaid Wright, not being there, and the wife 
committed the facts alledged in the declaration; 
and that the plaintiff was afterwards, in ſaid month of 
Jan. ſworn as conſtablefor A. D. 1783. 


The point about which the jury doubted and re- 
ferred to the court, was—Whether the plaintiff was 
then lawful conſtable and had right to break the wor 
of faid houſe ? 


And by the court The law is ſp upon the facts 
aforeſaid, that the plaintiff was lawful conſtable and 
had right to break open the door and enter ſaid houſe; 
and judgment was for the plaintiff to recover; for 
although ſaid Wright was not in the houſe, the plain- 

tiff had good reaſon to ſuppoſe he was. A conſtable. 
being an annual officer, and the plaintiff being dul 
choſen and ſworn conſtable in Dec. A. D. 1781, an 
re- choſen again in Dec. A. D.'r782, he continued a 
lawful.conſtable, although he was not ſworn agaig 
until afterwards. I. Strange 625, Foot vs. Prows. 


This judgrneat was afrmed in the Sapreme Court 
of Errors. 
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| Hartford County adjourned Superior Court, Nov. 
| Term, A. D. 1783. lr pul 


RIT of error, to reverſe a judgment of the The plaintiff 
; county court in action brought by Deming MF ee 
vs. AnneMarſh, upon a note dated the 8th of Oct. A. his action at 
D. 1777, for {42-10-43 lawful money, payable in one the ſame court. 
year with intereſt, on which was endorſed, July 6th 
A. D. 1778, £{40-16-0 lawful money; and by the 
eadings it appeared to have been paid in continental 
ills. The county court ſcaled the endorſement and 
gave judgment for the remainder of the note. This 
was aligned for error, and the judgment was reverſ- 
ed ; becauſe the endorſement ought to have been ap- 
plied nominally. Deming omitted to enter his orig- 
inal action upon the reverſal, until the term was en- 
ded ; and at the next ſuperior court moved for liberty 
to enter it, and being objected to; the court deter- 
mined that it was too late, and ought to have been 
entered at the ſame court the reverſal was. | 


Brown ver/. Talcott. Pt: 
/CTION on book for 204 continental dollars, A ſum paid on 


paid to the defendant, who was fon of Col. Sam- account of a 
uel Talcott, and his clerk, on account of a note which 2 8 
the plaintiff owed to ſaid Col. Talcott; and which poop ta Fins 
had'not been applied on the note; the plaintiff was an acti pn of 
admitted to his oath upon his book and recovered the book debt. 
ſum demanded. $7 Pres 


| 


Windham, adjourned Superior Court, Dec. A. D. 
wage Fug F 
County Treaſurer ven Biſſel. 


= 
£ 


4 Te INT p | | 
CUCIRE FACTAS on a bond for proſecution, given In a bond for 
g by ſaid Biſſel upon praying out a writ, in which P*oſccutionthe 


- 
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impriſonment 
of the principal 
will not exon- 


erate the bail. 


A plaintiff may 
amend his writ 
by ſtriking out 
one of the 


plaintiſfs. 


A new trial 
cannot be 
granted in a 
quitam action 
as to the civil 
part only with- 
out other. 
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one Robbin a negro man was plaintiff ; ſetting forth 
in the ſcire facias, the judgment and execution recov- 
ered againſt ſaid Robbin for coſt ; and alſo a com- 
mitment of ſaid Robbin. to gaol on ſaid execution, 
and that he had taken the poor priſoner's oath, and 
gone out. 


To this declaration a demurrer was given, and the 


judgment of the court was—That the declaration is 
ſufficient, for the bond given for proſecution at the 
praying out of a writ, is to ſecure to the defendant 


his coſt, and nothing but actual payment of the coſt 


will exonerate the bondſman. 


Nathan and Amos Arnold ver/. Sergeant. 


A CTION for ſetting a fire in his own land, and 
- ſuffering it to run into the plaintiffs and burn up 
their fences, timber, &c. 


The defendant plead in abatement—That Amos 
Arnold one of the plaintiffs was an alien enemy, &c. 
which plea was judged ſufficient. Upon which Na- 
than Arnold, the other plaintiff paid the. coſt, and 


moved to amend his writ by ſtriking out the name of 


Amos Arnold ; which was allowed by the court. 


Hannaball zer/: Spalding. 


RIiT of error to reverſe a judgment of the 

county court, in a quitam proſecution, bro't 
by ſaid Spalding againſt ſaid Hannaball before a juſ- 
tice, for ſtealing a handkerchief of the value of 575 
and of which ſaid Hannaball was convicted before 
the juſtice ; and appealed to the county court; and 
before the county court he was acquitted. Spalding 


afterwards brought a petition for a new trial; on the 


ground of having diſcovered new evidence; upon 


which the county court granted a new trial in ſaid 


cauſe as to the civil part only; and upon the new trial 
Hannaball was found guilty, and the handkerchief 
Judged to be of the value of 5/3, and the court gave 


f* 


2 
Ps 


+ 
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for the plaintiff to recover 15/lawful money 
the three fold damages, and his coſt taxed at C9. 


Errors aſſigned are—1ſt. That ſaid county court 
ought not to have granted a new trial ; it being a 
criminal proſecution. 2d. That no new trial could 
be granted as to one part of the ſuit without the 
other. And, 3d. That ſaid county court erred in 
rendering the final judgment in ſaid cauſe. Plea 
nothing erroneous. | 


Judgment manifeſt error. Upon the ground that a 
new trial is not to be granted, in a criminal cauſe, to 
a proſecutor, unleſs the acquittal was procured by 
ſome fraud or malpractice. That a new trial cannot 
be granted as to one half of a proſecution, and not 
the other. 8 


Badcock verſ. Steadman. 


county court, in an action brought by Stead- 
man againſt Badcock upon a note. | 


To which Badcock plead in bar—That he and the 
plaintiff were traders in company, and upon a ſettle- 
ment, it- was agreed between them, that he ſhould 
take all their company accounts and credits to himſelf, 
and collect them for his own uſe ; and that he ſhould 
give ſaid Steadman therefor, the note on which, &c. 
and that the note on which, &c. was executed and 
delivered to ſaid Steadman upon this expreſs agree- 
ment and condition, viz. that the plaintiff ſhould de- 
liver to the defendant all the company papers and ac- 
counts, and that ſaid note ſhould not be of force, nor 
be operative as his note, until he ſhould have time ſuf- 


ficient to collect ſaid debts in order to pay it; and 


avers that he has not had ſufficient time to collect 
faid accounts and debts, &c. | 


To this plea in bar, the plaintiff demurred; and 
judgment was—That the plea is inſufficient ; and the. 


| | C 
RIT of error to reverſe a judgment of the A note cannot | 


be an eſcrow 
delivered di 
realy to the 

promiſſee. 


1 
: 
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judgment of the county court was affirmed upon the 


writ of error. For a parole condition cannot be ſet 
up to control a written ſecurity executed and deliv- 


ered to the party himſelf. 
Allin ver/. Hiſcock. 
Ow nulteil re- RIT of error, to reverſe a judgment of a juſ- 
cord, pled— tice 
the court or- x ; 


dered the orig- 
inal record of The defendant plead That there was RO ſuch re- 


8 oo cord as ſet forth in the writ of error—the plaintiff re- 
for infpection. plied that there was; and prayed the inſpection of 
the record—the plaintiff then neee. a certified 

copy from the juſtice in proof of the record; and the 

defendant produced alſo a certified copy from the 

ſame juſtice, which was different; upon which the 

court ſent to the juſtice to bring his original record, 

in order for inſpection; upon which it appeared there 

was no ſuch record as ſet forth in the writ of error, 

uy judgment was accordingly, and that the writ a- 


Fitch, Judge of Probate verſ. John Lothrop, &c. 


in an dien on & CTION upon the adminiſtration bond, given for 
2 — ſaid John. In the declaration the penal part 
politivelyaver- averment ; that the defendants had never paid faid 


penalty, nor performed the condition of ſaid bond. 


To this declaration the defendants demur—And 
the following exceptions were taken; 1ſt. That a 
bondſman is not liable; unleſs the adminiſtrator has 
committed a devaflavit, and in ſome point been de- 
ficient in his duty ; and that this ought to appear from 
the declaration. ad. The averment is that the de- 

| Sendants have never performed the conditions of ſaid 
bond ; which is a negative pregnant, for the admin- 
iſtrator may haye performed the conditions ; although 
the defendants have not. Judgment that the decla- 
ration 1s inſufficient. * 0 
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Windham County, March Term, A. D. 1784. 


- 


Oſgood ver/. Lemuel Groſvenor. 
CTION on book for a pair of oxen. Plea owe The public and 
nothing. Iſſue to the court. miſfary 8 


The caſe was The defendant was a deputy com- fn * 6 
miſſary of purchaſes; and as ſuch, applied to the indebted for 
plaintiff and bought theſe oxen ; and ſent them on to roviſion bo't 
the army. | bo him, 


The queſtion was—Whether the defendant or the 
public, whoſe agent he was, is indebted for theſe ox- 
en ? By the court, the defendant owes the plaintiff 
nothing by book, for the defendant acted as ſervant 
to the public in the purchaſe of ſaid oxen, and was 
known to the plaintiff to be ſuch when the credit was 
given. | a 


— 
Neu Londa County, March Term, A. 5. 1784. 
Hillyard ver. Seamons. 


ETITION for a new trial. In this caſe it wits la a petition fot 
determined by the court That the new evi- 3 
dence, muſt be particularly ſet forth, and the names be named. 
of the witneſſes 3 or they may not be admitted, ex- 
cept it be, to the ſame point, to which others named, 


——— 
New-Haven County, Auguſt Term, A. D. 1784. 
Levi Ives ver/. Gilbert, executor to Dorman. 
 CTIONof aſſumpſit, upon a parole promiſe made A promiſe to 
by fad Dorman in tis f ume, te pay the [27 ln de 
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years,not with- plaintiff for boarding his ſon” two years; while he 
in che fatute ſhould live with the plaintiff, as an apprentice, to 

learn the practice of phyſic; and avers that he board- 
| ed ſaid ſon two years as aforeſaid, and that he had 


9 


never been paid, &c. 


The defendant plead in bar The ſtatute againſt 
frauds and 32 and averred, that ſaid promiſe 
was not to be performed within one year from the 
making of it; and that there was no note or memo- 
randum made of ſaid promiſe in writing 


The plaintiff demurred to the plea in bar—And the 
judgment of the court was, that the plea in bar is in- 
ſufficient : For the conſideration had continuance to 
the end of the two years; and it is a contract execu- 
ted on the part of the plaintiff, and ſo not within the 


ſtatute. 
— —— _J_ 
Hartford County, Sept. Term, A. D. 1784. 
State ver/. Hurlbut. 
Where on 2 T NFORMATION for counterfeiting money; trial 
1 to the jury, and the defendant was out upon 


fſendant is out bail: The jury returned into court with their verdict, 
upon — the and the defendant being called did not appear: The 
conn vdo = queſtion was, whether the court would receive the 


receivethe ver- , : 
dict, unleſs he verdict. By the court, the defendant muſt appear, or 


appear. there will be no propriety in receiving the verdict. 
 _  . New-London County, Sept. Term, A. D. 1784. 
| 2 x: Huntington verſ. Lothrop, deputy ſheriff, 
A theri may + RIT of error to reverſe a judgment of the 


* | county court, in an action brought by ſaid 


: % 
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Huntington againſt ſaid Lothrop; declaring that he his county, and 

recovered a judgment and execution before the coun- CR 

court in the county of Windham againſt for which granted 
- lawful money, that he delivered ſaid execution the execution. 

to the defendant, who then was a lawful deputy of 

the ſheriff of Windham county, to levy and collect; 

as by the defendants receipt ready to be ſhewn in 

court appears, &c. and averred that the defendant 


had not levied and collected ſaid execution, &c. 


The defendant plead in abatement—That ſaid exe- 
cution was granted on a judgment of the county court 
in the county of Windham; and that he is liable to 
be ſued only before the county court in the county 
of Windham ; and that the county court in the coun- 
ty of New-London hath not juriſdiction of 1 ac- 
tion. 5 8 


A demurrer was given to the plea And by the 
county court the plea was judged to be ſufficient. And 
upon the writ of error the judgment was reverſed by 
the ſuperior court, upon the ground that this is an 
action at common law, and not upon the ſtatute, 


Carey verſ. Prentice. 
An of indebitatus aſſumpſit for money had AQion of inde- 
. "op > itatus aſſump- 
and received for the plaintiff*s uſe. Plea non {54 lies for mon- 
aſſumpſit. Iſſue to the jury. ey paid upon 


5 N an illegal con- 
The caſe was—In December A. D. 1780 the de- 2 
fendant was commandant of the Fort at New- Lon - 6 
don; and the plaintiff was going out with his veſſel, 
loaded with' oats ; having the governor's permit to 
tranſport them to Newport, but had not given bond . 
agreeable to the ſtatute 3 the defendant ſeized the 
veſſel and cargo; upon which the plaintiff gave the 
defendant £ 145, to let him paſs ; which the defend- 
ant received and permitted the plaintiff to paſs with= _ __ 
out giving bonds. Verdict and judgment was, for * 
the plaintiff to recover, being money paid upon an ib, 
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legal conſideration, aud which the defendant had ne 
right to hold or retain. 


Hartſhorn ver/. Halſey. 


In an action by RIT of error, to reverſe a judgment of the 
an officer a- county court in an action, brought by Hartſ- 
#1017 DEED horn againſt Halſey ; declaring that at a certain time, 
erty taken = he had a certain execution as an officer, to levy and 
execution, it collect; that he levied it upon a horſe, the property 
OR Oy of the debtor, and poſted it as the law drecks; that 
ral judgment is upon the requeſt of the defendant, he delivered ſaid 
| uniatiztied. horſe to him to keep, in conſideration whereof, the 
; defendant agreed and promiſed to re- deliver ſaid 

horſe to the plaintiff on the day of &c. as by 
the defendant's receipt ready to be produced in court 
appears; and that the defendant diſregarding his 


promiſe, hath never re-delivered ſaid horſe, &c. 


To this declaration the defendant demurred ; be- 
cauſe there is no averment, that ſaid judgment and 
execution remain in force, ere and unpaid, 
The county court judged ſaid declaration to be inſuf- 
ficient 3 which judgment was reverſed by the ſuperior 
court upon the writ of error; — thoſe aver - 
ments are unneceſſary in the declaration, in an action 
brought by an officer againſt the receiver of property 
taken by execution. 45. 


New-Hauen County adjourned Superior Court, 4. 


| | Jack Arabas verſ. Thomas Irers. 
A perſon ille- | 


gally impriſon- Ti caſe was Jack was a ſlave to Ivers, and en- 


prot a 3 liſted into the continental army with his maſ- 


habeas corpus. ters conſent—ſeryed during the war,and was diſchar- 
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ged- Ivers claimed him as his ſervant ; Jack fled 
om him to the eaſtward, Ivers purſued him, and 
took him and brought him to New-Haven on his re- 
turn to New-York, where he belonged, and for ſafe- 
keeping while he ſtayed at New-Haven, he got the 
gaoler to commit Jack to priſon ; and upon Jack's 


application to the court, complaining of his being 


unlawfully and unjuſtly holden in priſon, the court 
iſſued a habeas corpus, to bring Jack before the court; 
alſo ordering the gaoler to certify wherefore he held 
Jack in priſon ; which being done, Ivers was cited be- 
fore the court; and upon a ſummary hearing, Jack 
was diſcharged from his impriſonment, upon the 

round that he was a freeman, abſolutely manumitted 
— his maſter by enliſting and ſerving in the army 
as aforeſaid. 


Pruden, &c. verſ. Northrup. 


RIT of error is brought to reverſe a judg- 
ment of the maritime court in granting a 
new trial upon the petition of Northrup vr. Pruden, 
c. alledging that he ſeized and libelled a certain veſ- 
ſel and cargo, belonging to them, for contrave ning 
the embargo laws ; and that upon trial the veſſel and 
cargo was acquitted : That he has fince diſcovered 
that one Helms, who was the principal witneſs for 
the claimants, and by whoſe teſtimony the veſſel, &c. 
was cleared, was intereſted in the veſſel and cargo, 
and really . ſwore for himſelf; to which petition a 
plea in abatement was given, that this is a proſecution 
of a criminal nature, and no new trial ought to be 
ted in favour of the libellant ; that the plea was 
judged inſufficient; and on a hearing upon the 
merits, a new trial was granted, and the veſſel, &c. 
finally condemned. Error aſſigned is, that faid plea 
in abatement ought to have been judged ſufficient. 


By the ſuperior court—There is nothing errone- 
ous in the judgment complained of ; the concealment 
of Helms's intereſt, and producing him as a witneſs, 


whereby the acquittal was procured, was a fraud and 


A new trial 


granted to the 
proſecutor, 


where the ac- 


quittal was pro- 
cured by impo- 
fition & fraud, 
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impoſition, not only upon the libellant, but upon the 
law and upon the court, for which cauſe a new trial 
ought to be granted. 


Windham County, adjourned Superior Court, Jan. 
A. D. 1785. 


Little ver/. Fowler, adminiſtrator of Warner. 


e of the county court, on a petition brought b 
3 at ſaid Fowler vs. Littl? ; ſhewing that ſaid Want 
law, chancery was bound for Little's debt in the ſtate of New-Y ork, 
decreed a Pay- and had ſufferedand paid i oo, and was holden to pay 
ment of the . , 247 
debt. ten per cent. intereſt on {aid debt; and that ſaid Little 
to reimburſe and indemnify ſaid Warner, gave him 
his note for ſaid ſum, and wrote it for ten per cent. 
intereſt; that ſaid Warner being informed that ten 
per cent, was unlawful intereſt and would deſtroy 
his note, he cauſed the ten per cent. to be altered to 
fix per cent. and that upon the death of Warner ſaid 
Fowler was appointed his adminiſtrator ; that he ſued 
ſaid Little upon ſaid note and that he had avoided 
ſaid note, by proving it had been altered by ſaid War- 
ner ſince it was executed, and that he is remedileſs at 
law, and prays that ſaid Little be decreed to pay the 
8 and lawful intereſt of the ſum which ſaid 
arner had ſuffered and been obliged to pay, on ac- 
2 of his being bondſman for ſaid Little as afore- 
aid. | . 


Where the ſe- WI of error, to reverſe a decree in chancery 


The county court heard the petition and granted 
the prayer, and decreed payment to be made of the 
principal and the lawful intereſt, and granted an exe- 
cution for the ſame. 


Error aſſigned is—That a court of chancery ought 
not to interpoſe to grant relief, upon a note rendered 
void at law, by the party's own wrong doing. 
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Judgment of the county court was affirmed in the 
ſuperior court; and afterwards it was carried by a 
writ of error to the ſupreme court of errors, and the 
decree was affirmed there. 


Welles verſ. Faning, adminiſtrator of Holaburt. 
D be FACIAS. The adminiſtrator plead that 


95 


tor cannot 


he tendered lands of ſaid deceaſed to the officer .,upel a cred- 


in ſatisfaction thereof, to a much greater value than 
ſaid debt, which both ſaid officer and the creditor re- 
fuſed to accept. 'To this plea a demurrer was given. 

And judgment—That the plea is inſufficient ; for 
an adminiſtrator cannot compel a creditor to take the 


lands of the deceaſed in ſatisfaction of his debt. 
— 


Fairfield County, Feb. A. D. 178 5. 
Ketchum ver. Scribner, 


CTION on note, for { 28, &c. dated in A. D. 
1781. To which the defendant plead in bar, 


who had ſaid execution, to be taken and appraiſed off, itor to take the 
land of the de» 
ceaſed, upon 
execution. 


A note given 
for a conſider- 
ation which is 


at in A. D. 1776 the plaintiff went to Long-Iſland againſt law, 
and joined the enemy; and that in A. D. 1781 he may be avoid- 


oa and received of the plaintiff, at Lloyd's ed. 


eck, a place within the enemies lines, on Long-Iſl- 
and, a parcel of goods to import into this ſtate, con- 
trary to law, and which goods were imported into 
this ſtate — and ſaid note was given for ſaid 
goods and for no other conſideration. The plaintiff 
_ replied that ſaid note was given for value received, 
as exprefſed and acknowledged in ſaid note To 
which the defendant demurred. 


And judgment of the court was That the reply 
of the plaintiff is inſufficient. - . - | 
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Phelps ver/. Edwards, adminiſtrator on the con- 
fiſcated eſtate of B. Arnold. 


No appeal lies PPEAL from probate. The caſe was—Said 
___ 2 A eſtate was repreſented inſolvent, and commiſ- 
e claim is . . . . 
diſallowed by fionefs appointed to receive and examine the claims 
commiſſioners of the creditors ; Phelps had a claim againſt ſaid Ar- 
e inſolvent nold's eſtate, andexhibited it to the commiſſioners; the 

6 commiſſioners diſallowed the claim, and made return 

to the court of probate; which return of ſaid com- 
miſſioners was accepted by the court. Phelps takes 
an appeal from the determination of the court of pro- 
bate in accepting ſaid return; and aſſigns for rea- 
ſons, that he had a juſt claim againſt ſaid eſtate, which 
he exhibited to ſaid commiſſioners, and that they dif- 
allowed it, whereas it ought to have been allowed. 


The appellee plead in abatement—That by the 
ſtatute in ſuch caſe provided, the doings of commiſ- 
fioners and their diſallowance of a claim, is final and 

_ concluſive againſt creditors, and that neither the 
court of probate, nor this court, hath right or power 
to examine after them, nor to ſet aſide their doin 
merely becauſe the commiſſioners have diſallowed the 

claim. To which the appellant demurred. | 


And judgment—That the plea was ſufficient. 
. 
1785. | 
Allin and Wife uerſ. Bunce. 


A deviſe to a CTION of ejectment for a piece of land. The 
„ A caſe from the — and pleadings was 


+ 
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thus—Capt. Knowles of Hartford, in and by his laſt heirs of his 
will and teſtament, dated the 3oth of Nov. A. D. 3 
1753, deviſed certain lands, including the demanded 4 0 
miſes, to his ſon Samuel and td the heirs of his fec-tail. 
y forever. The teſtator died and his will was | 
oved and approved. Samuel Knowles, the deviſee, 
married and had heirs of his body, the plaintiff's 
wife being one, and then ſaid Samuel ſold and cons 
2 the eſtate in fee to the defendant, and is ſince 
The queſtion made in this caſe was Whetherthis 
was a fee conditional in Samuel the ſon, or a fee-tail, 


By the court it was adjudged to be a fee-tail in 
Samuel the ſon, and the plaintiff had judgment for 
the land demanded. | 


The caſe of John Kimberly vs. Hale, adjudged at 
Hartford on a ſpecial — 2 quoted, in Sch 
caſe the jury found the following facts in a ſpecial ver- 
dict, viz. That in April A. D. 1727, Samuel Smith, 
ſen. made a ſettlement of his eſtate to certain uſes, 
viz. firſt to himſelf for life, then to his fon Samuel 
and the heirs of his body lawfully begotten z and in 
default of ſuch heirs to his ſon Toſeph and the heirs 
of his body lawfully begotten ; and in default of ſuch 
heirs then to his own right heirs. That Samuel, ſen. 
died, and Samuel the ſon entered into ſaid eſtate 
and was ſeized ; and without having any heirs of | 
his body, in A. D. 1734 he conveyed ſaid eſtate to - 
his ſiſter Rachel; that thereupon ſaid Rachel enter- 
ed and was poſſeſſed, and under her the plaintiff 
claims. That in A. D. 1749 Samuel the younger 
died without heirs of his body, and that thereupon + 
the ſaid Joſeph Smith, entered upon the eſtate, claim- _ 
ing the ſame as tenant in tail by force of the deed of 
ſettlement aforeſaid, and leafed it to the defendant | 
for a term not yet pired; who entered and did the _ 3 
facts complained of in the plaintiff's declaration. | 


_— 


And thereupon put the queſtion of law to the court | 
upon the facts e the ſaid Joſeph be 
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Smith and the defendant under him, had right to en- 


ter into ſaid land, &c. The court adjudged that the 
ſaid Joſeph Smith, and the defendant under him, had 


A note given 
on Saturday 
night is good. 


right to enter into ſaid land; and thereupon, judg- 
ment was for the plaintiff to recover. | 


The principal caſe of Allin and Bunce was carried 
by a writ of error, to the ſupreme court of errors, 
and the judgment of the ſuperior court was affirmed. 


— cm 


Windham County, March Term, A. D, 1785. 


Carpenter ver/. Crane. 


A CTION on a note, dated the 29th of Dec. The 
defendant plead in bar, that ſaid note was ex- 
ecuted on the goth of Dec. which was Sunday or 
Lord's day, and not on the 29th of ſaid Dec. the day 


it bears date. 


The plaintiff replied, that the defendant's brother 
was purſued and arreſted by the plaintiff for a theft, 
charged to have been committed on Saturday the 
29th near night, and the plaintiff was about to have 
him committed to goal, when the defendant interpo- 
ſed for the relief of her brother, and a negociation for 
a ſettlement commenced between the parties, and 
continued until about two o'clock on Saturday night, 
when it was compleated, and the note was then. exe- 
cuted and given to the plaintiff, in ſatisfaction of the 
damages and coſt, and to procure the releaſe and diſ- 


charge of her ſaid brother - without that, that ſaid 


note was executed and given on the zoth of ſaid 


Dec. which was Lord's day. Demurrer. 


Judgment—That the reply of the plaintiff is ſuffi 


- . cient and for the plaintiff to recover; for that ſaid 


note was given in the night ſeaſon preceding the ſab- 
bath, when there is no law which expreſsly forbids 
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it, or that declares ſuch vote to be void—and in this 


particular caſe, it appeared ro be an interference to 
prevent the impriſonment of the brother. 


Heriford County, Sept. Term, A. D. 1785. 
Mills ver. Borroughs. 


- — for 2 


WRIT of error, complaining of a 5 Of An arbitration 
A a juſtice in an action, brought by 
rou 


ghs againſt ſaid Mills, upon a note Ay ten pounds Pounds 
lawful money and witneſſed by two witnefſes. To 


was executed and delivered into the hands of certain 
arbitrators, to hold and deliver to faid Borroughs, 
upon condition they made and publiſhed their award 
upon certain matters ſubmitted, and he failed to a- 


bide it, to compel him to perform the fame ; and 


that ſaid note is not for money only, as it purports to 
be on the face of it, and that the ſame is not cogniza- 
ble before a ſingle miniſter of juſtice, but before the 


county court. urrer. 


ent—That the plea is inſufficient, and that 
r anſwer over to the action; and after- 
1 judgment was rendered by ſaid juſtice for ſaid 


Borroughs upon the merits. 


Error aſſigned is That ſaid ba ought to have 
judged ſaid . in abatement, ſufficient. 


. . Jadgment of the court—That there is manifeſt 
error in the judgment complained of ; for arbitration 
_ are conſidered as obligations, given to compel 

romiſſor to perform theaward, that ſhall be made, 
by by 2 arbitrators, and is ſuſpended upon that condi- 
tion ; and the ſum awarded and intereft,is the rule of 


* 


1. 


which ſaid Mills plead in abatement, that ſaid note ter of juſtice. 
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Neu- London County, Superior Court, Sept. A. D. 
18785. | 


— 


Iſham, adminiſtrator on the eſtate of Benjamin 
Fitch, ver/. Avery. 


A deed, &c. of CTION of ejectment, for a piece of land that 
_—_ an — | ng to Benjamin Fitch, deceaſed, whoſe 
dilezed, isto Eſtate was inſolvent ; declaring that ſaid land was or- 


every purpoſe dered by the court of probate to be fold for the pay- 

null and void. ment of ſaid Fitch's debts, and that the defendant 
had wrongfully entered into the poſſeſſion of it, and 
difleized the plaintiff thereof and fill held the poſ- 
ſeſſion thereof againſt law and right. | 


The defendant plead in bar—That the plaintiff as 
adminiſtrator aforeſaid, purſuant to an order of the 
court of probate, ſold ſaĩd land to Daniels, and 
by deed, dated the day of duly executed, ac- 
knowledged and recorded, did grant, bargain and 
ſell ſaid lands to ſaid Daniels, for the conſideration 
of and in and by ſaid deed, did covenant to 
warrant faid lands to ſaid Daniels againſt all claims 
and demands in the law whatever, and that 
the plaintiff is, eſtopped and debarred of demanding 
and recoyering ſaid land againſt his own deed and 
warranty aforeſaid, | | 


The plaintiff replied—That true he did execute 
ſaid deed to ſaid Daniels as aforeſaid ; yet he ſays, 
that at the time of executing ſaid deed aforeſaid, to 
ſaid Daniels, he the vlaintiff was diſſeized of faid land 
by the defendant, and ouſted. of the poſſeſſion; and 
that the ſaid Daniels was not in poſſeſſion, and by the 
ſtatute of this ſtate made to prevent the | ſelling of 
diſputed titles, ſaid deed is utterly void and of no ef- 
fect, and was ſo adjudged by the ſuperior court, in 
an action of ejectment brought by ſaid Daniels a- 
gainſt the defendant to recover ſaid land. 


To this replication a demurrer was given, and 
judgment—that the reply is ſufficient ; for that ſaid 
deed is void by the ſtatute in every part, and to every 
intent and purpoſe. 
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Worthington wer Holliſter. 


* 
: 


„ 


CTION of aſſumpſit; declaring, that on che n. 


1ith of Dec. A. D. 1782, the plaintiff being 
a deputy-ſheriff, had in his hands an execution in fa- 


cording to law, 
runs to the 


vor of John Diſhon vs. John Welles, dated the 4th next court, 


of Oct. A. D. 1782, and made returnable according 
to law, which execution ifſued on a judgment of the 
county court, in the countyof New-London. That on 
faid 11th of Dec. A. D. 1782 he levied it ona quantity 
of ſalt, the property of ſaid Welles, which the plain- 
tiff delivered to the defendant at his ſtore to keep and 
re-deliver, at the end of twenty days, at which time 


he had poſted it for ſale : And that in conſideration 


thereof, the defendant aſſumed and promiſed to de- 


which is ſixty 
days or more 
from the date 


of the execu- 


tion. 


liver ſaid ſalt to the plaintiff at the end of twenty days, 


&c. which he never did, &c. | Fett” 
Plea, non afſumpſit. Iſſue to the jury. It appear- 


ed that the next county court, after the date of the 


execution, in the county of New-London, fat on the 
4th Tueſday of Nov. A. D. 1782. 


The defendant inſiſted that the return day of faid 
execution was paſſed, at the time when it was levied, 
and that it had become of no force; and that the 
Plaintiff ated without authority and was a treſpaſſer. 


The court agreed and determined—That after the 
return day of an execution is expired, an officer has 
no right to levy; but the court obſerved, that the 
ſtatute required that executions ſhould be made re- 
turnable within ſixty days or to the next court, if there 
are fixty days to the next court—that when an execu- 
tion is prayed out within ſixty days of the next court, 
and made returnable according to law, it is returnable 
do the next court which hath ſixty days from the date 
of the execution and the ſeſſion of the court, which 
will make this execution returnable to the A 
court in June A. D. 1783—further, the officer is reſ- 


ponſible at all events for the ſalt. F 
And verdict and judgment was for the plaintiff. 


* 
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Butler ver/. Biſſel. 


CIRE FACIAS, on ſpecial bail given for one 
Wales, by the defendant; ſetting forth the ac- 
tion and the bond, that ſaid cauſe was appealed into 
the ſuperior court; when and where upon a demur- 
rer to the declaration, judgment was given for the de- 
fendant ſaid Wales; which judgment was afterwards 
reverſed upon a writ of error by the fupreme court 
of errors, and ſent back to the ſuperior court z and 
that ſaid ſuperior court gave judgment for the plain- 
tiff ſaid Butler to recover of ſaid Wales “ dama- 
ges, and coſt ; for which he had an execution and 
delivered it to a lawful officer, who made return there- 
of with uon eff inventus, endorſed thereon, and that 
the debtor ſaid Wales, was gone out of the country, 
praying for remedy againſt the bondſman, &c. 


The defendant plead in bar—The firſt judgment 
which was rendered in the ſuperior court in favor of 
faid Wales, that the ſame was a final judgment in ſaid 
cauſe, and that the defendant was thereby wholly dif- 
charged and exonerated from his ſaid bail bond. 


Plaintiff replied—That faid judgment was reverſed 
by the ſupreme court of errors, and that there was 
no ſuch record and judgment exiſting and in force, as 
the defendant had alledged in his plea in bar. 


To this reply the defendant demurred. 


Judgment—That the reply of the plaintiff is inſuf- 
ficient, upon the ground that the bail was diſcharged 
and exonerated, by the firſt judgment in the ſuperior 
court ; notwithſtanding it had been reverſed for er- 
ror in the ſupreme court of errors. 


This determination of the ſuperior court was af- 
terwards affirmed, upon a writ of error by the fupreme 
court of errors. IO 


/ 


5” war FT 


BEFORE JULY A. D. 19%. 


kenderſon e Mrs. Avery, admminiftratrix o 


Huſband's eſtate. - 
f CTION of book debt, for a debt due from ſaid 
A deceaſed. 


Plea in abatement—Thattheeſtate of ſaid deceaſed 
was repreſented inſolvent, and commiſſioners were ap- 
pointed; and that the plaintiff exhibited to them, the 
demand on book for which this action is brought, and 
was by ſaid commiſſioners examined and diſallowed. 


The plaintiff replied—That faid deceaſed's eſtate is 
not inſolvent, but ſufficient to pay all the debts; and 
the defendant demurred to the reply Judgment that 
the reply of the plaintiff is inſufficient. 


This judgment was afterwards affirmed in the ſu- 


court of errors. Upon the principle that the 
creditorz muſt be concluded, as to their claims by the 
report of the commiſſioners ; whether the eſtate turns 


Creditors bat. 
red of their 

claims by the 
diſallowance of 
commiſſioners. 


out to be inſolvent or not; for otherways the ſettle- 


ment of eſtates would be greatly delayed, if not whol- 
ly prevented; and et ecutors and adminiſtrators be 


expoſed to great riſk and damage. 


——— 


Hartford County, adjourned Superior Court, Nov. 


A. D. 1785. | 
Prentice ver/. Phillips. 


CTION of book debt. Plea owe nothing. If- Aion of debe 


ſue to the jury. 


May A. D. 1776, on account of a note, in favor of 
faid Phillips, which had not been applied. 


on. book liesfor 
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The defendant objected againſt ſaid being 
given to the jury, and alſo againſt the plaintiff's being 
admitted to ſwear to it; as it would be the ſame in 
effect as admitting the plaintiff to ſwear wy payment 
made of that ſum upon his note—the court ruled the 
objections to be inſufficient, and the plaintiff was ad- 
mitted and ſworn to his book, and recovered the de- 


King ver/. Phinehas Lyman, executor de ſor 
tort of Gen. Lyman deceaſed. | 
| idling 


f e CTION of account brought againſt the defen- 
— wart dant as executor — | Y 
&c. conveyed | 
by a fraudu- The defendant plead—That he was not, nor ever 
1 had been executor of the laſt will, &c. of ſaid Phine- 
perſon, will not has Lyman deceaſed, nor had he ever adminiſtered as 


ſubject a man ſuch. On which the parties were at iſſue to the jury. 


__ _ asexecutor de | 


Pe I be plaintiff offered evidence to prove that certain 
lands which were the property of ſaid deceaſed, at the 
time of his death, had been taken and difpoſed of by 
the defendant : Alſo, that the defendant had taken 
and diſpoſed of certain goods and chattels which were 
held under a fraudulent bill of ſale, given of them by 
the deceaſed in his life time; which evidence was ob- 
jected to by the defendant. | 


| 4% | 
And by the court—The evidence is irrelevant, for 
no intermedling with the real eſtate of the deceaſed 
will make the defendant an executor de fon tort. Nor 
will his holding and diſpoſing of goods and chattels, 
conveyed by the deceaſed in his life time; although 
the bill of ſale of them was fraudulent ; for though 
the bill of ſale may be fraudulent as to creditors, it is 
good and valid between the parties, and upon theſe 
principles all evidence of this kind was excluded. 
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Hartford County, March Term, A. D. 1786. 


Richard Gay, &c. ver. Adams, &c. and Lem- 
| vel Bates. | 


105 


TYETITION in chancery. The caſe was—Pela- A court of 


tiah Adams late of Suffield deceaſed, owned a chan 


tract of land lying in common with a lot which be- 


cery will 
relieve againſt 


idents, and 
longed to his wife; that the ſaid Pelatiah died; his atidle defeQive 


wife took adminiſtration upon his eſtate z which was at law, ifjuſties 


repreſented and found to be greatly inſolvent. That er . 


| ſhe afterwards intermarried with one Darius Pinney, 
whereby he became adminiſtrator in her right; they 
then joined in a deed of the land which belonged to 
the deceaſed, and of the land which belonged to the 
wife, to Nehemiah Strong for a valuable conſidera- 
tion; this deed was not ſigned by them as adminiſtra- 
tors. Strong ſold and conveyed ſaid lands for a val- 
uable conſideration to the petitioner, who went into 
the poſſeſſion : And after a number of years had elap- 
ſed, the children and heirs of ſaid Pelatiah, brought 
an action of ejectment againſt the petitioner, for the 


land which belonged to their father; and in a trial at 


law before the ſuperior court, they recovered judg- 
ment for the ſame, upon the ground that the deed 
from ſaid Pinney and wife the adminiſtrators, to ſaid 
Strong, did not paſs the title; becauſe no order 
from the court of probate to them to ſell ſaid land, 
could be produced or found ; that after the recovery 
at law aforeſaid, Lemuel Bates, who was perfectly 
aequainted with the fituation and circumſtances re- 
ſpecting the title to ſaid land; and alſo that the pe- 
titioner meant to purſue the matter further; applied 
to ſaid heirs and took a deed of it : and prays that 
ſaid Bates in whom the legal title now is, may be or- 
dered and decreed to releaſe the ſame to the peti- 
tioner. | 

Four objections were made to the granting of this 
petition—1ſt. That Pinney and wife did not ſign and 
execute ſaid deed to es as adminiſtrators. 2d. 
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That there was no order of probate; to them to fell. 
3d. That the heirs of ſaid Pelatiah having recovered 


laid land at law, a court of chancery will not inter- 


A priſoner's 
going out of 
priſon, who is 
upon bonds, is 
a negligent eſ- 
. cape. 


poſe and take it from them. qꝗth. That Lemuel Bates 
ſince the recovery at law aforeſaid, had purchaſed it 


for a valuable conſideration, and taken a deed of the 


ſame from ſaid heirs. 


To which it was anſwered by the petitioner—That 
faid deed conveyed all the right to which ſaid Pinaey 
and wife had, either in virtue of their intereſt or their 
authority. 2d. That it is the province and duty of a 
court 4 chancery to reheve againſt accidents, to aid 
defeQive titles; and to inforee the doing of ſubſtan» 
tial juſtice, 3d. That ſaid recovery at law was 4+ 
gainſt equity, and by reaſon of a defect in the peti- 
tioner's law title; ariſing from the accident, of the 
court of probate's. having omitted to give an order to 
ſell ſaid land, or of ſaid orders having been miſplaced 
or loſt. 4th, That ſaid Bates was a purchaſer with 


notice of all the circumſtances attegding faid title. 


The court granted the petition, and ordered ſaid 
Bates to releafe faid land to the petitioner, under 2 


penalty. 


Windham County, March Term, A. D. 1787. 
Jones werſ. Sheriff Abbe. 
CTION for the efcape of Reuben Huntington. 

Plea not guilty. Iſſue to the court. 

The cafe was Huntington was impriſoned on an 
execution in favor of Jones, and had the liberty of 
the yard upon bonds; in the night he privately went 
out of the limits of the yard, and returned again be- 
fore morning, within the limits, unknown to the 
ſheriff : Afterwards he took the poor priſoner's oath; 
upon which Jones moved to the county court, and 
had him aſſigned in fervice ; which aſſignment upon 


2 writ of error was reverſed in the ſuperior court. 


Jones after all this, found out that Huntington had 


be » wt Wan was TY YOD Ph... 
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been out of the limits of the priſon in the night afore- 
ſaid 3 brought this action for the eſcape, and on the 
plea of not guilty, iſſue to the court; the court found 
that the defendant was not guilty ; upon the princi- 
ple, that Huntington's going out-of the limits of the 
rd aforeſaid, was a negligent eſcape, and that upon 
is return to priſon, it was lawſul for the ſheriff to 
retake and hold him, and which had in fact been done, 
and the plaintiff had ſuffered nothing thereby. 


Howard werf. Lyon. 
CTION of falſe impriſonment. Iflue to the A prifencr up- 
Jury. . who eſcapes, 


The caſe was—The defendant was a conſtable of 3 
the town of Woodſtock, and had an execution againſt 
ſaid Howard, and took him by it; Howard - eſcaped 
from him, and went to Providence, in the ſtate of 
Rhode-Iſland; Lyon applied to a juſtice of the peace, 
and got an eſcape warrant, to retake him; Lyon pur- 
ſued Howard, and got his warrant renewed in'Rhode-. 
Iſland, retook him, and committed him to thekeeper of 
the gaol in Windham ; and for thatthis action is bro't. 


Verdict and judgment that the deſendant is not 
8 an officer has right to purſue and retake - 
is priſoner, wherever he can find fog | 


Herend County, March Term, A. D. 1788. 
Hitchcock verſ. Grant. 79 
RIT of error, to reverſe a judgment of the It is requiſite, 


county court, in a proſecution for maintain- in order to re- 


ande of a baſtard child, brought by ſaid Hitchcock vs. aner los 8 


Grant upon the ſtatute. The d nt plead in bar, baſtard child, 
that the complainant had not been conſtant in her ac- upon the ſtat- 


G K 2 ute, that the 
cuſation of ſaidsGrant, and that ſhe did not accuſe aa 


him of being the father of ſaid child in the time of the man in 
+ her travail. . NN 


The plaintiff admitted in her reply, that ſhe did 
not, and aſſigned ſome reaſons why ſhe did not. To 
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which a demurrer was given; and the county court 
Judged the reply to be inſufficient. 


Error aſſigned That ſaid county court ought to 
have judged ſaid reply ſufficient. 7 


And the judgment of the county court was affirmed 
by the ſuperior court; upon the ground that the ſtat- 
uce makes her charging. the man in the time of her 
travail an eſſential requiſite, in order to the plaintiff's | 
having or maintaining her ſuit upon the ſtatute for 
the maintainance of baſtard child, 


Hartford County, Sept. Term, A. D. 1788, 


Tuttle ver. Bigelow. 


blamed: RIT of error, to reverſe a judgment of the 
good conſider- county court, in an action of aſſumpſit, de- 
ation ofa ca aring, that for a valuable conſideration, one 8. Crow 
1 — alligned to him a note againſt ſaid Bigelow for a quan- 
in a note to pay tity of rum, to be delivered at New-Haven ſome time 
the money to in February; that when ſaid note became due he 
n _ applied to the defendant for the pay, and informed 
ing a diſcharge him of ſaid aſſignment ; and the defendant, not then 
from the prom- having the rum, requeſted the plaintiff to wait on him 
| iſſee who is until June then next, to receive the rum at Hartford, 
| bankrupt. to which propofal and requeſt of the defendant the 
| plaintiff conſented and agreed; and the defendant 
| | then and there in conſideration thereof aſſumed and 
' 


| promiſed to pay and deliver ſaid rum, due on ſaid note 


to the plaintiff, at Hartford aforeſaid, on the ws 

| | of June aforeſaid ; which promiſe the defendant h 

| | never performed, but to defraud the plaintiff hath 

| . fince his ſaid promiſe, obtained from ſaid Crow a diſ- 

| | | charge of ſaid note, who then was and now is a bank- | 

| rrupt and well known to be ſuch by the defendant— 
y damage, &c. | 


Plea, non aſſumpſit; and verdict for the plaintiff. 
And the defendant moved in arreſt; the inſufficien- 
cy of the declaration and judgment was arreſted by 


the county court, 


1 


7 


R 


%%% ͤ „ ES. in dS Se RG, 


do have been granted. 
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Error aſſigned. That the county court ought not. 
to have arreſted ſaĩd judgment; for that ſaid decla- 
ration was ſufficient. 

And the jud t of the ſuperior court is—That 
there is manifeſt error in the judgment complained 
of, for the agreement to give forbearance to June, —- © 
and to accept the rum at Hartford, on the requeſt —© 
the defendant, is a good conſideration of the promiſe. 1 100 


N Windham County, Sept. Term, A. D. 1788. 
Payne, &c. ver}. Bacon. 
E. e to wry a judgment of a juſtice in an * | 
action brought by Bacon againſt, Payne, and is ſued before a 
e reſt of the inhabitants of the town of Canterbury ; N | 
The writ was ſerved only fx days before the court. days notice 
Plea in abatement That by law ſaid writ ought 
to have been ſerved twelve days before the fitting of i 
ſaĩd court. The juſtice judged the plea inſuſſicient; 
and on the merits gave judgment for the plaintiff. 
Error aſſigned— That ſaid plea in abatement 
ought to have been judged ſufficient. 
judgment manifeſt error, upon the ground that 


the ſtatute requires, that twelve days notice ſhould be 


Bug bee wehr Abbot. 


2 0 14 | 15 
\ Rx of error to reverſe a judgment of a juſ- An appeal Be. 
8 tice, in an action brought by Abbot vs. ug r 

bee. The defendant appeared and refuſed to pew 


ment given up- 
on Si A 


and judgment was given againſt him upon nibil dicit; 


the defendant moved for an appeal to the county 


court, the cauſe being appealable, and the juſtice de- 


.nied a appeal, becauſe he did not plead ; this was 


gned for error; and the judgment was reverſed, 
for the defendant was in court and an appeal oughe 
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Eleazer Fitch verſ. Africa Hamin. 5 
In loan of 6. 'FIRROR 10 reverſe a judgment of the ſuperinr 
nal ſettlement court rendered at Windham, March term, A. 


notes an agree- DB. 1989 reported in Kirby, page 260 ; which judg- 
—— ment was reyerſed for the following reaſons, via. 
of ſaid final ſet- ; 
flementsata Hamlin ſued Fitch upan a note given by Fitch 
—— OY * and Campbell on the iſt of March 1784, for 16,839 
ſame tenor date dollars and 16-90 in final ſettlement notes, recti ved 


and value, with to be repaid in notes of ſame tenor, dates and value, 


the lawful in-; . 
tereſt; and to in ſix months and Jawful intereſt. 


ive a note for ö | 
a farther fam Ia bar of which aQion, ihe defendant plead he 
3 — ſtatute againſt raking unlawful intereſt, and that mare 
{54 Snul ferete. than lawful intereſt was included in and ſeoured by 
ments;4s a cor- ſaid note by the corrupt agreement of the Nene 8c. 
rupt agreement upon which the parties were at iſſue to the jury 
doch unter er Whofound the following verdict, viz. Far 
en inpurſuance | Ay CALLY: * 

of ſuch agree- Hamlin ur. Fitch. In this caſe the jury find, that 
— range on the day of the date of the note on which, &c. it 
Nature. was corruptly agreed, by and between the phintiff 
and ſaid Campbell and the Hefendant; that aid 
Campbell and the defendant, {ſhould execute the note 
on which, c. to the plaintiff; and it was alſo a- 
greed, that ſaid Campbell ſhould give to the plaintiff 
is note for 1000 dollars lawful money, for the loan, 
- intereſt and forbearance of the ſum loaned and ſecur- 
ed in the note on which, &c. for the term of fix 

months, over and above the lawful intereſt; and that 
the defendant and ſaid Campbell did in purſuaneeſof 
ſaid corrupt agreement, and as part and patcel of the 
ſame, contract, make and execute to the plaintiff the 
note on which, &c. and the ſaid Campbell did make 
and execute his note to the plaintiff for the ſum of 
| £ 300 payable in Ix months; and that there is inclu- 
ded in and ſecured by ſaid two notes, the ſum of 
tooo dollars in ſilver, for the loan, intereſt and far- 
bearance of 16,839 and 16-90 dollars in ſaid certifi- 
cates, over and above the lawful intereſt, at the ratc 
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af ſ per cent. per annum, by the eorrupt agreement 
FA for no x fo 49 — 
tion; all in manner and form as the defendant in 
kis plea and rejoinder has alledged, and therefore 
find for the defendant hjs:coft—which/- verdi&t found 
= defendanr's plea in bar in the very terms of it, to 


Upon which, Hamlin moved in arreft of judgment, 
vf. That the iſſue ĩs immaterial; 2d. That faid note 
is for final ſettlement ſecurities, in a depreeiating con- 
dit, and ſubject to a total loſs im the courſe of firs 
months, or to more than the value of 300 lau 
money. "AY O's. 


ent That the motion in arreſt is ſufficient, 
ant a; repleader ordered. Upon 2 repleader the 
pleadings were in ſubſtance the fame as before; to 
which a demurrer was given by che plaintiff, and the 
ſame exceptions taken as in the motion in arreſt. 
Judgment That the plea in bar is inſuſſicient. The 
judgment of the fuperior court was reverſed, for the 
following reaſons, viz. 'The point of a loan, and a 
corrupt: agreement between the parties and William 
Campbell, was upon the firſt trial, put directly in if- 
ſue to the jury, by the moſt correct and approw 


ed forms of pleading; and by them found for the 


intiff in error, in the very terms of the iffue join- 
$ che arreſt of judgment goes upon the ground, 


chat no corrupt agreement could exiſt in a caſe of 


this nature, when the thing loaned, was in adepreci- 
ating condition and of a periſhable nature, and where 
the: depreciation was at the riſk of the lender. 


iſt. The jury were the proper judges not only of 
the fact, but of the law; that was neceflarily involved 
in the iſſue; not only that there was in fact reſerved 
by the agreement foy' loan and forbearance, more 
than at the rate of fix per cent. per annum; but alſo 
of the legal deduction, that it was reſerved by eor- 
rupt agreement; if the cireumſtances of the thi 
loaned were ſuch, that no corrupt agreement could 
ariſe out of the tranſaction, the jury ſhould have 
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found for the defendant in error, whatever ſums 
were ſecured by the notes ; but as e Cart found a 
corrupt agreement, it is too late for court to ſay 
there was no ſuch corrupt agreement; the point be- 
ing determined by the proper judges. 


2d. That the thing loaned, was in a depreciating 
condition and of a periſhable nature, does not ap- 
pear from the pleadings ; and the court would not 
determine the fact by an inquiry in pair, nor by 
any matters dehors the record, upon the motion in 
arreſt ; this fact therefore, which was the ſole ground 
of arreſting the judgment, the court aſſumed without 


3d. Had there been evidence of the fact, it would 
not have juſtified the court, in arreſting the judgment, 
or for giving judgment for the defendant in error on 
the demurrer; for there is no article whatever that 
can be loaned, but what may and frequently does, 
change its relative value, not excepting gold and ſil- 
ver coins; and if it be lawful for the lender to reſerve 
more than at the rate of ſix per cent. per annum, to 
ſecure him from a poſſible loſs, ariſing from a depre- 
ciation in one thing, he may in all; but this would 
deſtroy the ſtatute againſt taking unlawful intereſt 
and render it of no effect. 1 1 2 
| n. 


4th. Whether at the time of the contract, in the 


preſent caſe, the article loaned would depreciate or 


appreciate, was perfectly uncertain, and a contract. 
which in its creation, was uſurious, could never be 
ſaved by a ſubſequent contingent loſs in the value of 
the principal loaned. 14 


th. This contract was not a bargain of hazard as 
in the caſe of money lent on bottomry bonds, where 


the lender, by the act of lending, is expoſed to the 


loſs of his whole principal; but in this caſe the ſecu- 
rities loaned were equally liable to loſs by deprecia- 
tion in whoſe ſoever hands they were, and the lend- 


ing did in no meaſure increaſe the riſk. | 
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Middtefex Coty, July Term, A. D. 1589. 


' - Hox. RICHARD LAW, EsQ. CHIEF JUDGE. 
ELIPHALET DYER, Esd. 
JUDGES, 


ANDREW ADAMS, EsqQ 
* JESSE ROOT, EQ, 
CHARLES CHAUNCY, EsqQ, 


Thomas Dennie, adminiſtrator of John Dennie 


verſus Chapman and Bebee. The ſtatute reſs 
pecting abſen- 


D RROR: ; complaining of a ur ent of the nf bat one 
y the defendants 
t 


county court on a note given ne 
o ſaid John, deeeaſed, dated 2nd of July, A. D. 1766 Where the aſ- 
for 200 lawful money with intereft. This note fignee wer 
was endorſed to Harriſon Grey and the defendants ene, if the 
notified. of it, and this ſuit is for his benefit. In — re- 
Nov. A. D. 1768 they paid Grey two years intereſt mained at 

and 50 principal; in Dec. A. D. 1769, they paid 88 
$40 to Grey—all which payments were endorſed on anq was not a 
e note. From the commencement of the war bankrupt; the 


| IE. it.” caſe is not 
Grey was inimical to the country, and went off to chin the 


the Britiſh before the declaration of independence, q,ute, 


*< 
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and never was a ſubje& or citizen of the United 
States; and at the time of making the treaty, was a 
Britiſh ſubject. That ſaid John Dennie was friendly 
and ever remained in the country until his death, and 
that the plaintiff alſo was friendly and always dwelt 
in the country at Boſton. 


It is further ſtated in the pleadings—That the de- 
fendants collected the money in continental bills, to 


pay ſaid debt; but by reaſon of ſaid Grey's being 


gone with the note, they could find no perſoa to pay 
it to; and that it depreciated in their hands: And 
pray to have ſaid note chancered both as to the princi- 
pal and intereſt, agreeable to the ſtatute provided in 
ſuch caſes. The court is of opinion that the caſe is 
within the ſtatute, and that ſaid note be chancered to 

2-15-3 lawful money; and gave judgment for that 

um and the coſt. 


Errors aſſigned are—1ft. That this caſe is not within 
the ſtatute. 2d. That if it was the defalcation is too 
great. The judgment was reverſed ; and upon both 
points the opinion of the court was againſt the judg- 
ment of the county court. | 


The ſtatute provides, that in every ſuit or proſecu- 


tion in favor of perſons who have gone to, and re- 


mained with the enemy, againſt any perſon, &c. who 
has remained in the United States; the court be- 
fore whom ſuch ſuit, &c. is depending, is authoriſed | 


on motion of the defendant, to try and determine ſaid 


cauſe, &c. according to the rules of equity; and the 
defendant is allowed to plead any ſpecial matter rela- 
tive to principal and intereſt : And if it ſhall appear to 
the court, that in equity and good conſcience abate- 
ment ought to be made, either from the principal or 
intereſt or both; the court is authoriſed to order and 
decree what they ſhall find to be equitable, both as to 
debt and coſt. 


This is not a penal, but a remedial ſtatute, made for 


the relief of debtors, in ſuits, brought againſt them, by 


their creditors, who by going and reſiding with the 
enemy during the war, have put it out of their power 
to pay them their debts, in the currency of the coun- 
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try 3 which they were obliged by law to receive; 
whereby they are expoſed to ſuffer loſs inevitably, un- 
leſs relieved ; and altogether by the creditor's placing 
himſelf in a ſituation inacceſſable by the debtor. 


By the laws of this ſtate notes are not negotiable ; 
and although, by the aſſignment, the aſſignee has the 
property of the note, and a right to collect and convert 
the money to his own uſe z. yet the ſuit muſt be in 
the name of the original promiſſee or his adminiſtra- 
tor, &c. who has power, unleſs bankrupt, to control 
the action, to receive the money and diſcharge the 
note, and to whom in this caſe the defendants might 
have paid or tendered the money, which would have 
been good; as both the plaintiff and ſaid John were 
of ſufficient ability to pay the money over to ſaid Grey, 


Ely verſ. Stow. | 
7 Rrr of error againſt the judgment of the 


brought on a note dated 14th June, A. D. 1786, for 
£72 lawful money, payable with intereſt ; againſt 
which note the 1 filed a bill in chancery upon 
the ſtatute; complaining that ſaid note was uſurious 
and oppreſſive; for that in A. D. 1782, Daniel Stow, 
jun. ſon of the defendant, was on board of a veſſel 
with one Colton, who had a quantity of tobacco 
on board, deſigned for Plumb Iſland ; that ſaid Colton 
propoſed to leave ſaid veſſel, and to ſel! his tobacco to 
ſaid Daniel jun. for the ſum of {57 lawful money; 
to which ſaid Daniel agreed and gave his note, with- 
out intereſt, and which was to be paid out of the a- 
vails of the tobacco; that ſaid Colton altered his mind, 
and remained on board, ſold his tobacco himſelf, and 
took the avails of it; but did not deliver up faid note; 
that in A.D. 1786, ſaid Daniel, jun, went to Spring- 
field upon the deſire of ſaid Colton, to ſettle the af- 
fairs of | ſaid voyage; and ſaid Colton. and the plain- 
tiff having got him there, they cauſed him to be ar- 
reſted and impriſoned on faid note ; upon which the 
defendant, father of the ſaid Daniel; being applied to 
by the plaintiff, and ſaid Colton, and informed of his 


county court, in an action Ely vs. Stow 
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ſon's fituation, and being ignorant of the injuſtice of 


ſaid firſt note, was induced, in order to relieve his ſon 
from impriſonment, to give the note on which, &c. 
and for no other caufe or conſideration ; in which ig 
included ſaid firſt note, intereſt and coſt ; and is uſu- 
rious and oppreſſive. | | 


'To this complaint a demurrer was given—and the 
county court gave judgment, that ſaid complaint was 
ſufficient, and that the plaintiff recover nothing on 
ſaid note. Wy | 


Error aſſigned— That ſaid court ought to have 
judged ſaid complaint inſufficient, and for the plain- 
tiff to recover. The plaintiff in error, having in his 
writ deſcribed the time of the county court's fitting 
to have been on the 2d Tueſday of April, whereas it 
ſat on the 1ſt, moved to amend his writ, by ſtriking 
out 2d and inſerting iſt to make it conformable to 
the record, which upon diſpute was allowed to be 
done, on payment of coſt, as being within the ſtatute 
of amendments. | h 


The defendant plead, that there was nothing erro- 
neous, &c. and the judgment of the county court was 
reverſed. 


The paragraph of the ſtatute, which is entitled, an 
act for reſtraining the taking of excefſive uſury, 
makes it lawful for the defendant in any action, on 
bond, bill, mortgage, &c. on the ſecond day of the 
court's fitting to-inform the court, by filing his com- 
plaint that ſaid mortgage, bond, &c. is uſurious and 
oppreſſive, and was given for no juſt or reaſonable 
conſideration : And the court ſhall proceed as a court 
of chancery, to ſearch out the truth, &c. and if the 
court thall find ſaid bond, note, &c. to be uſurious 
or oppreſſive, &c. they ſhall give judgment only for 
the juſt value of the goods ſold ; or the principal ſum 
received without intereſt. , 


The ſtatute contemplates an uſurious oppreſſion, 
Every oppreſſion is not uſurious ; and every note or 
bond given without conſideration, is not an uſurious 


obligation, In this caſe the ſale was compleat—the 


JULY TERM, A.D. 1789. 


perty of the tobacco was transferred to ſaid Dan- 
iel jun. and Colton is accountable to him for the 
avails of it. And if the defendant was induced to 
give the note on which, by an unlawful impriſonment 
of his fon, it might be dureſs but not uſury. The 
back intereſt upon the firſt note, which was not on 
intereſt being included in the ſecond did not make 
the ſecond uſurious; for it was lawful for them thus 
to agree and do. 


Parſons, ſheriff verſ. Whetmore. 


CTION on bond ; conditioned that Jeremiah 
Whetmore who was in priſon for debt on an 
execution ſhould abide a true and faithful priſoner ; 
alledging that on the 16th of May he made his eſ- 
Cape, &c. 
Plea in bar—That on the 18th of April ſaid Jere- 
miah took the oath provided for poor debtors z and on 


the 20th his weekly allowance was ſet by the court 


at 5/6 per week, and that the creditor in faid execu- 
tron, did not pay to him faid weekly allowance after 
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M for the 
— of priſ- 
oners who have 
taken the inſol- 
vent debtors 
oath, is to be 


lodged with 


the 27th of ſaid April, nor any part thereof, except 


5/6 on the gth of faid May, and thereupon faid Jere- 
miah on faid 16th of May, was not liable to be hold- 

Plaintiff replied—That on the 22d of ſaid April 
he furniſhed the gaoler with C3 lawful money, to 
defray ſaid Jeremiah's weekly allowance, as the fame 
fhoutd become due: And that faid Jeremiah had re- 
ceived before ſaid 16th of May his weekly allowance, 
as the fame became due to faid 16th, inclufively. 
Special demurrer. 


Judgment—That the plaintiff's reply is ſufficient. 
The principal queſtion made in this caſe, was To 


whom the allowance ought to be paid by the credi- 
tor — to the gaoler or the priſoner. 


The ſtatute is, that the keeper of the priſon, ſhall 


not ſtand charged with the ſapply of victuals or other 


neceſſaries, of any perſon committed to priſon in any 
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civil matter or action; and in caſe he hath no eſtate, 
and will and do take the oath provided by law ; the 
keeper of the priſon ſhall not ſtand charged with ſuch 
priſoner, unleſs the creditor ſhall allow him a week- 
ly maintainance, ſuch as ſhall be allowed by the 


county court. The gaoler is the perſon with whom 


The fee of the 
land left for 
highways is in 
the proprietors 
Vide buel vs. 
Clarke, &c. 


Ante. 


the weekly allowance is to be lodged ; and thereupon 
he becomes chargeable to the creditor, for the ſafe- 
keeping of ſuch priſoner, and accountable to the priſ- 
oner for his ſupport ; and that at the time of the priſ- 
oner's eſcaping there was a ſufficiency of money lodg- 
ed for his ſupport with the gaoler. | 


Brown ver/. Freeman. 


A CTION of ejectment. Plea not guilty to the 
u 


jury. The plaintiffs claim under a grant and 
rvey from the town of Chatham. Chatham was 
formerly a part of Middletown, and the land belong- 
ed to the proprietors of the ancient town of Middle- 
town, including Chatham; and in the act incorpora- 
ting ſaid town of Chatham, all common lands were 
left to belong to the proprietors of ſaid ancient town. 
The defendant claims under a grant from the pro- 
prietors of ſaid ancient town of Middjetown, 


In A. D. 1715, the proprietors: voted to lay out 
the new three mile grant, next to Colcheſter, in mile 
tiers, and to lay three highways, one at the end of 
each tier. In A. D. 1721, they laid a highway at the 


eaſt end of ſaid grant, two rods wide; then laid out 


a mile tier of lots and a 3o rod highway ; then anoth- 
er mile tier and a 30 rod highway; then a third tier 
and left a highway 32 rods wide, between the new 

ant and the old lots, which was much wider at one 


end than the other, by reaſon of the new grants not 


running parallel with the line of the old lots. The 
grant was made to one White, to ſatisfy a deficiency 


in one of the diviſions in ſaid town; and was land not 


needed for a highway. 


The queſtion of law upon the facts, was Whether 
the fee of lands left, or ordered by the proprietors to 
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be left for highways, paſſed from them, or only the 
uſe, in caſe they ſhould be wanted for that purpoſe ? 
And whether they are reſumable by the proprietors, 
in caſe they are not wanted for highways ; 


By the court The fee did not paſs out of the pro- 
prietors, and the lands are reſumable by themif they are 
not wanted for highways. And verdict and judg- 
ment accordingly was for defendant. 


Sigony verſ. Richards and Buel, traders in com- 
* 


two, up- 
everally promiſed to pay to him, &c. Richards prays which ks 


oyer of the note and pleads in abatement ; that there face of it, is 

is a material variance between the note declared up- 833 
on and the note ſhewn on oyer ; for that the note eiared upon, it 
ſhewn on oyer appears to have been executed by Buel is not a mate- 
only, for himſelf and Richards; and that he could rial variance, 


not bind Richards ſeverally although the note is ſo ann 


it appears to 


ants in and by a certain note, &c. 2 and 88 


expreſſed. Demurrer. be ſigned by 
* . nl fl 
Judgment—Plea inſufficient. | ſelf and parts 


The note is expreſsly joint and ſeveral, The plain- 7 
tiff has declared upon it truly, as it is expreſſed to be 
on the face of it; there is therefore no variance. 


Whether Buel had authority to bind Richards his 
co-partner, ſeverally or not, may depend upon cir- 
cumſtances, which might be diſcloſed in an action 
brought againſt him ſeverally; but this is a joint ac- 
tion brought againſt both, in which that queſtion 
doth not ariſe. | 


| \ CTION on a note, declaring that the defend- In an action a- 
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Hall ven. Hall. 


CTION of treſpaſs, affault, and falſe impriſon- 


get "Ra ment. Plea not guilty. Iſſue to the jury. 


to releaſe the The jury found a ſpecial verdict as follows, (viz. 
ang: Sean — That — 2 12th of June, A. D. 1788, the bom) 
execution, Ant was conſtable of Wallingford, and as ſuch had 
where ſuffi- in his hands a lawful writ of execution in favor of 
— et "224.7 James Gordon of Plainfield, againſt the plaintiff, for 
| fore commit- the ſum of C13: 12: 2 lawful money, dated 23d of 
ment to priſon. April, A. D. 1788, returnable in ſixty days: That 
on ſaid 12th of June, the defendant applied to the 
plaintiff, and made demand of money and eſtate to 
fatisfy ſaid execution, and none being ſhewn to him, 
he levied upon the body of the plaintiff ; and on the 
13th of ſame June committed him to gaol : The jury 
further found that immediately after ſaid execution 
was levied as aforeſaid, the plaintiff then and there in 
faid Wallingford, offered and tendered to the de- 
fendant, ſufficient perſonal eſtate to ſatisfy ſaid exe- 
cution, and his fees, of his own property; and the de- 
fendant refuſed to receive or to take ſaid eſtate and 


releaſe the body of the plaintiff. 


I he jury then raiſed the queſtion of lawabout which 
they doubted, viz.—If the law be ſo upon the 
facts aforeſaid, that the defendant ought to have ta- 
ken the eſtate tendered to him as aforeſaid, and re- 
leaſed his body, then they find the defendant guilty, 
and Z 15 damages for the plaintiff: But if the law be 
otherwiſe, then they find that the defendant is not 
guilty. | 
The court are of opinion That the law is ſo upon 
the facts aforeſaid that the defendant ought to have 
received ſaid eſtate tendered, and releaſed the body of 
the plaintiff; and-gave judgment for the plaintiff to 
recover {15 damages and coſt. 


And by the court— 


By the ſtatute, entitled, an act concerning arreſts 
and impriſonment, it is enacted, “ That no man's 
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perſon ſhall be arreſted and imprifoned for any debt, 
damage, or fine, where ſufficient means of ſatisfaction 
can otherwiſe lawfully be found from his eſtate, to 
be ſhewn and prefented by him; but if no ſuch ſatiſ- 
faction, can be found, his perſon may be arreſted and 
impriſoned,” 
By this law, no man's perſon ſhall be arreſted or 
impriſoned, for any debt, &c. if ſufficient means 
ſatisfacxion can otherwiſe be lawfully found from his 
| eſtate, either by the debtor's ſhewing it, or by the ofs 
ficer, without the debtor's ſhewing it: This conſtruc 
tion is evident from what follows; but, if no ſuch ſat- 
isfaQtion can be found, his perſon may be arreſted and 


impriſoned. And this ſtatute which was made in fa- 


vor of perſonal liberty, is to be conſtrued liberally. 


By the ſtatute, direQting and regulating the levying 
and i executions, A is enatted, © « That the 
ſheriff or officer, to whom an execution is directed, 
halt repair to the place of the debtors uſual abode, if 
within his'precin&s, and there make demand of the 
debt, or ſum due on fuch execution, with neceſſary 
charges, &c. And upon refuſal of” negleC of pay- 


ment of the ſame, the officer ſhall levy the execution 


upon any of the *perfonal or ' moveable eſtate of the 
debtor z except neceſſary apparel, bedding, &c. &c. 
and upon fuch goods allo, if they ſhall be preſented 
by the debtor.” 

Here it is plain that on failure of payment, the 
officer is required to levy upon any of te perſonal 
eſtate of the debtor, whether ſhewn or not by the 
debtor, except certain neceſſary articles for uphold- 
ing life; upon which he may not levy, unleſs they 
ſhalt be preſented by the debtor. 


If the officer dothnot know the eſtate of the debtor, 
and hath no means of finding it, and the debtor will 
not ſhew it, nor the creditor point it out; he muſt in 
that caſe take the body if to be found, if not, may re- 
turn the execution, non eff. ö 
In the 4th paragraph of the ſame ſtatute, it is fur- 
ther enacted, That, in £9 moyeable or perſonal 
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eftate of the debtor, ſufficient to ſatisfy the debt, and 
charges, cannot be found, and the creditor ſhall not 
agree to accept the debtor's lands, the officer ſhall 
levy the execution on the debtor's body, and him com- 
mit to the common gaol, &c.” 


This clears every doubt and difficulty that might | 
poſlibly ariſe, in the conſtruction of the other parts of 


the law. Further, the form of the execution is in 


the words of this ſtatute. The officer is commanded 
of the money, goods, and chattels of the debtor, to 
cauſe to be levied, and the ſame being diſpoſed of as 
the law directs, paid and ſatisfied unto the creditor 
the ſums aforeſaid, &c. and for want of money, goods 
or chattels of the debtor, to be by him ſhewn unto 
you, or, found within your precincts, for ſatisfying 
the aforeſaid ſums, you are hereby commanded to 
take the body of the debtor and him commit unto the 
keeper of the gaol, &c. 


Thus neither the law, nor the execution, will war- 
rant or juſtify an officer in taking the body of a debtor 
where the means of ſatisfaction can be otherwiſe law- 
fully found from his eſtate—whether he. preſent and 
tender it or not—but clear it is, where ſufficient eſtate 


is tendered by the debtor, his body cannot be taken. 


The facts in this caſe as found by the verdict are— 
That on the 12th of June, the defendant applied to 
the plaintiff, and made demand of money and eſtate 
to ſatisfy ſaid execution, &c. and none being ſhewn 
to him, he levied upon the body of the plaintiff ; and 
on the 13th of the ſame June committed him to gaol 
that immediately after ſaid execution was levied as 
aforeſaid, the plaintiff then and there in ſaid Walling- 
ford, offered and tendered to the defendant ſufficient 

rſonal eſtate to ſatisfy ſaid execution, and his fees; 

is own property; and the defendant refuſed to re- 
ceive or take ſaid eſtate and releaſe the body of the 
plaintiff, &c, 1 


Now the queſtion of law made, is Whether, the 
officer having levied the execution upon the body of 
the debtor, for want of eſtate ſhewn by him, muſt, at 
all events commit him to gaol ; It is clearly the opin- 
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jon of this court, that in certain caſes, he muſt not, 
and that it would be falſe impriſonment in him to do it. 


As firſt—where after the levy upon the body the 
debtor tenders all the money; whether he was poſſeſ- 
ſed of it at the time of the demand and levy, or ac- 
quired it after, is immaterial. Secondly, where the 
debtor offers and tenders ſufficient perſonal eſtate of 
his own property, to ſatisfy the execution and charges; 
for there can be no difference, in the view of reaſon 
or of law, between a man's tendering money or ſuffi- 
cient perſonal eſtate, to an officer upon an excution; 
where the officer has a certain methdd pointed out in 
the law, to turn it into money. In both caſes the 
liberty of the citizen is ſaved ; which is a primary ob- 
ject in the conſideration of the law; the officer is 
completely indemnified ; and the creditor hath all 
that ſecurity and means of ſatisfaction, which the law 


gives in any caſe, That the property was the debt- 


or's, and ſufficient to ſatisfy the execution, are facts 
found by the verdict, and cannot be queſtioned. 
There is not a ſingle reaſon in favor of excuſing the 
body, and taking eſtate, before a levy, that don't ope- 
rate with equal force, for releafing the body, for eſtate 
after a levy upon it; nor is there a ſingle objection, 
but what lies equally againſt the one as the other; 
for if the officer might have taken the body, but doth 
not, and takes eſtate he will be liable to the creditor, 
as much in one caſe as the other, for the eſtate may 
prove deficient, or the title not be the debtor's ; or in 
caſe the money is paid, it may be counterfeit ; the 
law knew that theſ: things might happen, but did 
not ſuppoſe them good reaſons for impriſoning the 
body at all events; and is peremptory that it ſhall not 
be impriſoned, if ſufficient means of ſatisfaction may 
otherwiſe be had from the eſtate, viz. judging and 
acting reaſonably, The officer may be raſh and haſty 
in levying on the body, and the debtor may inſtantly 
tender property to ten times the amount of the debt, 
about the title of which there can be no queſtion ; or 
the debtor may be poor and not have eſtate to tender, 
when levied upon, but ſome friend may ſell him prop» 


erty, about which there can be no doubt, as to tho 
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title or ſufficiency ; and he tenders it—ls the debtor 
in ſuch caſes to be dragged to priſon? And is there 
no redemption for a debtor's body, when once levied 
upon ? 


The court are of opinion—That perſonal property, 
tendered, which the officer has a ſure way to turn in- 
to money, is equally available to releaſe the body, as 
| paying the money; for if eſtate is taken, and it proves 
to be inſufficient to pay the debt, the officer may levy 
for the reſidue, on further eſtate ; and in want of it, 
may take the body : the caſe is preciſely the ſame, 
where the bodyis taken, and releaſed for = Gay forthe 
releaſe of the body in the latter caſe, will not be con- 
ſidered an eſcape but a releaſe by order of law. 


Hall ver Hall. 


HIS judgment was reverſed by the ſupreme eourt 

of errors in May, A. D. 1790, for the follow- 

ing reaſons, viz. after ſtating the facts found by the 
ſpecial verdict. 


The only queſtion in law made by the council on 
the ſpecial verdict, is—Was the officer holden and 
obliged to releaſe the body of the debtor, on his ten- 
dering and offering eſtate ſufficient to ſatisfy the ex- 
ecution. | FE 


By the court unanimoufly—The officer's duty is 
clearly pointed out in his precept or execution, agree- 
able to law, and he is to execute the ſame humanel 
and give it a reaſonable conſtruction. He is to ſea 
for property whereon to levy, at the r place, 
viz. the debtor's place of abode; and alſo to make 
demand, and if none is found by ſearch, or ſhewn to 
him by the debtor upon demand, he is to levy on rhe 
body of the debtor, and him hold until the money is 
Paid, or the debtor releaſed by order of law. ore 
the leyy on the body, the debtor is to have his election, 
either to pay the money, tender eſtate ſufficient, or 
deliver his perſon to the officer; if he neglects or re- 
fuſes, and the officer makes the levy on the body, he 
is anſwerable for the body of his priſoner; and not 


* 
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obliged to releaſe it, unleſs the debtor pays the mon- 
ey. Otherwiſe it would be in the power of the debt- 
or to play with the officer, by tendering him proper- 
ty, the title to which was doubtful, the value uncer- 
tain, and thereby diſtreſs and perplex the officer and 
lead him into ſuits at law, while the officer was liable 
to the creditor, and could not re-levy on the body. 
It may be prudent and ſafe for an officer to releaſe the 
body and accept chattels, and he has his election; but 
it is at the riſk of the officer to accept of any thing 
but the money in lieu of the body. 


It is the opinion of the court upon the facts found, 
that the law is with the plaintiff in error. 


Netleton ver. Riggs. 


CTION of trover, for two notes of - io each 
given by Riggs to Netleton. Plea not guilty 


to e jury. | | 
Caſe was—Netleton had an execution againſt 
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Action of tro- 
ver lies againſt 
a promiſſor for 
his note which 
he got up thro? 
the fraud of a 


Hind and Mather of about £19. Riggs in aid of third perſon, 


them, gave ſaid two notes to Netleton, in ſettlement 
of ſaid execution. Netleton owed Woodhull by note 
about the ſum of ſaid two notes, and delivered ſaid 
two notes to him to receive his pay of Riggs. Hind 
goes and pays Woodhull the debt which Netleton 
. owed him, and took an aſſignment of Netleton's note 
to himſelf. Mather, who was bankrupt, by means of 
a forged order, got up from Woodhull, Riggs's two 
notes to Netleton, and delivers them up to Riggs 
and Riggs gave up his indemnity. Hind ſues and 


recovers the money of Netleton on his note to Wood- 
hull.—And this action is brought to recover for ſaid 
two notes which the defendant got up by Mather's - 


fraud without paying them. 
Verdict and judgment for the plaintiff ; upon the 
round that Riggs may not take benefit of Mather's 


* 
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Staphorſe wer/: County of New-Haven. g 
If- 


CTION for the eſcape of one Warren, commi 
ted on execution, through the inſufficiency of 
c | | 


gaol. 


Judgment laſt court That the county was liable. 
The debt is about ( 500. | | 


Queſtion upon a hearing in damages—Whether 
judgment ſhould be for the whole debt and the lawful 
fees; or only for the ſpeckl damages the plaintiff 
had ſuſtained by the eſcape. | 


Judgment for {75 the ſpecial damages only. Con- 
tra Judge Law. Judge Crauncer excuſed himſelf 


from judging. _ 


This appears moſt agreeable to the genius of our 
laws and the policy of the country. If the debtor 
has eſtate, the creditor has his remedy againſt him; 
if he is bankrupt, it is of little conſequence to keep 
him in priſon ; and the ſpecial damages may be ſuch 
as to induce the counties to keep their gaols in good 
repair, and. enable the creditor to recover his debtar 
again. 7 | | | 


* 


8 


Fairfield County, Aug. Term, A. D. 1789. 
Deſborough wver/: Deſborough. 


An arbitration RIT of error, to reverſe a judgment of a juſ- 
note for £10 tice of the peace, upon a note of G te, given 
vouched b . . , 

to oblige the party to abide the award of arbitrators, 


two witneſſes, . a 

js not within and witneſſed by two witneſſes. 

| > 5 45mg of © Pleatothe juriſdiction of he juſtice—That this is 

the peace. not a note for money only, but is to bind the party to 
perform the award of arbitrators. Judgment —Plea 


inſufficient. 
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Error That ſaid juſtice ought to have judged ſaid 
plea ſufficient. Plea—Nothing erroneous. 


 Judgment—Manifeſt error. 


By the court The juriſdiction of a ſingle miniſter 
of juſtice is limited to the ſum of 4 in all caſes, ex- 
cept in ſuits on bonds or notes for money or bills of 
credit only vouched by two witneſſes, it is extended 
to the ſum of {10. This note is an eſcrow, depoſi- 
ted in the hands ot the arbitrators, to oblige the de- 
fendant to do one of two things, viz. to perform the 
award, or pay the C10. And by the eſtabliſhed rules 
of proceeding, the ſum of the award and intereſt, is 
the rule of damages. In ſuch caſes the juſtice there- 
fore has not juriſdiction of the cauſe. 


Steavens ver Baſs. 


A CTION on a note for (20 on intereſt, dated A»aQionupen 
an arbitration 


5th Jan. A. D. 1788, given to oblige the de- note for more 
fendant to abide an award. Writ is dated the 2d of than C 20, is nos 


April A. D. 1788, and demands 30 damages. 1 


Plea in abatement of the appeal That the original ginal matters 
matters of controverſy ſubmitted, did not exceed eee ra 
þ 20 : That the ſum awarded is but £ 13-5-5- Which mounts to £26 

acts were admitted; and ſaid plea in abatement was 


judged ſufficient, 


The ſtatute is—That in any action brought to be 
heard and tried by any county court, wherein the 
value of the debt, damage, or matter in diſpute, ſhall 
exceed the value of { 20, an appeal ſhall be allowed to 
the next ſuperior court. Here the award is the only 
matter in diſpute, although the action is upon the 
note, according to the principles laid down in the 
laſt caſe ; and the original matters ſubmitted, and 
the ſum awarded, do not amount to £20. 


Abel, ſheriff ver: Bennet. 


A CTION on a note, conditioned, that Sarah nrmwes br Aug 
| Ferreſs ſhould abide a faithful priſoner, who hasthe libertics 
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of the yard, is was in gaol on an execution. Breach alledged, ig 
L negligent cf. That ſhe eſcaped on the 22d of April, A. D. 2785. | 


cape, and where | 

— ee Plea in bar That ſaid Sarah did inadvertently go 

1 about thirty feet over the limits of ſaid priſon; yet 

| barred, nomi- he ſays, that ſhe immediately returned intb the con- 

nal damages fines of ſaid priſon and requeſted the plaintiff to re- 

only are given. ceiye and hold her in gaol, on ſaid execution ; but 
he wholly refuſed. to receive or hold her: And that 
more than two years had elapſed ſince ſaid eſcape 
and by the ſtatute of limitations in ſuch caſes, the 
creditor is barred of any recovery againſt. the plain» 
tiff, Demurrer. 


Judgment—That the plea is inſufficient, and for 
the plaintiff to recover : and nominal damages only 
were given, on the ground that the plaintiff was not 
liable to the creditor. | 


The eſcape was a negligent eſcape in the ſheriff, 
and it was a breach of the condition of ſaid note. 
The ſheriff undoubtedly had his election, either to 
make freſh purſuit and reclaim his prifoner, or to take 
his remedy upon the bond; but neither the priſoner 
nar: the bondſman, in ſuch. caſe, could oblige the ther- 
iff to receive her, after the eſcape. | 
In the caſe of Jones vs. Sheriff Abbey, Windham 
fuperior court, March term, 1789, adjudged— 
the eſcape of a priſoner who hath the liberties of the 
jars on bond, is a negligent eſcape, only in the ſher- 


Lawrence Embra ver/. Sillman and White. 


Service of an A CTION againſt both by writ of attachment and 
W mp 1 ferved on White by a copy. Plea in abate- 


* ment That neither his perſon or eſtate had been 
good to hold attached. . 


5 MA Judgment—Plea.inſufficient. The defendant can- 
not complain that” he has not been attached. Legal 
notice is all that is neceſſary for the purpoſe of trial, 


and this was given him. Vide Scers vs. Blakefly, ant. 


AUGUST TERM, A. p. 1569. (29 
Smith werſe Purdy. 


ſpore of five years and eight months, and the intereſt, T9207. mad- 


Judgment That the defendant does owe the plain- &ion was 
tiff, &c, and that he recover the principal of the debt, brought. 


But the intereſt reſting upon a parole agreement of 
more than three years ſtanding is barred by the ſtatute 


againſt frauds and perjuries. 


A CTION of the caſe for a nuiſance in Poquan- A j;conce from 
nock river, &c. by erecting a griſt-mill and the town to e- 
am, c. Not guilty to the jury. — — 
The defendant relied much upon a licence, which in an action for 
he had obtained from the town of Stratford, in whoſe -*. x * 
bounds ſaid ſtream and dam is, to erect faid mill 
and dam. - 


By the court—The licence, however it may eſtop 
the town from proceeding againſt the dam as a com- 
mon nuiſance, it can be no excuſe or juſtification f 
an injury done to private property. And verdict and 
judgment was for the it, | 


Litchfield County, Augyt Term, 178g. 
Fliming, executor of M Donald wer/. Bates. 


TXT KIT of error, complaining that he commens It is inadmiſfi- 
ced an action againſt ſaid Bates to the coun» ble for a defen- 


4 Bat on a note given to ſaid M Donald: That 2 _ 


eps In bet of action, that there was gainit an obli- 
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gation, after a included in and ſecured by ſaid note more than laws. 
tal by 2: ful intereſt, by he cou agreement of the parties; 
ted. and that ſaid note by force of theſtatute, was void - on 
The defendant which facts the parties were at iſſue to the jury; who 
is not admill- found that there was not included in and ſecured by 
nett wn ſaid note more than the lawful intereſt, &c. and 
tiate his bill, found for the plaintiff to recover the ſum of {247-16 
filed upon the Jawful money damages and his coſt. That faid Bates 
acute, afterwards preferred his petition for a new trial in 
ſaid cauſe, on the ground of having miſſed his plea ; 
for that he ought to have filed his bill of uſury on the 
ſecond day of the court, inſtead of pleading in bar of 
the action, and prayed for a new trial in order that he 
might file his complaint, &c. That ſaid county 
court granted him a new trial; and faid cauſe was 
entered and continued to the court holden on the 4th 
Tueſday of March, A. D. 1788 ; and on the 2d da 
of ſaid court, ſaid Bates filed his complaint agan 
ſaid note, which ſaid court admitted, and proceeded 
to ſearch out the truth of the complaint, by the oath 
of the defendant, ſaid M*Donald being dead; and 
thereupon faid court conſidered and gave judgment 
that ſaid note was ufurious and oppreflive, and for 
the plaintiff to recover only the principal due on faid 
note, excluſive of the intereſt. 


Errors aſſigned were—1ſt. That no new trial was 
ntable in ſucha caſe, andforſuch a cauſe. 2d. That 
aid court ought not to have permitted the defendant 
to have filed his complaint as aforeſaid ; nor admitted 
him to his oath to prove it, contrary to the verdict of 
the jury, the ſaid original promiſſee being dead. Plea 
— Nothing erroneous. | 


Judgment—Manifeſt error. 


By the court—The ſtatute made to prevent the ta- 
king of unlawful intereſt, provides two remedies for 
the miſchief ; and the defendant has his election, ei- 
ther to charge the ſury directly and avoid the ſecu- 
rity wholly, or to file his complaint on the ſecond day 
of the courts ſitting and thereby lay a foundation for 

the court to proceed to ſearch out the truth, by the 
oath of the parties, or in any other way proper for a 
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eourt of chancery : And if the plaintiff ſhall refuſe to 
be examined upon oath, he ſhall be nonſuited; and 
if upon ſuch enquiry ſaid obligation is found to be 
uſurious, the whol- of the intereſt ſhall be expunged 
and judgment be given for the principal ſum due on 
the note only. But the defendant cannot vail him- 
ſelf of both remedies. 


The complaint muſt be filed on the ſecond day of 
the court, to which the ſuit is brought and not after. 
The granting of the new trial for the purpoſe of filing 
his complaint was perfectly idle; and allowing him 
to file it at the time and in the manner it was done, is 
directly againſt the ſtatute 3 and then admitting the 
defendant a witneſs to ſubſtantiate his own: defence is 
contrary to the rules of proceeding in chancery— 
would endanger all written ſecurities—and tend to 
defeat the guards provided by law againſt frauds and 
perjuries. | 9 
This judgment was affirmed in the ſupreme court 
of errors, 


Saliſbury vert Fairfield. 
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"4 CTION to recover pay for ſupporting one A ward has 


Samuel Allen a pauper. Iſſue to the jury. 


The pauper was born in A. D. 1757; his parents 
were then ſettled in Fairfield; afterwards his father 
died. His grand-father, who alſo was ſettled in Fair- 
field, took guardianſhip of him in_A. D. 1764. His 
mother married another huſband, whoſe name was 
Allen, and was alſo ſettled in Fairfield. In A. D. 
1766 his mother and her huſband removgd to Stam- 
ford; and in A. D. 1768 his grand-father and guar- 
dian removed with him to Stamford, he then being 
11 years old; and he lived with his guardian in 
Stamford until he was 14 years of age, when he choſe 
a guardian, and was bound an apprentice to a maſter 
ſettled in Stamford. | 


The queſtion was—Whether the pauper hadgained 
a ſettlement in Stamford. Verdict for the plaintiffs, 


right to reſide 
with his guar- 
dian and Rich 
reſidence gains 
no ſettlement. 


. AGE. rr. Nt Ar ot — — — 
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And by the court—The pauper's reſiding in Stam» 
ford as an apprentice gained no ſettlement z and his 
reſiding there with his guardian three years, gained 
noſettlement, neither in right of his guardian, nor in his 
own right by commorancy yz he was not a ſubject of 
being warned, nor might he be parted from his guare 
dian during his minority; his refidenee therefore in 
Stamford was of neceſſity, and not by the approbation 
of the town of Stamford. eat 47 


This judgment was affirmed in the ſupreme court 
of errors. | 


Hurd ver. Fleming, executor of M*Donald, 
Aion of book CTION of debt on book. Plea—Owe nothing. 


debt lies for Iſſue to the jury. Book was for £4< paid to 
pert i the deceaſed on a note. Ke * 
hath not been The defendant objected to the plaintiff's being ad- 
applied, and 


the intereſt, mitted a witneſs to prove the article charged: But by 
the court he was admitted, on the ground of prece- 
dents ; the caſe of Prentice vs. Phillips, adjudged at 
N was cited; and a bill of exceptions was 
ed. 


The plaintiff teſtiſied That he paid the money to 
ſaid deceaſed and took of him a receipt, which he had 
loſt: That the whole ſum of the note on which he 
paid it, had been recovered of him with the intereſt. 

Verdict for plaintiff to recover the principal fum 
with intereſt. n Ar} 

Writ of error was afterwards brought to the fu - 
preme court of errors on the bill of exceptions and 
judgment was aſfirmed. AN Wwis%. 

This was extending the remedy by action on 
very far indeed. It is enabling the plaintiff, undet 
the form of this action, to introduce himfelf a witneſs 
to prove payment, made upon a note or bond; which 
will render the ſecurity of debts by ſpecialty lefs ſafe. 


; The caſe of Prentice vs. Phillips was relied on, 
tried at Hartford adjourned ſuperior court, Noy, A. 


"IS 
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D. 1785, which was an action on book for {200 
hard money, paid on the 1ſt of May A. D. 1776 to 
the daughter of ſaid Phillips, on account of a note he 
held againſt Prentice, and which had not been applied. 
Plea was, owe nothing, Iſſue to the jury. It was 
objected, that this was not a proper article to be char- 
ged on book; and as there was no other article char- 
ged, the book ought not to go to the jury; and that 
the plaintiff ought not to be admitted to teſtify to it. 
Both objections were overruled. The book and the 
plaintiff were admitted, and the plaintiff recovered 
principal and intereſt. | 


Hartford County, Sept. Term, A. D. 1789. 
Hudſon and Goodwin, printers verſe Patten. 


A CTION upon the ſtatute, entitled an act for the The printing 
encouragement of literature and genius; for 99 
bringing into this ſtate and ſelling 1500 copies of and on his eopy 
Webſter's Inſtitute of Engliſh Grammar, of which right, is the 
they claimed the right ; contrary to the ſtatute, _— 
and in violation of their right, and demanding the printed them 
penalty. Plea not guilty. Iſſue to the jury. for himſelf. 


The caſe was The plaintiffs had purchaſed of Mr. 
Webſter the copy right of his Inſtitute of Engliſh 
Grammar, to print and veng, A this, and in all the 
New-England ſtates, and in s * ſtate of Vermont 
to pay Z 5 for every thouſana they ſhould ſell. One 
Campbell purchaſed of faid Webſter the copy right 
to print and fell as many as he could in a certain 

iven time, in the ftate of New-York, for £60. 
Campbell employs the plaintiffs to ſtrike off 2,000 

copies for him in ſheets, he to pay for the printing 
and paper; which they did, and ſent them to him in 
New-York ; the defendant goes to New-York, pur- 


chaſes 1500 of them in ſheets, of Campbell, brings 
them to Hartford, binds and ſells them. 
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Queſtion was Whether this was a proceeding 
contrary to the ſtatute: Verdict for plaintiffs and 
4100 damages, and accepted by the court; for al- 

ough the plaintiffs printed them at Hartford, yet 
they were for Campbell, and upon his copy right, and 
to be ſold in the ſtate of New-York ; it was there- 
fore, the ſame as though Campbell had printed them, 
in New-York, on his own right, and the defend- 
ant had introduced them here. 


State ver. Shaw and fix others. 


An officer, ina } NFORMATION for a riot. Not guilty plead. 
| proſecution for Iſſue to the court. Shaw was an officer, had a 
3 warrant againſt one Allen for lewd behavior; Allen 

his buſineſs, & had given out high threatenings againſt Shaw: Shaw 
demanding ad- took theſe people with him to aſſiſt him in taking of 
tit p 2 Allen; as he had conſtantly avoided him. After ma- 
has, 2 king known his buſineſs, and demanding admittance 
to make an ar- into the houſe, being refuſed, he broke the door, and 
reſt. entered the houſe with two of his aſſiſtants; the oth- 


qi or ers did nothing, but remained out doors. 


22 A motion was made, after the evidence for the ſtate 
idence; may Was through, to introduce ſaid attendants as witneſſes, 
be admitted as againſt whom there was no evidence, but their going 
Wwitnelles. with Shaw by his command to the houſe. The court 
took time to conſider of it, and was of opinion that 
their going with Shaw by his command, and being 
preſent when he broke ſaid doors, under the circum- 
ſtances was doing nothing that was unlawful; and 
they were admitted, nd the defendants found not 


guilty, and diſmiſſed without coſt. | 
Dana ver/. Roberts. 


9 Xyrnpror for the plaintiff. Motion in arreſt of 

| judgment, that one of ſaid jurors while they 
Mogan had the | cauſe under conſideration, related to a Mr. 
the jury, upon Merrils, the full ſtate of the caſe, and of the evidence. 
the merits of a on both ſides ; the facts being proved, the court ſet 


— — aſide the verdict. ; 
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By the court—The principal guard upori 1 A juryman 
they * 
are ſuffered to enter into converſation with people by a motion in 
reſpecting the cauſes they have under conſideration, arreſt may nos 
the putity of trials by jury, the great barrier of liberty be a witacks. 


in this ſtate, is, their oath and their virtue—i 


and juſtice will be corrupted ; it ought therefore to 
be guarded with the moſt vigilant attention. The 
juror, was not admitted to teſtify upon the motion, 
either to criminate or exculpate himſelf. I. Durn. 
11. I. Str. 6.12. , | 


* 
Beacher wer/. Hart. 


RROR. Bescher ſued Hart on a note; Seth A conſtable 


choſen out of _ 
the month of 


Lewis ſerved the writ as conſtable. 


The defendant plead in abatement—That ſaid 
is was not conſtable, and had no right to ſerve 
ſaid writ ; plaintiff replied that he was not choſen at 


the annual meeting in December, but that ſaid annu- vat 


al meeting was adjourned into the month of January, 
and that he was then choſen conſtable and ſworn ; to 


this reply the defendant gave no anſwer although mo- 


ved for, and the 2 court gave judgment, that 
ſaid Lewis was not choſen conſtable in the month of 
December, but in the month of January, and faid 


choice was illegal and void, and that ſaid writ abate. | 


Errors aſſigned were iſt. That the court ought to 
have ordered the defendant to have anſwered ſaid re- 
Ply- 2d. That ſaid writ ought notto have been abated. 


Judgment—Nothing erroneous. 


By the court—Regularly in every action at law, an 
iſſue in fact or in law, ought to be joined, in order to 
a deciſion; but the practice has been otherwiſe in 
pleas of abatement, and a plea unanſwered has been 
conſidered as demurred to; and it is evident the coun- 
e conſidered theſe pleadings in that light, for 

ae court found the facts in the reply to be inſufficient. 


The ſtatute is expreſs, chat conſtables, and other 
town officers, ſhall be choſen in the month of De- 
eember, and be ſworn; and certain duties are enjoined 


* 
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them to perform in the month of January; and 
—＋ act relating to conſtables is expreſs that conſta- 
bles ſhall be choſen and ſworn before the firſt day of 
January; and in caſe any town by death or removal 
of the conſtable or conſtables thereof, ſhall become 
wholly deſtitute of ſuch officer, ſuch town ſhall af- 
ſemble forthwith and proceed to the choice of a con- 
ſtable or conſtables, to ſupply the vacancy ſo made, 
who ſhall be ſworn, &c. Had the towns a tight to 
chooſe their conſtables in any other month than De- 
cember, the proviſion of this act would have been un- 
neceſſary. | 


Brick, &c. executors of Brick ver. Reed. 
In trover, if the - 


-& CTION of trover for an execution of £41. Plea 

2 82 not guilty to the jury. | 
er the thing The debtors in ſaid execution were ; the de- 
— fendant was an officer and received Nasa 
Foe ful coſt, with diſcretionary orders; he collected Z 24 and en- 
although the dorſed it on the execution, and had paid to the plain- 
re tiffs C12; the execution was demanded of the defend- 
ges under for- ànt and refuſed, and after the action was commenced 
ty ſhillings, „ ern was returned and received by the plain- 

The jury found the defendant guilty, and 127 dam- 
ages ewes accepted by the Ae Lars Br 
and Roor diſſented, upon the principle that the jury 
ought to have given in damages the 12, which he 
had received and.endorſed, and had not paid to the 
creditor ; and ſaved another ſuit : For the re- 
fuſal was a converſion of the money received, as well 
as of the execution on which it was received and en- 
dorſed. | N 
An objection was made to allowing any more coſt 
than damages; by the court full coſt muſt be allowed 
for the effect of the ſuit was a recovery of the execu- 
tion, as well as the 12/ given by the jury for ſpecial 
damages. | . 
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. Watſon ver/. Gaylord. 
ETITION in chancery to forecloſe the equity of > 3 
redemption in certain mortgaged premiſes. mortgage deed 


The reſpondent on the ſecond day of the court filed 2 


his complaint; alledging that more than lawful inte- may be received 
reſt was included in, and ſecured by ſaid mortgage, 2e an anſwer, . 
and prayed the aid of the petitioner's oath; the peti- or aero bill. 
tioner objected to receiving it: The court on conſid- 
eration determined that as the petition was in chan - 
cery, the defendant had right to anſwer or file his 

a_ bill, and to have the Kale of the petitioner's 
oath. 


The petitioner objected againſt being examined on 
oath touching ſaid uſury, becauſe if true it would ex- 
poſe him to a penalty: But by the court the objection 
was overruled, and the petitioner withdrew his peti- 
tion. | | 2 


State ver: Worthin gon. 


l 0 ſtrance to a re« 
Remonſtrance—That the auditors had made a Aa ils "2 


miſtake, by charging the ſtate a large ſum in good tors the court, 
money nominally, which was paid by ſaid Worthing- will enquire of 
ton in depreciated. bills. Objection was made as to the — wy 

any enquiry, reſpecting thoſe facts; the court deter- 1 they 
mined and did enquire of the auditors the principles made out the 
upon which they made out the balance. balance. 


And ſaid return was accepted. 


ETURN of auditors in an action of account. Upon à remon- 


2 — —-—-—- - 


| 
| 
j 
| 


tas PVINDHAM COUNTY, 
Windham County, Sept. Term, A. D. 1789. 


Dixon verſ. Pierce. 
Where a judg- RROR, Pierce brought an action to the coun- 
> e ty court againſt Dixon, for riding over lis 


reverſed in daughter, a minor, whereby ſhe was much hurt, and 
pare The il. he put to-coſt in her cure. Verdi and judgment 
* 2 ENS was, that the plaintiff in ſaid action recover fourteen 
verſed and the ſhillings damage, and coſt ; Coſt taxed at £5 17:2. 


9" = - Error aſſigned That no more coſt than damages 


damages and Ought to have been allowed. Plea nothing erroneous. 
_ Judgment—Manifeſt errror ; and judgment rever- 
ſed as to the coft over the fum of the damages. 


This is a eaſe; within the ſtatute, where no more 
coſt than damages is to be recovered ; and as the ſev- 
erance may be made, the court reverſed the judgment 
only as to that part which was illegal, viz. all the coſt 


over the ſum af the damages. . 
A ie  CYCIRE FACTAS againft Baldwin as debtor to one 
n Dimock, an abſent abſconding debtor. Iſſue 


79 — was cloſed to the jury. eſtion was put to the 


what the ab- court, whether ſuch a cauſe nughbt be tried by che ju- 


ſconding debt- ry, A 
ery os tte By the court it may 


- diſprove his The queſtion was- Whether ' Baldwin owed Dim- 


owing him. ock; what Dimock had fai previous to any contro- 
=> On. verſy was admitted to be given in evidence by the 


dther evidence, defendant, to prove that he did not owe him; on the 


benden the gar- ground that the plaintiff ſtood in Dimock's right: and 
his 3 the piaintiff was allowed to produce other evidence 
neſs.  » beſides the defendant's teſtimony, to prove the indebt- 
An ifſue joined edneſs of the defendant, taking a diſtinction between 
oy 095A," >a the caſe in chancery where the petitioner calls upon 
3 againſt a the reſpondent to diſcloſe upon oath, and where the 
arniſhee, may law lets a party in to teſtify for the benefit of both; 
—4 by the _ is by the act of the plaintiff, the other by act of 
- — | 


„ 
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Stores verſ. Stores. 


CTION of debt by book. PR 
Iſſue to jury. The book conſiſted of two ar- 


we nothing. 


ücles z one for Caſh paid (4, and que for an order 


drawn in favor / of the defendant, on 
bell, for {60 yalue received. 


Queſtion tg the court Whether ſuch an order may 
be charged on book; and whether the plaintiff may be 
admitted to ſwear to it, when in the writing he has 
acknowledged that he has received the value. 


By the court—The order may properly be charged 
on book, and the plaintiff be 2 wa, ſwear to it, 
it being an article of commerce; there is a wide dif- 
ference between an action brought uppn an order or 
bill of exchange, and an action brought for an order 
or bill of exchange. | 


Elderkin verſ Elderkin. 


CTION on note, executed at Roxbury in the 

Maſſachuſetts, payable to plaintiff or order, 

where notes are Manes. 50 nd. there endorſed tc 
Thomas Lee; ſaid note dated 29th Oct. 1770. 


Before the commencing of this fyit the plaintiff ob- 
tained an act of bankruptcy in his favor, and all his 
property was aſſigned to truſtees. Flea—Full pay- 
. Iſſue to the court. Objection, that this ac- 
ion cannot be maintained in the plaintiff ꝭ name: By 
the court it cannot; and it was withdrawi 


But the court was of opinion That an action 
might be maintained by Mr. Lee, the endorſce in his 
own name, as the note was executed and endorſed in 
r by law it was neg 


illiam Camp- 


- 


139 


An order 
drawn by the 
plaintiff on a 
third perſon, 
for value re- 
ceived in favor 
of the defend- 
ant, and delive 
cred to him, 
may be charged 
on book, and 
the plaintiff be 
allowed to 
ſwear to it. 


An action in 
the name of a 
bankrupt, 
whoſe pruper- 
is all aſſign» 
ed tv.truſtees, 
is not ſd{tair 
ble upon a nd 
taken before 
the bankrupt· 


cy. 


BV — — — 


. the defendant 


14⁰ NEW. LONDON COUNTY, 
Neu- London County, Sept. Term, 1789. 


Maples and Monroe verſ. Peck. 
In an action by RROR. Peck was an officer, had an execution 
an officer, for in favor of Marcia Maples againſt ſaid Mon- 


— roe and others to ſerve and collect he levied it on 
on a ſpecial un- ſome cattle, the property of Monroe, and was a- 
dertaking of bout to poſt them, and upon the requeſt of the de- 
do keen and re. fendants he delivered ſaid cattle to them to keep, and 
2 them; took their 2 in writing gy deliver them * _ 
it is not neceſ- on the day o upon his demand, as by ſaid 
_ ” — receipt or — Gal &c. That they never — 
erty "hae {aid cattle, although ſpecially demanded on ſaid day; 
the judgment Whereby he is become liable to pay ſaid execution, 
remains in to his damage { go. Demurrer. Judgment of the 


* unſatiaſi- ommon pleas—That the declaration was ſufficient. 


Errors aſſigned were—1ſt. It appears that the cat- 
tle were the property ef Monroe, one of the defen- 
dants; and it doth not appear that ſaid Peck ever 
poſted ſaid cattle as the law directs. 2d. There is 
no averment in the declaration that ſaid 1 ** 
and execution remain unpaid and unreverſe lea 

Nothing erroneous. | 


J udgment—That there is nothing erroneous in the 
judgment complained of. | | 


By the court—The action is brought upon a ſpe- 
cial undertaking and promiſe. The preſumption 1s, 
that the officer Fo done his duty, unleſs the contra- 
ry is averred. The allegations Ake. to be want- 
ing in the declaration, are not neceſſary; and if the 
defendants would avail themſelves of them, they 
ought to have plead the payment or reverſal in bar, 
and that the goods were returned to the owner. Same 
point adjudged in an action brought by Hartſhorn, 
an officer, upon a receipt for a horſe taken on execu- 
tion, againſt Halſey, at New-London, Sept. 1784. 


e judgment was affirmed in che ſupreme court 
pr errors. 


SEPTEMBER TERM, A. D. ½ 445 
Cheeſborough verſ Clark and Fanning. 
CTION of ejectment. Plea not guilty to jury. It is no objec- 


Plaintiff's title The levy of an execution upon tion to the title 
ſaid Fanning's land; to which levy, three exceptions under the levy 
were taken by the defendant : 1ſt. That by a written 8 
agreement the execution was not to have been taken ken out ſooner 
out ſo ſoon by two months, as it was, 2d. That than it was a- 
William Williams, Eſq. who appointed one of the ap- r — 
praiſers, was not the neareſt juſtice to the land who one of the ap- 
could judge between the parties. 3d. That the ap- praiſers, was 


praiſer choſen by the debtor, and agreed to by the *<nant to the 


creditor was tenant to the debtor, and not an indiffer- 2 " wit 
ent perſon. | ics know» 


By the court—As to the firſt exception ſuch agree- — 8 * 
ment between the parties is not admiſſible on this iſ- By next aſſiſt- 
ſue to defeat the title. By next juſtice, in the ſtatute aut X* "_ 
is not meant ſtrictly the neareſt, but ſome one in the Moles = ap- 
town where the land lies. As to the third exception, praiſer, is not 
there is no law that excludes a tenant from being an _ —.— 

. appraiſer of land, taken on execution; and where the ,,. . 
parties having knowingly and underſtandingly agreed one near by in 
upon him, as in the preſent caſe, both parties knew the ſame town. 
he was tenant; they are eſtopped to ſay he is not in- 
different, eſpecially the debtor, whoſe tenant he was, 
and who choſe him. 


Verdict and judgment for the plaintiff. 


Church, executor of — ver. Rhodes. 
A CTION on note. Plea full payment. Iflue to Accord and 
the court. ſatisfaction 


. cannot be given 
The defendant proved that he ſold and delivered a in evidence un- 
quantity of cheeſe to the teſtator, more than to the — the plea of 
amount of ſaid note, which was agreed to be received — 
on ſaid note. 


judgment for the plaintiff—Becauſe the proof did 
not 7 4 the iſſue; he ought to have plead it by way 
of accord and ſatisfaction; no collateral article can be 


payment of a money debt, although it may be deliver. 


\ 
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ed and received in ſatisfaction by the accord and a- 
greement of the plaintiff. 


Vail verſ Mumford. 


Indebitatus af- CTION of indebitatus aſſumpſit upon a judg- 
fumpfit will! ment brought againſt Mumford, as an abſcon- 
— * ding debtor—ſetting forth the judgment, execution 

It is no defence and a return of mm ef upon it—alſo, it is averred, 
to an action a- that ſaid Mumford had ſecreted his property, and had 
ere N abſconded; whereupon the defendant became liable, 
e per- &c. did aſſume, &c. copies were directed to be left 
ſons copied, are with certain perſons who were agents, factors, &e. 


not his agents of ſaid Mumford. 


ar factors. | 
Plea in bar—That ſaid perſons were not, nor are 
agents, &c. to the defendant. Demurrer. 


Judgment—Plea ſufficient, upon the ground ſolely 
of the inſufficiency of the declaration ; for indebitatus 
aſſumpſit will not lie upon a judgment. Cower 128. 
For it is no objection to the plaintiffs having jùdg- 
ment againſt the defendant, that the perſons copied 
are not his agents and factors. 


Minor verſ. Knowles. 


No damages "| RROR to reverſe a judgment of two juſtices 
are to be given on an information gui tam, for a forcible entry 


in a proſecu- : - ; 
tion n the and detainer, wherein the court awarded damages to 


ſtatute for a the party. i 
— Judgment reverſed as to the damages only. 


The ſtatute is—That the party grieved ſhalt recov- 
er treble damages and coſt by action of treſpaſs, &c. 
but no damages are to be given, on ſuch information, 
for | the forcible entry 3 &c. a 


Noyes verſ. Moor. 


An; ngreement * An of aſſumpſitz declaring— That in A 


lands executes 4 laſt, the defendant applied to the plaintiff to 


en one part, is procure for him a deed from John Bacon and wife of 


SEPTEMBER TERM, A. D. 2789. 


i tract of land, particularly deſeribed, through which not within the 
ſtatuteoffrauds - 


perjuries. 


ran a ſtream of water, and the privilege of raiſing the 
water three feet higher, than a dam then ſtanding 
on Joſhua Powers's land; and propoſed and engaged 
that in caſe the plaintiff would procure for him ſaid 
deed, he would give his note for Aach ſum as Meſſrs. 
Seldon, Eli and Lewis ſhould apprize it to be worth; 


t 
and 


to which the plaintiff agreed, and promiſed to procure 


ſaid deed from ſaid Bacon and wife of faid land and 

rivilege, for the defendant, on or before the ſecond 
Tueſday of June then next; and the defendant in 
conſideration thereof, afſumed and promiſed to give 


his note to the plaintiff, upon ſaid deed's being pro- 


cured for the ſum it ſhould be eſtimated to be worth by 
faid Seldon, &c. And the plaintiff ſays that ſaid Seldon, 
&c. eſtimated it to be worth 83 lawful money; and 
before ſaid ſecond Tueſday, viz. on the 1oth of faid 
June, he procured and offered and tendered to the 

efendant a good authentic deed of ſaid land and 
privilege from ſaid John Bacon and wife, and ever 
fince hath ſtood ready to deliver faid deed, and in all 
things hath performed on his part; and the defend- 
ant refufed to give his note as aforeſaid, or in any 
way or manner to perform his promiſe, &c. 


£100, per writ dated ad of Oct. A. D. 1788. 


Plea in bar That ſaid contract was for the tranſ- 
fering of lands and for no other conſideration and 


was not reduced to writing, nor any memorandum 


thereof made ; and by the ſtatute to prevent frauds 
and perjuries no action is maintainable upon it. De- 
murrer to the plea. | 


Judgment—Plea inſufficient. 


By the court—This action is not within the ſtat- 
ute; which extends to executory agreements and not 
to agreements executed on one part as this is; nor 
does the Jaw mean to put it in the power of the de- 
fendant to take advantage of his own wrong to im- 
poſe a groſs fraud upon the plaintiff, as would be the 
_ Cale, fl after the plaintiff had procured a deed from 

faid Bacon, &c. to the defendant and paid or given 
ſecurity for the land, the deſendant might be at libert) 


to depart from his agreement. 
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This ſtatute is nearly a copy of a ſtatute in Greats 
Britain, made the 29th of Charles II. almoſt one hun- 
dred years before; which by a long courſe of deciſ- 
ions had obtained a ſettled meaning and conſtrue- 
tion, with which the legiſlature of Connecticut, it 
muſt be ſuppoſed, were acquainted; and which will 
afford much light in the conſtruction of ours. That 
a parole agreement concerning land, executed on one 

art is not within either the letter or the ſpirit of the 
— which contemplated parole agreements, mere- 
ly executory, is clear; for where the money is paid, 
or the deed is given, and the agreement executed on 
one part, natural juſtice requires that the other part 
ſhould be performed: And in ſuch caſe, the proof of 
the agreement does not ſtand upon parole evidence 
only; but upon the execution on one part. 


Accordingly it was adjudged at New-Haven, Feb. 
term, A. D. 1773, in an action of afſumpſit, brought 
by Submit Tainter againſt Joſeph Brockway, declar- 
ing that in conſideration of {600 lawful money, 
which the plaintiff promiſed to pay the defendant for 
a certain farm, deſcribed in the declaration, and of 
three dollars earneſt money in part received by him, 
he aſſumed and promiſed to give her a deed of ſaid 
farm in a fortnight, &c. which he had not done. The 
defendant plead the ſtatute in bar; and that ſaid a- 
greement was by parole and 'no memorandum made 
of it in writing; and a demurrer to the plea. The 
judgment was That the plea was ſufficient; the a- 

eement ſet forth in the declaration, is clearly with- 
in the ſtatute, and the payment of the three dollars 
earneſt money, as it is called, is not ſuch an execution 
on one part, as to take it out of the ſtatute. 


And it was determined at Hartford adjourned ſu- 
pres court, A. D. 1777, on a writ of error, brought 
by Oliver Clark vs. William Brown and wife, to re- 

verſe a judgment of the county court, in an action, 
Brown and wife vs. Clark; declaring that in conſid- 
eration of a deed of a certain piece of land executed to 
faid Clark, by the wife of ſaid Brown, when a feme 
ſole ; ſaid Clark afſumed and promiſed to pay her 
£141awful money, which he had never performed- 
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The defendant demurred to the declaration, and 
judgment of the county court, that the declaration 
was ſufficient, and for the plaintiff to recover. 


Errors aſſigned - iſt. That there is no direct 
averment that ſaid deed was ever delivered. 2d. That 
the promiſe is by parole and within the ſtatute to pre- 
vent frauds and perjuries. 


Judgment of the ſuperior court That there is no- 
thing erroneous, in the judgment complained of. For 
upon a general demurrer advantage is not to be taken 
of the ſtatute, for there may be a memorandum in 
writing which may be produced in evidence, that is 
not alledged in the declaration. But further, this 
action is not within the ſtatute; for it is not laid up- 
on the parole agreement only, but upon the agree- 
ment executed on one part. Gilb. court chanc 
231. 1 Bac. ab. 74 and 75. 2 Str. 785. 1 Blac. 
Rep. 600. And Chapman vs. Allin, adjudged at 
Windham, March Term, A. D. 1788. Kirby's Re- 


parts 399. 


This judgment of Noyes vs. Moor was reverſed in 
the ſupreme court of errors. The reaſons have not 


been given as I have been able to find. 
Mumford, &c. ver/. Buel. 
RROR to reverſe a judgment of the county 
E. 


court, in an action brought by Buel vs. Mum- 


on a note, dated the 3 fſt of May, A. D. 1788. 


Plea in bar—That ſaid 3 1ſt of May was Saturday, 
and that after the ſetting of the ſun, and the darkneſs 
had comprehended the light on ſaid day, ſaid Buel 
cauſed ſaid Mumford to be taken on an execution in 
his favor; and to procure ſaid Mumford's releaſe from 
faid arreſt, ſaid note was given and executed between 
the hours of eleven and twelve at night; which time 


was part and parcel of the Sabbath or Lord's day, and 
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A note execu- 
ted on Saturday 
night, between 
the hours of 11 
and 12 P. M. 


is good. 


is void. Demurrer— Judgment of the county court 
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that ſaid plea is inſufficient, and for the plaintiff to 


eco ver. 


| 4 
Error aſſigned—That faid county court oof to 
have adjudged faid plea ſufficient. 


| Judgment—Nothing erroneous. 


By the court— All people agree, that the artificial 
or folar day is the Sabbath z and that the Sabbath in- 
cludes the whole of the natural day of 24 hours 
but whether it includes the evening and night prece- 
ding, or any part of it, or the _— and ng t ſuc- 
ceeding, is a matter about which mankind differ; and 
undoubtedly the law meant to allow them liberty of 
conſcience, in caſe they do not diſturb others. 


The law forbids all ſecular bufineſs upon the Lord's 
day, under a penalty; it forbids all diverfions and af- 
ſembling together at taverns, and in the ſtreets on 
Saturday evenings after ſun-ſet; on the Lord's day; 
and on Sabbath day evenings : By this it is clear that 
the legiſlature meant by Lord's day, the artificial day, 
and all arreſts made on the Lord's day, are declared 
to be void. This tranſaction being at a time when 
the ſtatute has not forbid the doing of ſecular buſi- 
neſs, nor declared it to be void ; the court cannot 
adjudge it to be ſo; eſpecially as it would be to ena- 
ble the defendant to take advantage of his own wrong 
act, to injure the plaintiff, | 


Brewſter verſ. Town of Norwich. 


2 242 debt on book. Plea owe nothing. 
1 in the 


the — 


of him for them for which he gave his receipt 
— and an ac- 
tion of book 
debt will lic 


Hue to the jury. 


The jury found that the plaintiff had- in his hands 
y four barrels of beef, the property of the defendants, 

z that in A. D. 1784, 
he delivered ſaid beef to the defendants order, but did 
not take up his receipt ; that the defendants brought 
a ſpecial action of the caſe upon ſaid receipt, and re- 
covered for ſaid beef, and refer the queſtion of law 
upon the facts aforeſaid, to the court, whether the 
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defendants are indebted to the plaintiff for ſaid beef, 
and whether it may be recovered in this action. 


The court is of opinion—That the law is ſo upon 
the facts aforeſaid, that ſaid beef is chargeable on 
book, and recoverable in this action; the defendants 
having recovered on the receipt pay for faid beef, the 

perty thereby was veſted in the plaintiff; and they 
aving received it by delivery of the plaintiff, are juitly 


x 


indebted for it. 


Middleſex County, Fan. Term, A. D. 1790. 


| (4 Hox. 5 DER, rrp Kama — 1 

Appointed upon Fudge Law's mtment to the office of Diſtrict Fudge. 
ANDREW ADAMS, E8Q, 9 

JESSE ROOT, EQ. 8 

CHARLES CHAUNCY, EsQ. CJ p 

ERASTUS WOLCOTT, EsQ, 


Champion verſ. Spencer, &c. 
8 W 
Wei. of partition ; declaring that the plaintiff — 54 


and defendants were owners as tenants in intiff muſt 

common, of about 200 acres of land in Eaſt-Haddam, > forth the 
and particularly deſcribed, in ſuch manner and pro- right and pro- 
portion. that . plaintiff had right to have aparted e e he is 
and ſet out to him, in ſeveralty, 14 acres 110 rods, 2 —_ 
equa! in quality, ſituation, and privilege, with the reſt a third, a fifth, 
of ſaid land, and that the defendants have right to the &. 
remainder, &c. | | 

Plea in abatement— 1ſt. That the plaintiff has not 
ſet out the proportions which the defendants have 
right to, among themſelves. 2d. The declaration 
doth not ſtate the proportion. which the plaintiff is 
entitled to- but 2 certian quantity of land which may 


be impracticable to be ſet out to him. 


1 the plea is ſufficient, upon the 
| exception: It being immaterial and unneceſſary 
to ſet out the defendants proportions among them - 
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A ſpecial inde- 
bitatus aſſump- 
ſit will lie for 
money paid by 
miſtake in a 


ſettlement. 


On a plea in a- 


batement of an 
appeal, becauſe 
the value of the 
matters in diſ- 
pute was under 
L 20—parole 
evidence to 
prove the val- 
ue, not admiſſi- 
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ſelves, for they may not wiſh a ſeverance; but the 
plaintiff ought to have ſet forth the proportion he is 
entitled to have and hold in ſeveralty. T 


Sage verſe Alſop, 


PECIAL action of indebitatus aſſumpſit for 
) £221:7:9, paid by miſtake, in a ſettlement of 
accounts in December A. D. 1767, and receipts paſ- 
ſed. 


The action judged to lie, and a recovery had by 
verdict of the jury. b | 


New-Haven County, Jan. Term, A. D. 1790. 
Miles wer. Troop. 
Jay of aſſumpſit for 2000 foot of oars, 


which the defendant received to ſell, and prom- 
iſed to account for the avails ; value £30 ; damage de- 
manded { 40, HE TOR Ne 
Plea in abatement of the appeal That the oars, 
the only matter in diſpute were not, nor are of the 


value of £20; and offered parole evidence to prove 
the value. | 


By the court—The evidence was not ad mitted ; 
and the plea judged inſufficient : It muſt appear from 


the record, what the value of the debt, damage, or 


What the law 
enjoins to be 
done, need not 
be inſerted in 
the writ. 


other matter in diſpute is, and the court will never 
go into proof to find the value, which is the pro- 
vince of the jury or triers to do upon a hearing on the 


Smith verſe Bradley. 


CTION of afſumpſit. Plea in abatement— 

That the writ contains no direction to the of- 

er to return it. Judgment—Plea inſuſſicient 
The law requires him to return it. 
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Byard ver/. Stewart. 


CIRE FACIAS againſt Stewart as garniſhee : Jie pc 


Stewart put in his plea, and ſent his account with ally in court to 
his depoſition annexed, which was objected to—and by teſtify upon a 
the court it cannot be received; for by law the plain- — 2 
tiff has right to have him preſent in court, to croſs plaintiff. 


examine. 


Netleton, adminiſtrator of Samuel Netleton 
verſ. Buckingham. 


RROR to reverſe a judgment of the county . 
court, in an action brought by ſaid adminiſtra- vantage of the 

tor againſt ſaid Buckingham, upon a ſubmiſſion and parts of an a- 
an award, between the plaintiff and defendant and ward, which | 
the other heirs of ſaid Samuel Netleton—demanding More 
of the 1 19-7-9 the ſum awarded for him to I it be good, as 
pay; alledging that the other heirs had performed — 1 him, 
their reſpective parts of the award. The defendant iP 
prayed oyer of the ſubmiſſion and award, and ſet 
them out upon the record and then demurred to the 


declaration. 


The exceptions taken under the demurrer,' were to 
parts of the award which did not reſpect the defen- 
dant, but the other heirs who had performed it. 
Judgment of the county court was—That the declara- 
tion was inſufficient, &c. 


Error aſſigned That ſaid declaration ought to 
have been judged ſufficient. Plea Nothing erro- 
neous. ” | 


Judgment—Manifeſt error. 


By the court It is not competent for the defen- 
dant to take advantage of any irregularity or obſcuri- 
ty in the award which — other parties, and 
which they do not complain of, and have performed, 
when ſaid award ſo far as it reſpects him is mutual, 


— 
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Smith ver. Bradley. 


CTION of the caſe, declaring—That on the 


It 18 nocauſe of 
— Toang nag 29th of April 1781 the defendant received of 
found a verdict the plaintiff a pay-table order for { 200 in ſtate bills, 


—__ — - Which he received of Col. Champion and was accoun- 
A promiſe, table to him for; that the defendant in conſideration 

which ariſes by thereof, promiſed to account to Col. Champion for 
operation of it; that he hath never accounted to ſaid Champion 
raw,lsnotwith- for it, but the plaintiff hath been compelled to pay 
frauds and per- ſaid Champion for ſaid order damage Z 133. Iſſue to 
Juries. the jury on the plea of nonafſumpſit, and verdict for 

; plaintiff. | 


Defendant moves in arreſt, the inſufficiency of the 
declaration, being upon a parole promiſe made in A. 
D. 1781, more than three years before the date of 
the plaintiff 's writ. And by the ſtatute againſt frauds 
and perjuries ſaid action is not maintainable. i 

Judgment That the motion inarreſt is inſufficient. 

By the court—It is no cauſe of arreſt that the jury 
have found their verdict upon inſufficient evidence, 
for they are judges of the weight of evidence. Wood- 
ruff vs. Whittleſey, Kirby 61. The conſideration of 
the promiſe is laid to have been in April A. D. 1781, 
but the promiſe did not ariſe until the plaintiff was 
compelled to pay Col. Champion faid order ; and it 
was a promiſe or obligation which the law raifed 
from the natural equity of the tranſaction, and not 


Buel ver. Fabrick, &c. N 
To entitle the A CTION of affault and battery, brought to the 
er city court, New-Haven. Plea in abatement— 
2 . there is no direct averment that either of the 


my 8 * 9 . ” . 
that the plain- parties were actually living and reſiding in ſaid city at 
— 5 — — L the time ſaid cauſe of action aroſe. 1939 
— a . Judgment—Plea inſufficient. Although it is neceſ- 
2 gia ſary to entitle the city court to juriſdiction that this 


of action aroſe. ſhould appear; yet the court was of opinion, that the 
averments in the declaration amounted to that. 
| q 
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Mary Sloan. 


A rr of the court of pro- Appeal from 
bate, making diſtribution of Daniel Mansfield's Laban judg- 
at 


ment 


e. Judgment of the court of probate diſaffirm- ed, no coſt al- 
ed, and no coſt allowed; upon the ground that an lowed. 
appeal from probate is in nature of a writ of error; 
and it would in ordinary cafes, be unreaſonable the 
party ſhould pay coſt for the error of the judge—but 
when it appears that the miſtake is cauſed by the 
fraud or negligence of the adverſe party, it would be 
reaſonable to allow coſt. 

A bondſman 


Hall verſ. Fitch, ſheriff. 
A VPITA QUERELA, projing to be relieved « beck 


from a certain execution which the ſheriff had querela, againſt 
againſt him; which was obtained upon a bond, con- 14 1 
ditioned that one Cook ſhould abide a faithful priſon- covered againſt 
er, on the ground that the ſheriff's right of recovering him, for the eſ- 


the money, aroſe from his liability to the creditor 3 abe of a pri 


oner ; where 


and that the creditor's right of recovering { can 1 the original 
ed by 


ſheriff, in this caſe, was extinguiſhed and creditor's right 

law. | | | of —— is 
Judgment—That he be relieved as to the debt in the neut by 

the execution only. 1 Bac. ab. 198. Cro. Ia. 337. limitation. 


Smith verſ. Iſaacs. 
CTION of ejectment for a piece of land. Plea Title to lands 


not guilty. Iſſue to the jury. prion, may 
Caſe was—Deodat Johnſon owned a tract of land be edle, 


containing this and as much more wing 3 eireumſtanoes, 
with it: The defendant and Benjamin Douglaſs late without bein 

of New-Haven, purchaſed of ſaid Johnſon the whole 2Qwually ene 

of {aid lands between them, each paid one half of 
purchaſe money and were to have one half of the 
land : That for ſome reaſons, a deed was given of the 
whole land to ſaid Douglaſs : That ſaid Douglaſs and 
Iſaacs ſoon after and more than fifteen before the 
date and impetration of the plaintiff's writ, run a di- 
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On an infor- 
mation for paſ- 
fing counter- 
feit money, no 
evidence of its 
being counter- 
feit is admiſ- 
fable, except 
the confeſ- 
fion of thepriſ- 
oner, until the 


is pro- 


in court. 


NEW HAVENcOUN TT, 


viſion line between their ſeveral parts and improve- 
ments, and that ſaid land has ever ſince been uſed, 
improved and poſſeſſed by the defendant, in ſeveralty, 
excluding ſaid Douglaſs and all claiming under him 
and all others therefrom ; and ſaid Douglaſs and 


| thoſe claiming under him have improved the other 


moiety up to ſaid diviſion line in ſeveralty, but no 


fence was ever erected on ſaid line. 


'Queſtion of law upon the facts aforeſaid was— 
Whether this was ſuch a poſſeſſion under all the cir- 


cumſtances as barred the plaintiff by force of the 


ſtatute. Verdict for the defendant. 


By the court The reaſon which the ſtatute goes 
upon is, that, a 15 years poſſeſſion, taking all the prof- 
itz, and holding all others out, and the owner, being 
under no incapacity, looking on, and making no claim 
or challenge, during that period, furniſhes the ſtrong- 
eſt evidence, ariſing from the acts of both parties, 
that the right of pro is in the poſſeſſor, and all 
N are eſtopped from laying claim to it. Lands 

ing incloſed within a fence, is evidence, though not 
the only evidence, of the poſſeſſors having appropria- 
ted it to himſelf in excluſion of all others; for this 
may be proved by other evidence, as the caſe may be 
circumſtanced, and as the preſent caſe is. 


Judgment for the defendant. 
State verſ. Orſborn. 
NFORMATION for paſſing a counterfeit ſixteeu- 
penny piece. ,Trial to the jury. 


The piece of money was not produced ; it was ob- 
jected, that no evidence ought to be received reſpect- 
ing the piece being counterfeit, unleſs the piece was 
produced in court. 


By the court—The evidence is not admiſſible. 


* 


s 
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Fairfield County, Jan. Term, A. D. 1790. 

Benedict ver. Hoit, a conſtable. | 
A ae for an eſcape; declaring, chat he de- — 


livered to the defendant an execution which = —— 


ued from the county court, againſt Lawrence, if a receipt is 
to execute and collect, and took his receipt therefor taken, no ap- 
in writing, dated, &c. That the defendant levied ſaid Peal les 
execution on the body of ſaid Lawrence, and ſuffered 
him to eſcape, &c. ſaid execution was for more than 


£20. 
Plea in abatement of the appeal That there was a 
receipt given for ſaid execution, which is ſet forth in 


3 ſufficient ; for the ſtatute in ſuch 
is expreſs that no appeal ſhall be allowed. 


Lockwood vert Knap. 
Ae of debt by book. Iſſue to jury. The The court will 


book was for a quantity of goods, about C 1200 not lend their 
worth, which were duuggled — x loyal a =» n ” oY 
D. 1781, when the enemy were in poſſeſſion of it. licit tranſac- 
Lockwood had a commiſſioned boat under the goy- tion. 
ernment, and upon a pre-concerted plan, the goods 
were to be ſent out, and Lockwood was to take them 
and havethemcondemned, for which he was to receive 
ioo, he accordingly took them, libell:dand had them 
condemned, for which he received his ¶ 100, and all 
charges, and delivered the goods to the defendant 
under this colour of a fale ; he charged the defendant 


in debt for them, and now brings this action. 


Verdict for the defendant, and accepted by the 
court—The juſtice of the plaintiff's claim is very 
doubtful ; but it is clear that it was an illicit tranſac- 
tion, to which this court will give no aid. 
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Lewis M*Donald ver/. Hobby, &c. ſelect - men 


of Greenwich. 
In a proſecu- RROR, to reverſe a judgment of the county 
tion for main- court, in a profecution inſtituted by ſaid ſelect- 


tenance of a . 2 e J 
baſtard child, men, in their own names, for maintenance of a baſ. 


by the ſelect- tard child, faid to have been begotten by ſaid Lewis, 
men, the depo- on the body of one Elizabeth Ferriſs, a pauper, ſince 


fition of the ceaſ. 
motlier, taken de ed. 


before any ſuit In the trial of ſaid cauſe the plaintiffs offered, and 
dad. and with. the court admitted, although objected to, the d 
out notifying ſition of ſaid Elizabeth, taken by Juſtice Mead, before 
the defendant any complaint was exhibited ; the adverſe party not 
o_ 9 cited nor preſent; although he lived within fix miles of 
not admiſſible the juſtice : The court alſo admitted ſaid juſtice toteſtify 
evidence, altho that ſaid Elizabeth did at the time aforeſaid on oath, 
oo is charge ſaid Lewis with being the father of ſaid baſtard 
Child ; the ſaid Elizabeth being dead. A bill of ex- 


ceptions was filed. 


Errors aſſigned were That ſaid court ought not to 
have admitted ſaid depoſition ; nor ſaid Juſtice Mead, 
to teſtify what ſhe had ſworn before him. 


Plea—Nothing erroneous. Judgment—Manifeſt 
error. | 

By the court The depoſition of ſaid Elizabeth was 
extrajudicially and illegally taken, and could never 


have beenadmitted as evidence ; and her death could 
not help the matter. 


This judgment was affirmed in the ſupreme court 
of errors. 
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Litchfield County, Feb. Term, A. D. 1790. | 


Eleazer Scott verſ. State. 2 
granted on an 
| information 
A NEW trial was granted on the petition of ſaid for paſſing 
Scott, who was convicted laft court of paſſing 9 


counterfeit money, on the ground of having diſcover- ground of new 
ed new evidence. diſcovered evi- 


- dence. 
David Hawley ver. County of Litchfield. 
1 CTION for the eſcape of Benajah Hawley, who In an action 


. . for an eſcape - 
was in priſon on an execution, and eſcaped through the in- 
rough the inſufficiency of the gaol : Judgment a- ſufficiency of 
gainſt the county, and for £ 20, the ſpecial damages che gaol, ſpe- 
on the execution being for a much greater ſum. — * 
Vide Staphorſe ur. County of New-Haven, Auguſt 


Term, A. D. 1789. 
Ratcliff cep Dewit. 


CTION of debt on book. Plea in abatement— An action on 
An action commenced by the defendant a- book depend- 


gainſt the plaintiff, before the date and impetration of 3 
the plaintiff's writ, which is now depending. dant's fhnyithe 
Judgment—Plea inſufficient. wr 


And by the court—Although a defendant in an 
action of book may recover the balance due to him; 
yet a debtor on book may commence an action on 
purpoſe to prevent his creditor from attaching, to ſe- 
cure his debt; or bring his action before a juſtice, 
where he can recover but $43 or if brought to-the 
county court, he may lay his damage ſo low, as to 


prevent an appeal. 


Town of Canaan ver: Town of Saliſbury. _ 


CTION for ſupporting Tom, a baſtard child, fr 20219 child 


H ue to the jury. | the mother. 
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A debt aſſigned 
is the property 
of the aſſignee, 

and not liable 
to the credi- 


LITCHFIELD COUNTY, 


The caſe was—The mother of Tom was ſettled in 
Saliſbury ; ſhe went fromthat placepregnant with Tom 
to Norfolk, was warned out; and as ſhe was travel- 


ling back through Canaan to Saliſbury, 'Tom was 
born in Canaan, and is a baſtard. | 


Queſtion was— Whether Tom was ſettled in Ca- 


naan, where born, or in Saliſbury with his mother. | 


Verdict for plaintiffs. 


And by the court Although by the laws of Eng- 
land, a baſtard is ſettled where born, unleſs the moth- 
er is illegally thruſt out; but by the laws of this ſtate, 
a baſtard is ſettled with the mother, and this is agree - 
able to the law of nature and reaſon. 


St. John verſ. Simeon Smith. 


1 QUERELA to be relieved againſt 
three executions, in favor of ſaid Smith, a- 
gainſt him, for £59:11:8 in all; iſſued on judg- 
ments obtained in March, A. D. 1787. Sheriff Lord 


tors of the a- had executions at that time in his hands againſt ſaid 


Smith to that amount, which had run out, and he 
become liable to pay: Smith verbally agreed and aſſigned 
over ſaid judgments and executions againſt ſaid St. 
John, to faid Lord for his indemnity, and to pay him, 
which ſaid ſheriff Lord accepted ; and ſaid Smith af- 
terwards abſconded out of this ſtate : Huffman and 
Watſon, creditors to ſaid Smith, commenced fuits 
againſt him, and copied St. John as debtor to ſaid 
Smith, and were proſecuting faid ſuits to recover the 
money of faid St. John: Sheriff Lord had taken out 
ſaid three executions, and levied them on the prop- 
erty of ſaid St. John. Now he brings this writ to be 
relieved againft the of faid executions, on the 
ground that he was liable to Huffman and Watſon. 


. Plea—not guilty. Judgment—That the defend- 
ant is not guilty. 


Two queſtions were made—1ft. Whether adebtby 
execution may be aſſigned by parole agreement ſo as 
totransfer the property—2d. Whether a debt aſſigned 
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is liable to the creditors of the aſſignor who has ab- 
ſconded. 


By the court—As to the debtor, it is immaterial 
to whom he pays the debt ; provided he is thereby 
diſcharged. The parole aſſignment is good between 
Lord and Smith to authoriſe Lord to collect the 
money and convert it to the payment of the debt due 
to him from Smith, and Smith can never recover it 

from him; and St. John being compelled by the ex- 
ecutions to pay ſaid debt, muſt be thereby exonerated. 
Huffman and Watſon afterwards e the debt 
did not altered the ſituation of it, which before, in 
equity at leaſt, was the property of Lord; and it 
would be very unreaſonable to take money from one 
honeſt creditor, who has a prior right, to give it to 
another. Beſides, Huffman and Watſon can have no 
better right than Smith had at the time of leaving 


their copies in ſervice, at which time Smith had no 


right at all. 


This point was determined on a ſpecial verdict a- 
dove forty years ago at Hartford, in the caſe of Wells 
vs. Pitkin, ſheriff. One Joſiah Troop was indebted 
to Chamberlain —aſſigned to him a note againſt A- 


mos Fellows and abſconded. Wells at the ſame time 


had an execution againſt Troop. Chamberlain re- 


covered a judgment and execution in 'Troop's name 


on the aſſigned note—put it into an officer's hands 
Wells had his execution renewed and put it into the 
ſame officer's hands, and ordered him to levy it upon 
the money which he received on the execution that 
was aſſigned to Chamberlain, which ſaid officer refu- 
ſed to do and returned ſaid Wells's execution non eff. 
The action was brought for a falſe return. Upon 
theſe facts the judgment of the court was—That the 
defendant was not guilty. 

And in the caſe of Redfield vs. Hillhouſe, deter- 
mined at New-Haven, Aug. A. D. 17974; which 
was—Iſaac Colton aſſigned a note againſt Hull to 

William Colton, in payment for a horſe. William 
delivered the note to Hillhouſe as an attorney to col- 
lect—who collected the money. Redfield inſtituted 
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An action at 


law will not lie 
againſt a coun» 


ty, but a peti- 


tion on 


ſtatute. 


The ſheriff has 
no right totake 
a bond that his 
priſoner ſhall 
abide in gaol, 
until he pays 
the gaoler for 
his board. 
The ſumclaim- 
ed by the 
plaintiff on tri- 
al, to remain 
unpaid, being 
under £20 has 
no influence 
upon the ri 


of appeal. 


LITCHFIELD COUNTY, 


his ſuit againſt Iſaac Colton as an abſconding debtor, 
copies Hillhouſe, and recovers a judgment againſt ſaid 
Tfaac, takes out an execution and has it returned non 
e, and then brings his ſcire facias againſt Hillhouſe, 
ueſtion was Whoſe was the property of the mon 
at the time of leaving ſaid copy. Judgment of the 
court—That ſaid Hillhouſe was not agent and factor 
to ſaid Iſaac, &c. The property of the money being 
in William Colton, the aſſignee. | 


Samuel Sheldon wer/. County of Litchfield. 
CTION on a proteſted order, drawn by the 


county court upon the county treaſurer, in fa- 
vor of the plaintiff, Demurrer to the declaration, 
on the ground that an action at common law will 


not lie againſt the county; but that the plaintiff's 


remedy is by petition to the county court, agreeable 
to the ſtatute reſpecting priſoners eſcaping through 
the inſufficiency of the gaol. | 


Judgment—That the declaration is inſufficient. 


Lynde Lord, Eſq. ſheriff, verſ. Parmela. 


CTION on bond for {130, conditioned that 

one Sharp ſhould abide a faithful priſoner and 

not depart ſaid gaol until he had paid ſaid execution, 

ſheriff's and gaoler's fees, and alſo paid the gaoler 

for victualing him, &c. Damage {130. Plea nil 
debet. Iſſue to the jury. 


It was admitted on the trial that the execution and 
lawful fees were paid; but that there remained due 
about Z 4 for victuals, board, &c. 


By the court—That part of the condition is illegal 
and void ; and verdict was for the defendant, 


Plaintiff moved in arreſt—That no more than {4 
was claimed to be due; which did not bring 
cauſe within the juriſdiction of this court, the cauſe 
was appealed by the defendant. 


\ 


| 
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Judgment That the motion in arreſt is inſuffi- 


cient. The bond and demand is £130. The plain- 


tiff's admiſſion upon the trial, that the execution and 
coſt was paid, ſupercedes the neceſſity of proof, but 
doth not alter the juriſdiction of the court, which ap- 

ears of record, nor the right of the parties. Beſides, 
it would be allowing the plaintiff to take advantage 
of his own wrong. 


David Leavet and two others, plaintiffs, verſ. 
Peter Sherman. - | 


h CTION of the caſe, declaring—That on the An adion will 
t 


8th of July A. D. 1787 _ were neighbours r 450 in Len 


o the defendant and dwellers in the town of Waſh- ner, in trade 
ington, in this ſtate, and had ſufficient eſtate there to for an illegal 
pay all their debts ; that the defendant wickedly and arreſt and im- 
maliciouſly, intending to injure the plaintiffs in their 2 
intereſt and reputation, „ two of them to be pub- upon an obli- 
licly arreſted in the ſtreets of New-York, in a ſuit gation given 
brought before the city court, upon an obligation for Þy them all 
{170, executed by them jointly, to the defendant 1 8 
hereby they were injured in their perſons, repu- are injured in 
tation and property, to their damage, &c. The de- their joint in- 
fendant demured to the declaration. en 


Judgment That the declaration is inſufficient. 


en. court Two of the plaintiffs being arreſted 
in New-York is no cauſe why the other, who was 


not arreſted, ſhould join in this action for a perſonal 


injury. And their being joint traders can not bp 
the matter, unleſs they had ſhewn that they had ſuſ- 
tained ſome ſpecial injury in their trade and concerns, 
which they have not done. 


Eliſha Smith, executor of Daniel Grant, ver/. 
| Raphael and Phila Marſhall, 


RIT of error, complaining—That ſaid Ra- A legacy given 


phael, &c. brought their action againſt him 4 A 
as executor aforeſaid, to the county court, on a note ,, ſatisfac- 


executed by ſaid Daniel, on the 18th day of July, A. tion for a ſum 


1 
1 
1 
1 
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ſecured by a 
note ; unleſs 
expreſſed, or 

neceſſarily im- 


plicd to be ſo. 


LITCHFIELD COUNTY, 


D. 1787, for ( oo lawful money, to the faid Phila, 
payable on demand with lawful intereſt—demanding 
£{ lawful money damages. 


To which action ſaid executor plead in bar That 
ſaid Daniel executed ſaid note in his laſt ſickneſs and 
but a day or two before his death, as a gratuity to 
ſaid Phila and delivered it to Elihu Barber to hold and 
deliver to her after his death, and ſo faid note was to 
operate as a pecuniary legacy ; and ſaid Daniel at- 
tempted to ſettle all his eftate by notes, but finding it 
impracticable, he afterwards made and publiſhed his 


laſt will and teſtament, in and by which he gave to 


faid Phila { 700, the fame ſum contained in the note, 
and made a legal diſpoſition of all his eftate, which 
will has been proved and approved ; and the defend- 
ant has 'fully paid and fatisfied to the plaintiffs ſaid 
£700 mentioned in ſaid will, being the whole which 
was meant and intended to be given to her. 
Plaintiffs reply—That ſaid Phila is the natural 
daughter of ſaid Daniel, and that ſaid Daniel in con- 
templation of death gave her the note, on which, &c. 
for the purpoſe of providing for her ſupport, and ſoon 
after made and publiſhed his will, and therein gave 
her Joo, to be paid her in articles of eſtate to that 
amount, at inventory price, to be ſet off to her by 
diſtributors, appointed by the court of probate ; that 
faid eſtate as inventored, conſiſtedof real and perſonal 
eſtate, notes, &c. | 
The defendant rejoins—That ſaid Daniel, when he 
delivered ſaid note to ſaid Barber, declared that that 
fom was ſufficient for her well being in life; aad had 
often been heard to ſay, he intended to give her that 
ſum ; and affirms over his plea in bar. Plaintiffs de- 
mur. 
Judgment—That the defendants rejoinder is inſuf- 
ficient ; and for the plaintiffs to recover. 


Errors aſſigned 1ſt. That as the method of fet- 


tling his eſtate by note was relinquiſhed, and a will 


reſorted to, and made, this note with all others, were 


rendered void. 2d. That ſaid note being in nature 
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of a pecuniary legacy, was revoked by the will. 3d: ; 
« The ſum in the note, and the ſum in the will being 

the ſame, it is evident that but one {700 was inten- 

ded to be given her, and that a payment of one was a 
ſatisfaction for both. 4th. That as ſaid note was an 

eſcrow and derived all its force from its ſecond deliy- 

ery, which was not till after ſaid Daniel's death, it 

cannot be a charge againſt his eſtate. 


| Judgment—Nothing erroneous. 


By the court—By the note's being executed and 
delivered to Barber with inſtructions to him to deliver 
it to ſaid Phila after ſaid Daniel's death, ſhe became in- 

- tereſted in it; and ſaid Daniel could not vacate or re- 
yoke it by will or otherwiſe; and although ſaid notedid 
not take effect until the ſecond delivery, yet upon the 
ſecond delivery it had effect and operation from the 
date, and was Hen upon his eſtate, as much as any 
obligation, or any legacy in his will, which did not 
take effect until his death. The conſideration was a 
good one; it was the love and affection he had for 
ks natural daughter, given for her ſupport, and ad- 
vancement in life, and to compenſate as far as was in 
his power, for the diſadvantages accruing from the 
defect in her birth, of which he was the blameable 
cauſe. In all caſes where a legacy is to be conſidered 
as a ſatisfaction for a debt, it muſt be for as great a - 
ſum as the debt, and of equal value at leaſt. 


The note is for {700 lawful money, payable on de. 
mand with the lawful intereſt ; the ſum given by the 
will is to be paid in articles of eſtate at inventory 
price, to be ſet out by diſtributors, without intereſt. 
The two ſums are totally different in their nature 

and value, given at different times, and by different 
inſtruments, and it is impoſſible they ſhould be con- 
; _ fidered' the ſame; or that payment of one ſhould be 
" BU = fatisfaQtion for the other: wr r ſums 
been given by the will, muſt have confid- 
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16; LITCHFIELD COUNTY, 
Elijah Phelps ver; Daniel Miles, &e, 


An action in 1 of error; complaining af a 8 of z 
3 \ W. uſtice in an action brought by ſaid Miles, &c. 
ceaſed man ; el ps, as heir to Abel Phelps, upon a bond exe. 
will not lie a- 155 b laid Abel to the laintiff, for { 8: 19: O, da- 
_ tus heirs ted 29th of Auguſt, A. D. 1754; averring that the 
ene däefendant had yh ir of his father, ſaid Abel, by 

gift and by legacies, more than ſufficient to pay faid 


debt, 


Said Elijah plead in bar That he did not receive 
of his father any legacy at his death, as the plaintiffs 
have alledged ; and as to the reſt of the declaration 
he ſays it is inſufficient, To this plea the plaintiffs 
demurred. The juſtice gave judgment, that the plea 
was inſufficient; and for plaintiffs to recover £8. 


Errors aſſigned—iſt. That "ſuch action is 
maintainable againſt an heir or legatee. 2d. If it is, 
it muſt appear, that the party has no other remedy. 
on = — 5 that ſaid Elijah received no © legacy from 

8 


Judgment - Maniſeſt error. 


| . court—In England the perſonal eſtate only 
is affets in the hands of an executor, the real eſtate 
deſcends to the heir at law, and is liable to creditors 
by ſpecialty only in the hands of the heir, in caſe the 
perſonal eſtate proves infufficient. 


But by the laws of this ſtate the real eſtate a as well 
as the al, is charged' with the payment of debts 
gene! if the perfonal is not ſufficient, the real eſ- 
tate is te in the hands of the executors, &c. and 
may be. fold. by them for the payment of debts; and 

tho heirs cannot hold againſt lach fale; the neceſſity 
therefore, of an action againſt the heirs, is wholly ſu- 
pereeded by the law relative to'the ſettlement of ei- 
tates ; but upon no principle are the plaintiffs entitled = 
to a recovery tc eget. | 


” 
: 
4 
d 


een 


ww @ 


Q Oe = 


rr 


JANUARY TERM, A. D. 1790. 163 
Scot verſe Turner. | 


RIT of error; complaining of a judgment of The juriſdic- 
the county court, in an action of debt bfo't tion of a juſ- 

by Turner againſt Scot, upon the ſtatute for regula- 8 
ting taverns, &c. and for ſuppreſſing unlicenced hou- 2 2 td 
ſes, '&c. for the {6 penalty given for the ſecond of - to 40s. | 
fence, alledging that he had ſold victuals by the meal, & <onviction 
hay and provendet for horſes, and ſpirituous liquors, arg: \ on 

leſs. quantities than the law allows, without licence, incurs an ac- {3 
and that he had been before convicted of ſaid offence cumulated 
before Juſtice Parmela, as by his records, Nc. by Peer ef 
which, they being recited in the plea in bar, it ap- kind of of- 
red that the conviction was for ſelling ſpirituous fence. 


liquors only, before Juſtice Parmela, and the fine 3. ben mr 2 


The defendant plead a contract he had made when 2 declaration 
a licenſed tavernkeeper, with certain perſons to fur- by 2 32 
niſh them with victuals, hay, and provender, in excuſe plea in bar, 
for his doing it; and as to his ſelling ſpirituous liquors and not guilty * 
as charged, he ſays he is not gu ry 


ty. The plaintiff '* Plerd 
demurred to the ſpecial plea, and joined ifſue upon — 57> 1007" 


the plea of not guilty. county-court gave judg- in a demurrer 
ment, that the defendant's plea was inſufficient, and ** oy 1 —3 
for plaintiff to recover £6. — a 


Errors aſſigned iſt. That the offence Scot was 2 _ 


convicted of before the juſtice, was for ſelling liquors, ſwered in the 
andthe offence he was convicted of by demurrer before judgment. 
the county court, was for ſelling victuals, .. | 
which is à different offence. 2d. That faid Juſtice 


| Parmeta had no juriſdiftion to try and convict the 


ſaid Scot of faid firſt offence. 
Judgment—Manifeſt error, for both the cauſes aſ- 


By the court The general iſſue was joined upon 
the only material point in the declaration, but not de- 
cided ; a juſtices juriſdiction, in criminal proſecutions 
is limited to forty ſhillings only, except to commit or 
bind to « higher court; the proceedings therefore be- 
fore juſtice Parmela, are void, being coram nom judice: 
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An action lies 
for a fraud, in 
the ſale of an 


.order drawn 


by ſelectmen 


on the town 


. treaſurer, \ 


LITCHFIELD COUNTY, 
Bacon ver. Sanford. 


CTION of the caſe, declaring that on the 14th 

of January, 1787, the defendant was poſſeſſed 
of two orders, drawn by the ſelectmen of Woodbury, 
on their treaſurer : one for {67-10-2, dated the 12th 
of January, A. D. 1770 —one for { 43-10-0, dated 
15th of April, A. D. 1779, both expreſſed to be for 
lawful money—drawn in favor of Joſeph Perry, and 
by him endorſed to the defendant ; which orders were 
ſubje& to be reduced by the ſcale, and were worth 
about ( 12 lawful money—which the defendant well 
knew—yet contriving to injure and defraud the 


_ plaintiff, did falſely affirm to Aſahel, clerk and 


ſtore keeper to the plaintiff, to induce him to buy 
them, the plaintiff being then from home, that 
ſaid orders were not liable to be reduced by the ſcale, 
but were equal in value to their nominal ſum in law- 


ful money—and the ſaid Aſahel, relying on the de- 


fendant's affirmation aforeſaid, and being ignorant of 
their true value, did purchaſe ſaid orders and paid the 
nominal ſum in lawful money for them, out of the 
property of the plaintiff, &c. further alledging that 

e preſented ſaid orders to ſaid town treaſurer, and 


that he refuſed to accept or pay them Damage 150. 


Demurrer—Judgment that the declaration is ſuf- 
ficient, and that the plaintiff recover. | 


Exceptions to the declaration were—That it is dou- 
ble; laid upon the fraud and upon the proteſt. 24. 
That neither are ſufficient to warrant a recovery. 


By the court—The declaration is not double; it is 
laid upon the fraud, and its being mentioned in the 
declaration, that the orders had been refuſed pay- 
ment, was immaterial, was not to the point of the ac- 
tion, but to the damages only. ENT OY Ie 


Although the value of public ſecurities and ſtate 
orders is a matter of public notoriety, equally known 
to the buyer as the ſeller ; yet this is not the caſe with 
orders drawn by the ſelectmen of a town, or by indi- 
viduals : their value is preſumed to be in the knowl- 
edge of the ſeller and not of the buyer, 
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Reuben Smith, Eſq. ver Friend Trawl. 
E RRORto reverſea judgmentof the gr jo hf 
t 
c 


in an action Trawl vs. Smith, declaring that one 
iel Sexton was indebted to him {8-15-0 by note; 


that to ſecure ſaid debt, hecauſed a certain horſe of ſaid ' 


Sexton's to be attached of more value than ſaid debt, 
by writ, dated and returnable before juſtice Wil- 
cox, to be anſwered on the 29th of January, A. D. 
1787; that ſaid horſe was accordingly attached and 
taken into the cuſtody of the law. at ſaid Sexton 
applied to the defendant, he being a juſtice of the 
peace, for a writ of replevin to replevy ſaid horſe, 


which ſaid juſtice granted, and took ſaidSexton's bond 


only upon ſaid writ ; that ſald Sexton at that time was 
a bankrupt, known to have but little or ,no property 
beſides faid horſe ; by virtue of which replevin ſaid 
horſe was taken out of the cuſtody of the law and re- 
turned to ſaid Sexton ; that the plaintiff recovered 
judgment on ſaid writ of attachment on ſaid 2gth day 
of January, A.D. 1787, before juſtice Wilcox, for the 
fam of { 1-1 5-0, lawful money, damages, and 13/6 for 
coſt, for which he had execution and delivered it to 
an officer, who collected thereon 15/ only, and for 
the reſidue returned ſaid execution non eſt inventus 3 
and ſaid Sexton hath no eſtate and hath abſconded ; 
that his bond aforeſaid was no ſecurity on ſaid * 
in, and by means of the wrong doings of the defend- 


ant aforeſaid he has loſt his ſaid debt to his dam- 
ge | 


Demurrer to the declaration Judgment that the 
declaration was ſufficient, and that the plaintiff recover. 


Errors aſſigned That ſaid declaration was inſuf- 
ficient; for the law had made the juſtice the judge 
of the ſufficiency or inſufficiency of the ſecurity to be 
taken, and of this he judged, and for an error in 
judgment he was not liable. We. 


; Judgment—Manifeſt error. 


5 By the court—The queſtion in this caſe is, whether 
the plaintiff's bond, upon a replevin, in any caſe, 


let him be ever ſo reſponſible, can be conſidered as 
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LITCHFIELD COUNTY, 
good and ſufficient ſecurity, within the letter and 


meaning of the law. 2d. Whether, as the ſtatute is 
worded, and the practice hath been, the juſtice is 
guilty of a malefeaſance, for which he is liable in 
damages; or only as having committed aa error in 
judgment. RE e 
The ſtatute reſpecting attachments is, that the 
plaintiff, on praying out an attachment againſt the 
ds and the eſtate of the debtor, ſhall give ſufficient 
eeurity to proſecute. The parties bond is conſtant- 
ly taken in thefe caſes, and if the ſecurity is inſuffi- 
cient, an objection made to the court, to whom the 
writ is returned, will order a new bond to be given. 
The attachment takes the, property from the deſend- 
ant into the cuſtody of the law, for the purpoſe of re- - 
ſponding the judgment which ſhall be recovered ; or 
to return it in fafety to the debtor. 


On praying out a replevin the law is, that the 


plaintiff ſhall give good and ſufficient ſecurity to proſ- 
ecute his replevin, &c. This writ is to take the prop- 


erty out of the c y of the law, and return it to 
the owner; it is to relieve a defendant againſt any in- 
jury he might ſuſtain, by having his property detained 
from him; the bond is depoſited in the place of the 
property, to reſpond the judgment. Now as the ſtat- 
ute doth not explicitly require that it ſhall be a bond 
with ſurety, but only that it ſhall be good and ſuf- 
ficient fecurity, if the juſtice judge that the plaintiff's 
bond to be good and ſufficient ir although, it 
in fact was not, and although it is not what the ſtat- 
ute meant, in this cafe, by and ſufficient ſeeurity, 
ſtill it is but an errot in judgment, for which he is not 
liable, unleſs it appeared, that he acted corruptly; and 
in this caſe it doth not appear that he did. 


Judge Drex and Judge Cnauncer difletited from 
the court and were nion, that although the 
words of the ſtatute refpething attachments, and of 
the ſtatute reſpecting replevine, were in ſubſtance the 
ſame; and that the practice had been to take the 
plaintiff's bond upon attachments; yet the caſes 
were very different, and that in a replevin the party's 
bond is no fecurity at all, and it is as though the juſ- 
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tice had granted a replevin without taking any bond 


at all. I ſhould have ſtated their reaſons at large, 
but have not been able upon diligent ſearch to find 


This judgment of the fuperior court was reverſed 


in the ſupreme court of errors, in May A. D. 1790; 


for the following reaſons, viz. 


Trawi vs. Smith. The queſtion in this caſe is— 
Whether the officer who iſſues a writ of replevin, 
has not a legal right to take the bond of the debtor 
only, who ſhall pray out ſuch writ ; and if ſuch debt- 
or ſhall fail in his proſecution, and be unable to reſ- 

ond the judgment which ſhall be rendered againſt 
32 ſuch officer iſſuing ſuch replevin, having judged 
the bond of the debtor only, ſufficient in law, hath 
not therein ated conſiſtent with his duty, and conſe- 
quently is exonerated from any ref] ity on ac- 
count of ſuch failure ? 


The law requires that good and ſufficient ſecurity 
be given to proſecute a writ of replevin. To know 
what the law deems good and ſufficient ſecurity, we 
muſt advert to the policy and deſign of the law rela- 
tive to writs of attachment and writs of replevin. 
The abvious deſign of the law, allowing a perſon who 
claims to be a creditor, to attach the goods or perſon 


of his reputed debtor, is with a view to promote juſ- 


tice, by giving ſuch creditor a more immediate and 
better ſecurity than he before had ; and by ſuch 


uiſion to extend the benefit of private credit, to fuch 
3s may want it, Without ſuch proviſion, a debtor 


might withdraw himſelf, and ſecrete his property, 
even under the eye of his creditor ; and at the ſame 
time the creditor have no legal authority to prevent 
the fraud, | | 

On the other hand, a man may be ſo unjuſt as to 
chim to be a creditor and attach the goods of another, 


againſt whom he has no legal demand; to guard a- 
gainſt the inconvenience of ſuch unjuſt ſeizure and 


detention, the law has provided, that ſuch reputed 


debtor may have his goods reſtored to him, upon his 
giving ſ 1 


* 


o 


cient ſecurity to return the goods, or reſ- 
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nd the judgment that. ſhall be recovered againft 
im. Theſe two laws,eſtabliſhed upon the clear prin» 
ciples of public and private utility, muſt be conſtrued 
and underſtood to be reconcileable with each other ; 
we muſt not therefore admit as a principle of law, 
what would manifeſtly defeat the before mentioned 
view and deſign of the law. 


It was before obſerved, that one important deſign 
of the law in allowing creditors to attach the goods of 
their debtors was, that they might poſſeſs themſelves 
of a better ſecurity, than'they before had. With this 
idea in view, we will ſappoſe a creditor attaches the 

oods of his debtor, upon a bond for money given to 

im, by fuch debtor; now if ſuch debtor upon his 

rofering another bond, given by himſelf only, can 

y law claim and have a legal right to have his goods 
ſo attached reſtored to him; it muſt be evident, that 
he has a legal authority.to defeat every advantage of 
ſuch attachment, and ſubject the creditor to depend 
finally upon the bond of 4 debtor only, with no oth- 
er advantage to himſelf, nor better N than he 
had before ſuch attachment had iſſued. Such pro- 
cieedings being ſo obviouſly repugnant and contradic- 
tory, cannot be admitted as conſonant to law. 


It is true, that every officer who is required to take 
bonds upon replevins,- is to judge, whether the ſame 

be apparently ſufficient or not, and is not reſpanſible 

for ſuch his judgment ; but the bond offered muſt 

be apparently jxood, which cannot be the caſe if none 

is offered but the\bond of the debtor only; becauſe it 

mult appear evidently, that no additional ſecurity can 

thereby be acquired by the creditor more than he had 

before. To ſay that a ſheriff had let a man to bail 

upon his own bond, would be an impropriety in ex- 

preſſion; and it would be equally ſo, to ſay, that a 

good and ſufficient pledge was given, in lieu of the 
goods of the debtor, which were attached, when no 
other pledge was given but the bond of the debtor 
only, which neceſſarily capnot be any higher or bet- 
ter ſecurity, than the creditor had before the attach- 
ment iſſued. 5 8 8 
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Peter Sherman ter. David Leveret, jun. &c. 


CTION declaring that the defendants, on the 
2d of October, A. D. 1786, made a written 
contract and bargain with the plaintiff, which is in the 
words following, viz. October 2d, A. D. 1786, agreed 
that David Leveret, jun, and Co. give Peter Sherman 
170 lawful money for his ſtore, land and barn, in 
aſhington ; half to be paid next ſpring, in caſh, 
when Sherman is to quit ſaid ftore, and half the 
ſpring after, id good neat, ſaleable cattle, with intereſt 
after next ſpring until paid. Peter Sherman, David 
Leveret, jun. and Co.—and the plaintiff ſays, that by 
faid ſtore, land and barn, mentioned in ſaid writing, 
was meant the ſtore then occupied by the plaintiff, and 
a ſmall tract of land on which it ſtood and lay contig- 


uous to it, and a ſmall barn ſtanding thereon : | 
| fd 


the plaintiff ſays that the defendants entered upon 
land ſometime in April, A. D. 1787, in purſuance of 
ſaid written bargain and agreement, and improved the 
ſame, and the plaintiff quitted ſaid ſtore upon the re- 
queſt of the defendants, purſuant to ſaid agreement, 
and fulfilled every thing on his part to compleat and 
carry the ſame into execution; but the defendants have 
wholly neglected to fulfil ſaid bargain and contract on 
their part, and have never made ſaid payments, prom- 
iſed in faid agreement, although 7 requeſted— 
Damage Z 200, dated 15th November, A. D. 1788. 


Plea—Not guilty. Iſſue to the court Judgment 


that the defendants are not guilty. 


David Leveret, jun. _ David Bellamy very. 
eter She 


CTION declaring that on the 2d of October, 
A. D. 1786, they purchaſed of the defendant a 
piece of land, lying in Waſhington, containing about 
three quarters of an acre, together with a ſtore and 


barn thereon ſtanding, and that the plaintiffs and the 


defendant did enter into the following agreement, 
viz, Waſhington, as} 2d, 1786, a that Da- 


169 
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vid Leveret, jun. and Co. give to Peter Sherman 


£1 70, lawful money, for his ſtore, land and barn, in 
id Waſhington, one half to be paid next ſpring, in 
caſh, when ſaid Sherman is to quit ſaid , ſtore and ex- 
ecute a warrantee deed of the ſame to ſaid Leveret 
and Co. and half the ſpring following, in good neat 
cattle, on intereſt from the firſt payment till paid; 
and the plaintiffs ſay that the defendant did not quit 
ſaid ſtore nor execute a warrantee deed to the plain» 
tiffs in the ſpring ſuccteding October, A. D. 1786, 
according to ſaid agreement, but continued in poſ- 
ſeſſion of ſaid premiſes, and utterly refuſed to quit or 
convey the ſame to the plaintiffs, whereby an action 
has accrued to the plaintiffs to recover of the defend - 

ant their juſt damages, which is { 100, lawful money, 


- writ dated 15th November, A. D. 1788, Plea—Not 


guilty. Iſſue to the court. 
Judgment That the defendant is not guilty. 


The two preceding caſes were heard and tried by | 
the court together, and upon the evidence, the court 
found that neither of the parties had performed or 
made any tender of performing their parts of the a- 
greement. The queſtion then came up, whether, as 
they were mutual covenants, one was the conſidera- 
tion of the other; and ſo a performance not neceflary 
to 4 laid in the declaration, nor to be proved on the 
trial. | 


The defendants, in the firſt action, inſiſted that 
the plaintiff, by the ſtipulations in the agreement, was 
to do the firſt act, viz. was to quit the ſtore, &c. and 
to give a deed of the premiſes the then next ſpring 3 
when, and not till that was done, did the duty of 
paying ariſe ; but it was the opinion of the court, that 

y the terms of the contract; the quitting the ſtore, 
&c. and giving a deed of the premiſes, the then next 
ſpring, when half of the price was to be paid, were 
concurrent, concomitant acts, to be performed by each 
of the parties at the ſame time ; and that neither had 
right to recover, without a performance of his or their 
part of the agreement, or at leaſt an offer to perform 


it. 


* 
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Hartford County, February Term, A. D. 1790. | 
Deming ver,. Briſtol. 


CTION of ejectment. Plea in bar That the & mortgage 
A plaintiff's title is a mortgage given for ſecurity oy Ow 
of a debt, in and by which is taken and ſecured, by ful intereſtisſe- 
the corrupt agreement of the parties, a ſum for the cured is void 
loan and forbearance over and above the lawful in- by the ſtatute. 


tereſt, & c. The jury find a verdict for the defend- 
ant 


The caſe was, Briſtol and Hart ſet about building 
a ſaw mill, applied to the plaintiff and one Street to 
aſſiſt them, by loaning them money or goods; upon 
which it was agreed that Briſtol and Hart ſhould 
draw orders in favour of their workmen, payable in 
sat caſh price, upon Deming and Street, which 
they would accept and pay, and credit the defendants 
one year, for which they were to pay to the plaintiffs, 
&c. 6/8 on the pound at the end of the year. Before 
the year was ended, they came upon the defendant 
and Hart, and obliged them to give the mortgage, and 
included the 6/8 on the pound, upon what they had 
advanced ; and'put the whole upon intereſt from that 
time. 


Two queſtions were made — 1ſt. Is this a ſale of 
17 upon a year's credit at an advance of 6/8 upon 

e pound, or a loan diſguiſed? 2d. The plaintiff 
and Street's taking ſecurity before the year wag up, 
and including intereſt from that time, upon ſaid debt 
and advancement, was clearly over the lawful intereſt 
and will juſtify the verdict of the jury. | 


State er; Gibbs. 


JF NFORMATION for counterfeiting a final ſettle- If an informa- 


ment note of 1,000 dollars. tion for coun- 
terfeiting is not 


Plea—Not guilty. Verdit—That he was. guilty. - cxbibitedwith- 


in a year from 
Motion in arreſt—That ſaid offence is laid in the the commiſſion 
information, and in fact was committed more than 1 offence, 
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it is good cauſe 
for arreſting 
judgment. 


Where an ab- 
ſolute deed is 
given of lands, 
as a ſecurity 
for a debt, a 
letter under 
the hand of 
the grantee, 
acknowledg- . 
ing ſaid deed 
to be for ſecu- 
rity only, 1 is a 
note in writing, 
which takes it 
out of the ſtat- 
ute againſt 
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one whole year, before any legal proſecution was in · 
ſtituted againſt him. 


Judgment Motion ſufficient, for the ſtatute is 
poſitive that ſuch information is void and of no effect. 


Caſe verſ. Anne Worthington, executrix of 
Elias Worthington. 


ETITION in chancery—Shewing that he execut - 

ed to the ſaid Elias a clear deed of the following 
piece of land, deſeribes it, to ſecure the payment of 
certain executions ſaid Elias held againſt him; that 
he had paid up all ſaid executions; and that ſaid E- 
lias agreed to releaſe to him his m—_ praying for 
relief, &c. 


The reſpondent objected to any parole evidence be- 
ing admitted. The petitioner produced a letter un- 
der the hand of the ſaid Elias, acknowledging that 
ſaid deed was given for ſecurity of ſaid executions ; 
alſo produced ſaid executions, and it appeared they 


frauds and per- were not wholly paid. 


juries. 


Twelve days 
notice is to be 
given to an 
author of a 
book, &c. who 
is complained 
of for not 
vending a ſuf- 
| ficient number, 
or for aſking 
1 unreaſona- 

ice for 
"mie 


The court decreed—That ſaid executrix ſhould 
releaſe the land, upon the * paying £86 and 
the coſt, kee. 


Patten ver. Goodwin, 
ATTEN exhibited to the chief Judge e 7K the 


ſuperior court, a complaint 7 * 
win, on the day before the fitting of this Fw 3 
in alledging that ſaid Goodwin, in whom was the 
copy right of Webſter's inſtitute of Engliſh gram- 
mar, did not ſupply the public with a ſulfcient num · 
ber of ſaid books; and that he ſold them at an exor- 
bitant price, &c. contrary to the ſtatute, entitled an 
act for the encouragement of literature and genius, 
&c. upon which a citation was granted and ſerved 
the ſame day, citing ſaid Goodwin to appear before 
this court, and anſwer to ſaid complaint. 

Plea in abatement That there ought to be twelve 
day's notice. 


dgment—That the plea in abatement is fufficient. 
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Foſter verſ. Hough. 
A witneſs uſed 


DVkrrrioN for new trial. The witneſſes impro- |; che trial 
ved in the former trial were admitted as new as may be intro- 
to thoſe things only which had come tb their knowl- duced as new, 


* 


edge ſince ſaid former trial. 1 
| knowledge 
Woodbridge ver/. Grant. — 


of a probate bond. Plea in abatement That 2 1 
plaintiff ought to have ſet forth the condition in necefary to ſet 
his declaration. _ the _ 

Judgment—Plea inſufficient. The condition is in 8 
favor of the defendant, and it is for his advantage to 


ſet it forth in his plea. 


The deciſions of the court reſpecting this point of 
practice, have not been uniform, to the prejudice of 
ſuitors. I think it is now ſettled upon principles of 
reaſon and common ſenſe which will abide. It was 
determined and publiſhed as a rule of this court, 
that copies of the records of the courts in the other 
ſtates muſt be under the ſeal of the court, atteſted by 
the clerk; with a certificate from ſome one of the 
judges at leaſt, that he was clerk of the court. This 
was before the law of congreſs upon this ſubject, was 
publiſhed. 


A CTION of debt, declaring on the penal part In an action 
e 


Foot, &c. verſ. Cady. 
Ern. complaining of a judgment of a pros The records of 
oot 


in an action brought by Cady againſt ſaid *jv{tice cannot 
„c. a ſociety called Mr. Foſter's adherents, 21 a 


for inſerting his name in a rate-bill and collecting it, is over, with- 


which was granted to pay Mr. Foſter's ſalary. _— OP 
The defendants plead—That they did inſert his in writing, to 
amend by. : 


name in ſaid rate-bill with his rate annexed to it x,.., ſpecial 
and have collected it, which they had good right to iſſue to the 
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court or jury, do; for that ſaid Cady was one of Mr. Foſter's ad- 

TR Av herents, and by the law conſtituting them a ſociety 

in the terms 2 was made liable to be taxed for his ſupport. 

m The plaintiff traverſed this plea, and iſſue was 
joined upon it; and ſaid juſtice gave judgment, that 
the defendants did grant the tax and collect it with- 
out law or right, and that the plaintiff recover, &c. 


Error aſſigned That the juſtice has not found the 
iſſue one way or the other. 


A motion was made that the juſtice might amend 
the record. By the court—lt may not be done un- 
leſs he has ſome written minutes or memorandum to 
amend by. | , | 


Judgment—Manifeſterror. Every iſſue in ſuitjoined 
to the court or jury muſt be directly anſwered. That 
the defendants laid and collected ſaid tax without 
law and right, is an inference of law; but the moſt 
material fact put in iſſue, viz. that ſaid Cady was one 
of Mr. Foſter's adherents, the juſtice has not found, 
and without which it is impoſſible to know whether 
the inference he has made is right or wrong. 


Thomas Brattle, adminiſtrator of William Brat- 
+ tle vs. Converſe. 


re PPEAL from probate, ſtating that Joſiah Con- 
diſtribution of A verſe lateof Stafford, deceaſed, owed a debt to 
* eſtate wet m. Brattle; that ſaid Converſe's eſtate has never been 
ee np ſettled nor ſaid debt paid; that there is no adminiſ- 
adminiſtrator, trator or executor to whom to apply for \payment of 
is a bar to ſaid debt, although there is a plentiful eſtate; and ſaid 
99 Brattle moved ſaid court to appoint an adminiſtra- 
dc bonis non, to a tor. | / | 
— The appellee's reply That ſaid Joſiah died in A. 
D. 1775 ; that his widow was appointed adminiſtra- 
trix, who advertiſed the creditors and paid off all debts 
that appeared ; that ſaid William went off to the en- 
emy in A. D. 1776 and his ſaid debt was not exhibi- 
ted; that the remainder of ſaid eſtate has been divi- 


ded out among the heirs by agreement, acknowledged 


(. 
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and recorded at the court of probate ; ſince which 
ſaid adminiſtratrix has died and no further adminiſ- 
tration ought to be granted. The court of probate 
refuſed to grant ſaid motion. | 


Judgment—That the denial of the court of pro- 
bate be diſaffirmed: No coſt was allowed upon 
the principle adopted in the caſe of Mary Sloan, 
New-Haven, this circuit. 2 


——— —— ꝗ¶ œ — 


Windham County, March Term, 1790. 


Town of Windham ver/. Town of Hampton. 


CTION upon an Infimul Computaſſet. Plea in Signing and 
abatement—1ft. That ſaid writ is granted and m5 
gned by Zephaniah Swift Eſq. a juſtice of the peace, acts and may 
who is an inhabitant of the town of Windham, and be done by in- 
one of the plaintiffs. 2d. That it is directed to, and — 
was ſerved by James Flint, as an indifferent perſon, ho are plain- 
who is alſo an inhabitant of Windham, and one of the tiff. 
plaintiffs. 3d. That ſaid Flint hath. not made oath 
to the ſervice. | 


Judgment—Plea inſufficient. 


By the court—As to the two firſt exceptions, the 
ſigning and ſerving of the writ, are merely miniſterial 
acts, and if any irregularity is practiſed, advantage 
may be taken of it by pleading it. Beſides, if mem- 
bers of corporations were wholly excluded from acts 
of this nature, there would be a failure of juſtice in 
many caſes. As to the third exception, the law doth 
not require it; but if neceflary it may be done after 
the writ is returned, by leave of the court. 


Ainfworth verſ. Seſſions. 


ETITION for a new trial, upon the ground that A new trial is 
one Payne, who was relicd upon as a principal * 
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the party is de- witneſs in the cauſe, through ſurpriſe or ſome unac- 
e — countable cauſe, was ſo diſconcerted and confuſed in 
e Be rh his evidence, that neither court nor jury could un. 
nels, by his be- derſtand him, whereby the petitioner loſt his caſe, 
ing dave erm and that ſaid Payne is now able to teſtify in the clear. 
his recollection eſt manner, which will give the caſe to the petitioner, 


from ſome and ſtates what he will teſtify. 


1 Plea in abatement That ſaid Payne is not a new 
counted for. evidence, and to grant new trials upon the after re- 
collection and additional teſtimony of former witneſſ- 

es, would open too wide a door, and be of dangerous 


conſequence. 
Plea judged infufficient. 


By the court—Although the objection in the plea 
is concluſive in all caſes where it applies; but where 
a party is deprived of his moſt material evidence by 
ſome unaccountable cauſe, as by being panic ſtruck, 
or by a paralytic ſhock, or other affection which for 
that time, has deranged the recollection of the wit- 
neſs ſo that the party loſes the benefit of his teſtimo- 

ny; this appearing clearly to be the caſe, reaſon and 
juſtice require that the party ſhould be relieved a- 
gainſt ſuch a misfortune, by a new trial, as much as 
when he is deprived of his evidence by ſickneſs or ab- 
ſence ; but in ſuch caſes the court ought to be ex- 
tremely cautious, that they be not impoſed upon 
this caſe was afterwards heard upon the merits, and a 


new trial granted. 
Marcy verſ. Ruſs. 
The levy of an @ CTION of ejectment. Plea not guilty. Iſſue 
— | to the court. Plaintiff*s title, the levy of an 
a judgment by Execution againſt Major Dana, upon this land as his, 
_ — in December, A. D. 1788. wy 
on ou 4 | 
of the ſtate, The defendant ſet up title from one Fletcher, who 


without giving attached the land for a debt due him from Major 
e 1 Dana, who then was removed out of the ſtate, in 
is error, of Auguſt, A. D. 1786; Fletcher obtained judgment by 


which che par- default, and took out execution without giving any 
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bond as the law requires, and in September levied it ty only, may 


on this land, and had it ſet off to him. — advan- 


The only queſtion in this caſe was Whether 
Fletcher's taking out his execution without lodging a 
bond as the ſtatute requires, was ſuch an irregularity 
as made void the execution and levy. Judgment for 
the defendant. 


And by the court—The bond with ſurety which is 
to be lodged with the clerk upon taking out execution 
on a judgment by default, againſt an abſentee, is al- 
together in favor and for the ſecurity of the debtor, 
provided he returns into the ſtate and ſeeks redreſs 
within a twelve month ; but the creditors of ſuch ab- 
ſentee cannot take advantage of it, the execution 
and levy therefore, are good and valid, as to all other 
perſons beſides the debtor. 


' Webb verſ. Fitch and Cary, adminiſtrators of 
Eleazer Cary. 


ETITION in chancery ; ſhewing, that he gave A party cannot 
his note to ſaid Eleazer for {28; that he made OE OI 
payment of nearly the whole of {aid note to ſaid Ca- in chancery a- 
ry, and charged it on book; that ſaid Cary's eſtate ny more than 
was repreſented infelvent, and commiſhoners appoint- ere will 
ed ; that he omitted to exhibit his book to the com- not relieve a. 
miſſioners, by being told by one of the adminiſtrators gainſt an ex- 
that the payments ſhould be allowed on the note; —— * 4 
that ſaid commiſſion is expired, and the adminiſtra- „ accident 
tors have recovered judgment before this court for hath happened. 
the whole fum of ſaid note ; praying that all parties eee of 
may be admitted to teſtify, and that he may be re- E 
lieved againſt the judgment on ſaid note, as he is re- time of com- 


medileſs at law. miſſioners on 
an inſolvent 


By the court The petitioner cannot be admitted eſtate, provided 


>. . . - _ it doth not 
to teſtify ; and it not being ſhewn that he is deprived eg Geh 


of his due, by any fraud in ſaid adminiſtrators, he is teen mont 
equally barred of his remedy in equity as at law; this Chancery will 


court cannot reſume and adjuſt claims which ought decree an off- 
. ſet of liquida- 


ted debts, 


-  -— > — 4 2 — 
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to have been exhibited to, and adjuſted by commiſ- 
ſioners. | 


Petitioner withdrew his petition, and applied to 
the court of probate, and had the commiſſion of ſaid 
commiſſioners renewed, and exhibited ſaid debt to 
them, which they allowed, amounting to G10: 19:2 
lawful money; and then the petitioner applied to 
this court in September, A. D. 1790, ſtating the a- 
foreſaid facts, and praying for an offset; which was 
decreed accordingly. 


Borland wer/. Sharp. 


A debt con- | RROR, complaining of a judgment of the 


2 2 county court in an action Borland vs. Sharp, 
N ne, ON a note, dated 25th Jan. A. D. 1784, for {157-10 
note was given and intereſt, | | 


fince the war, 


and before the The defendant plead—That on the 6th of OR. A. 
ſtatute, reſpect- D. 1774, he became indebted to John Borland, ſince 
1 ee deceaſed, ¶ 100 payable with intereſt; that in April 
my, was made, 1775 ſaid John went to and joined the enemy and 
is within the there remained until his death; that the defendant 
2 the procured the money in bills to pay ſaid debt, but was 
my unahle to get to him and loſt the money by deprecia- 
tion ; and after the death of ſaid John ſaid note came 
into the hands of the plaintiff, who is ſon and heir of 
ſaid John, who alſo was with the enemy, and there 
continued inacceſſable by the defendant until the ex- 
piration of the war ; that on the 23d of Jan. A. D. 
1784 the plaintiff applied to the defendant to renew\ 
his note which he did and included all the back in- 
tereſt, not knowing that he could have any relief— 
and prays for the relief which the ſtatute provides. 
The county court enquired into the facts and gave 
judgment that ſaid debt is within the equity of the 
ſtatute and expunged the intereſt from ſaid debt du- 
ring the war. 


Errors aſſigned 1ſt. That ſaid note is not within 
the proviſions of ſaid ſtatute. 2d. That faid plea is 
inſufficient. 3d. That ſaid judgment is againſt law. 
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Judgment Nothing erroneous. This is a debt 
contracted before the war; although the ſecurity was 
renewed ſince, yet debts are the object of the ſtatute; 
had the note been renewed ſince the ſtatute was made, 
the caſe would have been otherwiſe; but it was given 
when no ſuch ſtatute was thought of by the people 
in general. The debt now belonging to the heir 
makes no difference. 


This judgment was affirmed in the ſupreme court 
of errors. ö 


Geer ver/. Hovy. 


petition Hovy vs. Geer ; ſhewing that ſaid 
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more liable in 
chancery for 


E. baue to reverſe a decree in chancery upon a A minor is ne 
* 


er was a minor, under the age of 21 years; that 
he pretended he was of full age, and that the peti- 
tioner exchanged horſes with him and cheated him, 
and that he is without remedy at law. 


Plea in abatement That the petitioner's remedy 
was equal in the law as in chancery ; plea overruled ; 
and the county court upon a hearing, decreed that 
Geer ſhould pay C10. 


fraud in a con- 
tract, than at 


law. 


General errors Judgment reverſed, upon, the 


ground that a minor is no more liable in equity than 
law for fraud in a contract, for if he is incapable of 
making, he is incapable of committing a fraud in a 
contract; beſides, this would defeat the law made 
for the protection of minors; if, although they would 
not be liable upon their contracts yet by uſing deceit 
in them, they ſhould be made liable. 


Town of Mansfield verſ. Town of Granby. 


CTION of aſſumpſit for ſupporting Mary Baſ- 
ſet a pauper. Plea—non aſſumpſit. Iflue to 


e court. N 
The caſe was—Said Mary was ſettled in that part 


A perſon who 


would have 
been ſettled in 
a new town, 
had he been at 
home, when it 


of Symſbury which is now Granby; on the 15th of was formed, is 
October 1786, ſhe came to Mansfield but gained no ſettled there 
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notwithſtand- ſettlement there; in Octber A. D. 1786, Granby 


8 Was incorporated into a town, and by the act of in- 
he has gained a corporation all the people living within its deſcribed 
ſettlement elſe- limits, were to belong to the town of Granby ; ſaid 
where, Mary had moved away juſt before the act of incorpo. 

ration paſſed, but had gained no ſettlement elſewhere; 


and had now become chargeable. 


Queſtion was Whether ſhe was to be conſidered 
as an inhabitant of Granby, or ſhould be maintained 
by the ancient town of Symſbury including Granby, 


By the court--The defendants did aſſume and prom- 
iſc, upon the principle that had the pauper remained 
in Granby ſhe would have been an inhabitant there. 
Her being gone out of the place at the time of the 
incorporation and not having gained a ſettlement elſe- 
where, could make no difference in the reaſon and 
nature of the caſe. | 


Jeremiah Kinſman, executor of Robert Kinſ- 
man ver/, Bethiah Kinſman, 


Grain growing RROR, to reverſe a judgment of the C. court, 
upon land doth in an action of treſpaſs, brought by Bethiah 
Ki 


not paſs by the . . . . i 
deſcription of EN againſt ſaid Jeremiah for a quantity of rye 


perſonal eſtate The caſe was—Jeremiah owned the land where the 

2 rye grew, and in Jan. A. D. 1782 leaſed it to ſaid 
Robert and to his wife Bethiah, during his natural 
life and the natural life of ſaid Bethiah; Robert en- 
tered, ſowed the rye and died, having made his will, 
by which he gave his perſonal eſtate to his wife, and 
{ 25 per annum, and appointed ſaid Jeremiah his ex- 
ecutor ; the executor entered and cut the rye; and 
for that, this action is brought, and a recovery had in 
the county court. : 


Judgment—Manifeſt error. 


The rye was the property of ſaid Robert, and did 
not paſs by the bequeſt of perſonal eſtate : not being 
ſevered from the land; the executor had right to en- 
ter and cut it, notwithſtanding ſaid Bethiak had an 
eſtate for life in the leaſed premiſes. 
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Seſſions verſ Ainſworth. 
TON error in the caſe of Seſſions vs. Ainſworth e 
it was determined That an obligation for any able in collate- 
ſum of money payable in collateral articles, is dif- ralarticles, may 


chargeable by paying or tendering the money. N — 


money. 


Carpenter ver/. Childs. 


Na writ of error, Carpenter vs. Childs, it was _ on not 
determined—That error will nor lie againſt a ;- © — 
judgment of a court in arreſting a verdict and order: fentence or ot- 


ing a repleader, until a final trial is had in the cauſe. der, until final 
judgment — 
given int 
Bacon verſ. Fitch, &c. cauſe. 


RROR, complaining of a judgment of the An obligation 
county court in an action brought by Fitch, &c. — Is 
children and heirs of Mary Backus againſt ſaid Bacon, ſon Sl bs 
on a note given by him to the heirs of Mary Backus, that deſerip- 
ſhe then being alive, for { 20, payable the 16th of Jan- pr ora is 


uary, A. D. 1766. 
A demurrer was given to the declaration. 


The queſtion was—Whether the heirs of a perſon 
living, is a ſufficient deſcription for them to take by. 


Judgment—Declaration ſufficient : And this judg- 
ment was affirmed. 


By the court—All that is neceflary, in an obligee or 
grantee, is that he hath a capacity to take, and is ſo 
deſcribed as to be certainly known to be the perſon 
meant and intended; and in this caſe there cannot 
ariſe a doubt as to who the promiſſees were. 


Stores ver/. Snow. 


CTION of ejectment, for land mortgaged te 
the plaintiff. | 


Plea—Not guilty. Iſſue to the jury. 
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The defendant offered evidence to prove that both 
the note, and the mortgage given to ſecure it, were 
fraudulent, and done to avoid creditors. But by the 
court not admitted, for a fraudulent conveyance is 
good between the parties; although it is void as to 


_ creditors. 
Storer ver/. Hinkly. 
An adminiſtra- PPEAL from probate. 1ſt. Becauſe the judge 
vor bs c- had allowed the executor too much in his ac- 


3 chere count. 24. Becauſe he had allowed him Z 190-13-9, 
the eſtate is in- for charges in ſelling lands in the ſtate of Vermont, 
ſolvent. which ſold for but {65-6-9. 3d. Becauſe he had not 
Ts he _— the executor to account for the rents and 
ſale of lands in Profits of the real eſtate, before it was repreſented 
Vermont, not inſolvent. | | 

allowable a- 2 | | 
gainttheeſtate The court diſaffirmed the decree of probate in part, 


b viz. as to rents and profits ariſing upon leaſes given 

— in the life time of the deceaſed; and affirmed it 

| as to the reſt. Writ of error was after brought 
to the ſupreme court of errors, and the judgment 
was reverſed as to the charges which were allowed 
for ſelling the lands in the ſtate of Vermont. 


Roo excuſed himſelf from judging in this caſe, 
having been heretofore concerned as council for 
Hinkly. 


.. — 


Neꝛu- London County, March 7 erm, A. D. 1790. 
Worthington verſ. Dewit. 


Erery motion L RROR, action of Indebitatus Aſſumpſit, for 

= . _ money had and received by ſaid Worthington. 
wer g . 

directly by the Plea—Non aſſumpſit. Iſſue to jury. Verdidt— 


na 32 = That the defendant did afſume, &c. 
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Motion in arreſt That certain writings were or not true, or 
handed to the jury, by the council for the plaintiff, 98 
unknown to the court or defendant's council, and gcient. 
which had been adjudged by the court inadmiſſible ; 
particularly, a ſtated account under the hand of the 
plaintiff's council: which writing and account ſaid 
jury had in the conſideration of the cauſe, and 
looked upon them as evidence, and found their ver- 
dict accordingly ; and ſaid court gave judgment, that 
ſaid motion was overruled, and for the plaintiff to 
recover, 


Error aſſigned—That ſaid court ought to have 
arreſted ſaid verdict, and ordered a repleader. 


Judgment—Manifeſt error; for the facts ſtat- 
ed in ſaid motion are ſufficient if true, but by the 
anſwer the court give, it doth not appear whether 
they are true or not; and for this uncertainty in the 
anſwer, given by the court to the motion, the judg- 
ment is reverſed. 


Green ver/. Dewit, executor de ſen tort of Jabez 
Dean. 


CIRE FACIAS, to have judgment againſt him In an aCtion a- 


in propria perſona, dated 19th January, 1790. _ fon 3 
Plea— That he did receive of ſaid Jabez's wearing A 2 — 


apparel to the amount of 20/ only; and that after cias, that he 
ſaid Green had commenced his original ſuit againſt bath never _— 
him, he took adminiſtration on ſaid Jabez's eſtate, re- 8 
ported it inſolvent, and commiſſioners were appointed deceaſed. 

and a time allowed for the ſettlement of ſaid eſtate Taking admin- 


. . N iſtration after 
until the firſt day of May next, which time is not yet — 
expired. will not purge 
Reply — That the defendant took poſſeſſion of an NIE 
eſtate belonging to the deceaſed, to the value of £700, 
lawful money, as executor in his own wrong; and 
that his taking out adminiſtration and proceeding on 


ſaid eſtate aforeſaid, is all fraudulent, &c. 


Defendant rejoins—That he received only ſaid 20/ 
worth of apparel, belonging to the deceaſed. | 
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An action of 
aſſumpſit will 
not lie againſt 
a town where a 
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= — CC — . 88 , , , , = 


NEW. LONDON COUNTY, 


Demurrer Judgment that the rejoinder is inſuf- 
ficient, and for the plaintiff to recover. 


By the court—The defence ſet up, however it 
might have been available in the original action, is 
inadmiſlible upon the ſcire facias. Further, the de- 
fence is inſufficient if it had been regularly pleadable 
to the ſcire factas, for it admits the receiving of 20/in 
his own wrong, and the plaintiff avers that he receiv- 
ed {700 worth of eſtate, which is not traverſed or de- 
nied by the defendant z and his after taking adminiſ- 
tration does not purge the original wrong. 


Town of New-London wver/. town of Montville, 


A CTION of aſſumpſit, declaring, that in Octo- 
ber, A. D. 1786, Montville was incorporated 
into a town, and taken from the towns of New-Lon- 
don, Lyme and ' Colcheſter, and in the act of incor- 
poration, it was enacted, that the inhabitants in ſaid 
townof Montville, which belonged within the town of 
New-London, ſhould pay their part and proportion of 
all the debts incurred upon the town of New-Lon- 
don, according to their liſt given in the year A. D. 
1785—That ſaid town of Montville appointed a com- 
mittee to ſettle and adjuſt ſaid accounts with the ſe- 
lectmen of ſaid New-London—That upon a ſettle- 
ment, there was found due from the inhabitants of 
that part of Montville, which was taken from New- 
London, the ſum of £ 263-14-2, according to the rule 
piven by ſaid aCt, and thereupon and in confideration 
thereof, the plaintiffs ſay that the defendants being 
hable, did aſſume and promiſe to pay the fame, &c. 


Demurrer to the declaration—Judgment that the 


declaration is inſufficient; and by the court; it appears 


by the plaintiffs own ſhewing that it was not origin- 
ally the duty of the defendants to pay ſaid debt, but 
of a certain part of them, viz. thofe only who were 
taken from New-London, and nothing appears where- 
by faid town of Montville have aſſumed this debt; 
their appointing a committee to ſettle with New- 
London did not amount to an aſſumption. 


» 
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Devotion Edy verſ. Roger Williams. 

\ CTION of ejeQment for certain lands. The An is not 
C 


defendant plead in bar That on the 10th of 
and Gi 


Jonathan Boardman of Preſton, and ſaid Jonathan, on 
the 21ſt of March, A. D. 1787, by deed conveyed it 
to Henry Williams; and by agreement, the plaintiff 
was to remain in poſſeſſion, one year from ſaid ſale; 
at the expiration of ſaid year, the plaintiff refuſed to 
deliver up the poſſeſſion, and claimed the ſame in vir- 
tue of a leaſe, given him by ſaid Boardman, dated the 


11th of February, A. D. 1787, for the term of 999 


ears, deſeaſible upon faid Boardman's paying to him 
ſum of {5 33-13-4, money of N. York, of which the 
defendant was wholly ignorant; and the plaintiff 
leaſed ſaid premiſes to William Chapman, who enter- 
ed upon ſaid premiſes, and the ſaid Henry Williams 
brought his aCtion againſt him for ſaid premiſes ; and 


before the ſuperior court at New-London, on 4th 


Tueſday of September, 1788, upon the plea of no 
| wrong or deſeiſin, he recovered judgment for the de- 
manded premiſes againſt ſaid Chapman, in which 
trial the preſent plaintiff appeared and took upon 
him the defence of ſaid title: which judgment was 
executed, and the ſaid Henry put into poſſeſſion on 
the 6th of October, A. D. 1788, and that the de- 


fendant is in holding the ſame under ſaid Henry, 


as tenant to him; and thereupon he ſays that the 
title to ſaid land hath been once heard, adjudged and 


determined, and ought not again to be drawn in queſ- 


tion. 
The plaintiff replied, and recites the leaſe, and the 


conditions, which are that whereas Jonathan Board- 


man has this day given to ſaid Edy two notes, one for 

12 3-4, money of N. Vork, payable on the 15th of 

ay next, in good rum at 4/ per gallon One 

for £266-13-4, like money, payable in good rum at 

per gallon, by the 15th of May, A. D. 1788 ; now 
Aa. 
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concluded by 

PEE - a judgment to 

* A. D. 1787, the plaintiffs, Tiſdale Edy which he was 
Ibert Edy, were ſole owners of the demanded not party or 


premiſes; and by deed of that date, conveyed it to PTY: 
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if ſaid Boardman pay ſaid notes then ſaid leaſe is to be 
void. The plaintiff further ſays, that the ſale and 
tranſaction between faid Henry and ſaid Boardman 
were fraudulent and done to cheat him out of ſaid 
land ; and that although it be true that ſaid He 
did recover judgment for ſail land againſt ſaid Chap. 
man, as the defendant has plead, and that he did fur. 
niſh ſaid Chapman with ſaid leaſe; yet ſaid Chap. 
man by colluſion with ſaid Henry, ſuffered ſaid judg. 
ment to go againſt him, and immediately after took 
a leaſe of ſaid land from ſaid Henry, and has diſcharg. 
ed and releaſed to him all right of bringing any writ of 
error or petition for a new trial in ſaid cauſe, fo that 
if the plaintiff is barred, it is by a judgment to which 
he was not a party, nor of which he had the control; 
having never been properly cited in to vouch and de- 
fend ſaid title, and againſt which he has no remedy. 


Demurrer to the reply—Judgment that the plain- 
tiff's reply is ſufficient, and that the plaintiff recover. 


By the court—It appears by the pleadings that the 
plaintiff hath not had a day im courtin which he could 
be heard upon the validity of his title ; and to adjudge 
the bar ſufficient, would preclude him from ever hav- 
ing an opportunity to be heard thereon, which the 
law never intended. | 


Mott verſ. Meach, executor to Moſes Meach. 


It is no cauſe A CTION of aſſumpſit, upon a promiſe of ſaid 
for arreſting 1 Moſes, made in Auguſt, A. D. 1788. 

judgment that © | 

the jury have Plea That the deceaſed did not aſſume and prom- 
found a verdict ;£, 


upon evidence 


which in the Tfye to the jury Verdict that ſaid deceaſed did 


3 Op aſſume and promiſe, &c. 

— Motion in arreſt That by the ſtatute againſt 
frauds and perjuries, and for the limitation of ſuits, 
the action is not ſuſtainable. r 


Judgment—Motion inſufficient. The promiſe is 
laid to have been made within three years before the 


bringing of the action: beſides the jury have found 
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the promiſe : and it is no reaſon for arreſting a verdict, 
that the jury have found it without ſufficient evidence 
in the opinon of the court, for they are judges of the 
evidence. Same point adjudged at New-Haven this 
circuit, in the caſe of Smith vs. Bradly. Kirby's Rep. 
61. Woodruff v. Whittleſey. 


Gates verſ. Thomas Brattle, adminiſtrator of 
William Brattle. 


= 


RIT of error, complaining of a judgment of obſervations 
the county court, in an action upon a bond, on the caſe, 
for { 700, dated 5th of June, A. D. 1758, payable to EO. 
William Brattle, by the 25th of December after, with tations. 
intereſt, and executed by ſaid Gates and one Thomas 
Guſtin, brought by Thomas Brattle adminiſtrator 


of ſaid William vs. Gates; writ dated 5th Novem- 
ber, A. D. 1785. | 


Plea in bar—That by a ſtatute of this ſtate, enti- 
fled an act for the limitation of proſecution in divers 
caſes, &c. it is enacted that no ſuit, proceſs, or action 
ſhall be brought on any bond, bill, or note, under. 
hand, given for the payment of any ſum or ſums of 
money, not having any other condition, contract or 
promiſe therein, but within ſeventeen years next af- 
ter an aCtion on the ſame ſhall accrue—Provided nev- 
ertheleſs, that the time this ſtate was engaged in war 
ſhall be expunged, and not computed in fad time 
Provided alſo, that perſons over ſea, or legally incapa- 
ble to bring their actions for their debts, &c. may 
bring the ſame any time within four years after their 
coming from over ſea, or becoming legally capable; 
and that ſaid bond is for the payment of a certain ſum 
of money, without any other condition, &c. 


The plaintiff replies, that he ought not to be barred, 
becauſe, he ſays that the defendant and ſaid Guſtin, 
on the 5th of June, A. D. 1761, paid to ſaid William 
the whole of the intereſt on ſaid bond ; and on the - 
23d of March, A. D. 1764, ſaid William and ſaid 
Guſtin reckoned, and found due on ſaid bond the ſum 
of {800, lawful money, and thereupon made and 
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ſubſcribed the following writing on ſaid bond, viz, 
March 23d, 1764, due on this bond { 800, William 
Brattle, Thomas Guſtin; whereby the ſaid Guſtin and 
the defendant did fully recognize ſaid bond, and the 
ſum due thereon. The plaintiff further ſays, that ſaid 
William, on the 1oth of April, A. D. 1776 went 
from Boſton, over ſea to Halifax, and their reſided 
until the 20th of October following, when he died; 
and the plaintiff further ſays, that there was no ad- 
miniſtration taken, or any perſon capable of bring- 
ing a ſuit on ſaid bond, until the gth of October, A. 
D. 1784, when the plaintiff took adminiſtration 

ſaid William's eſtate, and this ſuit is brought wi 
four years from the taking adminiſtration as aforeſaid, 


The defendant rejoins—That ſaid Guſtin, ſeveral- 
ly and alone, without and againſt the conſent of the 
defendant, ſubſcribed ſaid writing on ſaid bond; 
that the plaintiff returned into this ftate in Oftober, 
A. D. 1779, and might then have taken adminiſtra- 
tion, but neglected to do it for more than four years 
after his return, and until the gth of October, A. D. 
1784. To the rejoinder of the defendant the plaintiff 
demurred ; and judgment was for the plaintiff ; that 
the rejoinder of the defendant was inſufficient. 


Error aſſigned That ſaid county court ought to 
have adjudged ſaid rejoinder ſufficient. . 


By this court—There is nothing erroneous in the 
judgment. 


The reaſons which ſeemed to prevail with the court 
in the deciſion of the cauſe, were thoſe which judge 
Law and judge Drxx offered for diſſenting from the 
opinion of the court in the cauſe of Brattle vs. Guſ- 
tin, reported in Kirby; and the judgment of the ſu- 
preme court of errors reverſing the judgment of the 
ſuperior court in that cauſe. | 


Although I excuſed myſelf from judging in this 
cauſe, on account of my having been of-council for 
Guſtin in the ſupreme court of errors; yet I would 


make ſome obſervations upon the law which governs 
this caſe, 


MARCH TERM, A. D. 1790. 


This is a poſitive law, and is binding upon the 
courts and the citizens, by force of the authority that 
enacted it. 


However the legiſlature might have been induced, 
from many and various reaſons, both of policy and 
juſtice, to make the law ; the law when made, is the 
rule which muſt govern the judges and the citizens. 
The queſtion then is not, what the law ought to have 


been, or why it was made? but what it is. And ſtat- 


utes conſiſt of two parts, the letter and the reaſon. 


The title of the act is, an act for the limitation of 
proſecutions in divers caſes, civil and criminal. The 
firſt paragraph is, that no perſon ſhall be indicted, 
proſecuted, &c. or compelled to anſwer before any 
court, &c. for the breach of any penal law, or for 
other crime, &c. for which a forfeiture becomes due 
to any public treaſury, unleſs the indictment, com- 
plaint, &c. be made and exhibited within one year 
after the offence is committed; and every ſuch in- 
dictment, information, &c. that is not made and ex- 
hibited within the time limited as aforeſaid, ſhall be 
void and of none effect. No one can be at a loſs a- 
bout either the letter or ſpirit of this paragraph; 

et if we ſhould go to gueſſing about the reaſon which 
induced the legiſlature to make-it, we might be great- 
ly divided. 


The paragraph which reſpects this caſe is, that no 
ſuit proceſs or action ſhall be brought on any bond, 
bill, or note, &c. given for the paymentofmoney,not 
having any other condition, &c. but within ſeventeen 
years next after a right of action on the ſame ſhall 
accrue, excluſive of the time of war; but from all and 
every acton, ſuit, &c. after the time limited as afore- 
faid, each and every perſon ſhall be forever debarred. 


Can any thing be plainer than this paragraph, both 
as to the letter and meaning of it? And it is equally 
clear that this caſe is within the purview of the ſtat- 
ute, viz. it is more than ſeventeen years, excluſive of 
the war, from the time a right of ation accrued upon 


the bond and the date and impetration of the plain» 
tiff's writ. 
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The only queſtion which remains, is Whether it 
is within any of the ſaving proviſos of the ſtatute 
and let us ſee what they are, and to whom they are 
extended; to perſons over ſea or legally incapable to 
bring their actions for their debts aforementioned, 
ſuch may bring them any time within four years after 
their coming Tan over ſea, or becoming legally ca- 
pable to bring an action; notwithſtanding the limit. 


ation. aforeſaid. 


The ſtatute begins to compute from the time 2 
right of action accrued upon the obligation. 1ſt, 
Let us conſider what is meant by over ſea, as it re- 
ſpeQs locality, and as it reſpects time or duration. 
2d. What by legal 3 in point of diſability, 
and of duration or time. 8 


As to the firſt— Over ſea, in point of locality. If 
it means a perſon's croſſing a part or arm of the ſea 
to get to the place where he is, it means every thing 
and nothing, juſt as the court pleaſe; for in that ſenſe 
a man may be over ſea, and be in the United States, 
or in his own ſtate. If it means his being in a place 
which cannot be got to or from, without crofling the 
fea or ſome part of it, it has a fixed determinate mean» 
ing; and this is doubtleſs the crue meaning. 


As to the time—Does it mean his going over ſea 
at any time during the ſeventeen years, and remain» 
ing there ever ſo ſhort a period; or his going over 
ſea juſt at the cloſe of the ſeventeen years, and being 
there at the expiration of it. Or does it mean his 
being over ſea, when the right of action accrued, and 
his continuing there until the ſeventeen years expire ? 
Undoubtedly it means the latter caſe; for there 
would be no ſenſe in faving a man's right in either 
of the other cafes; for there he might have ſaved 
himſelf without the aid of the proviſo; and the law 
never means to ſave a man againſt his own negligence 
and latches. 


As to the ſecond queftien—A legal incapacity, 
fuppoſes the perſon to have the right in him, but by 
reaſon of ſome impediment he is prevented exerci- 


ſing it, as minors, feme coverts, lunaticks, &c. an 
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adminiſtrator hath no right in him until letters of ad- 
miniſtration are granted to him; he cannot therefore 
be conſidered as a ſubject of this proviſo, until he has 
taken adminiſtration, after that a legal or a natural 
incapacity might attach upon him. 


As to the time—The ſame obſervations apply in 
this caſe, as in the caſe of a man's being over ſea. 
There being no other ſavings in the ſtatute, the ſtat- 
ute is a clear, poſitive, and peremptory ademption of 
all remedy in ſuch cafe; unleſs within one or the 
other of theaboveproviſos. And asthereare no ſtatutes 
m England fimilar to this of our own, all reaſonings 
from them, or from the common law of that country, 
are very inapplicable to the caſe ; as alſo are all ar- 
guments drawn from payments and endorſements 
upon the bond. 


Dean verſe Woodbridge. 


. on note; in which the defendant prom- 
Hed the plaintiff to pay him G 36-2-6, in Weſt- 


laid in the declaration. The defendant demurred to 
the declaration on that account. 

Judgment That the declaration is inſufficient. 

The duty of the defendant to deliver the goods ariſ- 
es upon a demand being made; and the breach which 
ſubjects him to damages, conſiſts in not delivering 
them when demanded ; and this action is not for the 
goods, but for damages, to compenſate for the breach 
of the contract; which could not have happened un- 
til demand was made. Beſides if this action is main- 
tainable without a demand ſuch an objection would 
be the ſame as a note for money. 


Tracy verſ. Poſt, 


T PON a writ of etror, it was determined that an 

alderman has no right to ſign any writs, but 
ſuch as are returnable before the city court, the may- 
or or an alderman. 4 


Where a note. 
is payable in 

a q ti ſpecific articles 
India goods, on demand; and no ſpecial demand is on demand, a 
pecial demand 


— — 
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Fitch ver/. Lothrop. 


The judgment IT of error. Lothrop ſued Fitch before 
of = court a juſtice, as executor of Benjamin Fitch, 
ought tobe, The defendant plead in abatement—That he is not 


where a plca x 8 WU 
in et executor of ſaid Benjamin, nor hath adminiſtered ag 


is judged not ſuch, but that Joſeph Iſham, Eſq. is adminiſtrator on 
GIG the eſtate of ſaid Benjamin; upon which the parties 
that the de- were at iſſue, and the judgment of the juſtice was, 
fendant an- that the defendant was executor, and that the plain- 


ſwer over to tiff recover 9/6, debt and coſt. 


the action. 

Error aſſigned That the judgment ought to have 
been a reſpondeas Oufter, and not in chief for damages; 
and the judgment was reverſed for the cauſe aſſigned 
in error. 5 


Aſa Worthington, adminiſtrator of Daniel 
Kellogg ver/. Lydia Hoſmer. 


Where an exe- & CIRE FACIAS to have a judgment recovered 
eution has been by ſaid Daniel in his life time, affirmed in favor 
prayed out, al- Of the plaintiff; alledging that an execution had been 


> wor yr iſſued, and a noneff returned upon it; and which the 


plantiff,and defendant has never paid. 

delivered to an f 

officer, and he The defendant plead in bar That after ſaid execu- 
Has received tion was returned non eff, an alias execution was taken 


Fo ar ee gan out in ſaid Daniel's name againſt her, and delivered to 


dorſed ſaid ex- James Cornwell, a conſtable of Middletown, and ſhe 
ecution; it is was compelled to pay ſaid execution, and did in fact 
a good barto pay it to ſaid conſtable; and he thereupon endorſed 


ſcire facias in 7 8 y 
favor of the ſaid execution ſatisfied. 


—— The plaintiff replies — That before ſaid alias was ta- 
meut. ken out the ſaid Daniel died, and that the whole pro- 


ceedings on ſaid alias execution are null and void, 
and had by miſtake Demurrer to the reply. 


Judgment—That the reply is inſufficient. 


By the court—Although it was irregular to take an 
alias execution, after the death of ſaid Daniel with- 
out a ſcire facias ; yet the defendant has been 
compelled to pay ſaid debt, to the officer who had 
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right to receive it, and endorſe ſaid execution ſatisfi- 
ed, which had been done. She is therefore exoner- 
ated, and the adminiſtrator muſt look to the officer. 


Punderſon ver/. Fanning, 


CTION on the caſe, declaring, that in January, 
A A. D. 1786, he was indebted to Phoenix of 
ew-York, the ſum of {182 for goods he purchaſed 
for the defendant's uſe, and for which the defendant 
was to pay ſaid Phoenix ; that the defendant was in- 
debted a further ſum of {155-10-0, for goods pur- 
chaſed for himſelf of ſaid Phoenix, making in the 
whole { 337-10-0 ; that the defendant obtained from 
ſaid Phenix, the plaintiff's note, for G 182, ſued it, 
got judgment and execution, and committed him to 
gaol upon it, upon which faid Phoenix levied other 
executions upon the plaintiff, and impriſoned him 
thereon ; that in March, A, D. 1786, the plaintiff re- 
covered a judgment againſt the defendant for the ſum 
of {337-10-4, for which he had execution, and was 
about to levy it on the body of the defendant, which 
he had no way to pay, but by the plaint'ff's offsetting 
the £182, for which he was impriſoned, towards it; 
and to induce the plaintiff to make ſaid offset, in and 
by a certain writing, promiſed and engaged as follows, 
viz. whereas Ebenezer Punderſon was impriſoned in 
March laſt, upon an execution in favor o Phce- 
nix, for £185, debt and coſt, which it was my duty 
to have paid—lI promiſe to pay him the intereſt of 
that ſum annually, until he ſhall be releaſed from his 
impriſonment on ſaid Phoenix's other executions, 
which was occaſioned by my debt, &c. 


Plea in bar—That the defendant was taken in Nor- 
wich, upon the plaintiff's execution for {337-10, 
and had no way to pay the debt, unleſs the plaintiff 
would offset ſaid C 185, for which he was impriſoned, 
and to induce the plaintiff to do that, and for no oth- 
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An offset 


which is com- 


pellable only 
in chancery, 
is 4 good con- 
ſideration, of 
an agreement 


to pay iutereſt. 


er cauſe ſaid writing was given, and is void. De- 


murrer to the plea. 


Judgment That the gies is inſufficient. 


* 
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This action is brought on a written promiſe ; the 
conſideration is not an illegal one, nor an idle one; it 
is in conſideration the plaintiff would make an offset, 

| which the defendant had no way to enforce, but by a 


ſuit in chancery. 
f Phillips verſ. Halſey, 
| | i CTION on a note, dated for a 
On a h payable, 
| in 1 & c. Caſe defaulted. Defendant moved to be 


a note, which heard in damages; alledging that it was given for the 
33 premium on a policy of inſurance from New-London 
ground of to Ireland, with liberty to go to the Iſle of May, and in 
i another caſe ſaid ſnow ſhould not go to the Iſle of May, three 
„ agreement, by per cent. of the premium ſhould be retained; and that 


the defendant, Aid now did not go the Iſle of May. 


cannot be off- 


. Queſtion was made Whether this could be in- 
troduced on a hearing in damages on the note. 


By the court—It cannot. It is another contract 
than that on which the action is brought; and if 
there is any thing due on that ground the court are 
not authoriſed to make the offset. 


——ñ—...—08— 
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How. ELIPHALET DER, Es, cui JUDGE, 
ANDREW ADAMS, Esd. 
JESSE ROOT, Esd. a 
CHARLES CHAUNCY, Esa. C ? 
ERASTUS WOLCOFTT, Esd. 
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l Warner verſus Robinſon. 
| it the jury re- CTION of the cafe upon a recommendation in 
fer the deciſion writing of one Richard Spelman, &c. Iflue 


of a cauſe or to the jury—who found for the plaintiff to recover 


2 £ 132-6-8 lawful money damages, &c. 


chance—1t is * * 5 - 

wood Motion'in arreſt—Among other exceptions, that 
ule of P + S . Ty = 

arreſt, the jury were greatly diyided in opinion with reſpect 
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to the damages; that they agreed upon the follow- 
ing rod to aſſeſs Se — to mark a ſum 
on a piece of paper and put it into a hat, and that 
the twelve ſums thus marked, being added together 
and divided by twelve, the quotient ſhould be the 
ſum of damages; and that the damages were thus 
found and aſſeſſed by the jury. This was denied by 
the plaintiff. 


The court find the facts to be proved, by inquiry of 
the jurors; and arreſt the verdict, upon the principle 
that in trials nothing is to be left to hazard or chance. 
The caſe of — 2 vs. Thompſon, adjudged 
Hartford adjourned ſuperior court, Dec. A. D. 1777, 
is in point; which was an action of the caſe, and 
verdict for plaintiff for C 30- 10-8 damages. This 
judgment was arreſted, becauſe the jury took the ſame 
method to aſcertain the damages. 


Boles ver. Lynde. 


RROR to reverſe a judgment of the county |, proſecu- 
court in a proſecution upon the ſtatute, enti- tion for an of- 
tled an act for encouraging and regulating fiſheries, fence againſt a 


p HP ſtatute, which 
by which it is enacted, t no perſon ſhall ſet or ET Bo. 


draw any ſein for the purpoſe of catching fiſh, be- and alſo, the 
tween the 15th of March and the 15th of June in any forfeiture of 
year, ſouth of an eaſt and weſt line from Seabrook 2 bY 
fort, within one mile and a half eaſt and weſt on each nde i, 
ſide of the mouth of Connecticut river, except, &c. mitted: on con- 
on pain of forfeiting and paying a fine of {10 on viction, the 
conviction ; and alſo ſhall forfeit the ſein, ropes and — 11 1 
other utenſils uſed in catching fiſh, contrary to the 2 — 
act. The complaint alledged that ſaid Boles had not for the 


drawn a ſein within the aforeſaid limits for the pur- Value. 


poſe of catching fiſh, &c. whereby he had forfeited 


1 Io for the uſes mentioned in ſaid ſtatute ; and alſo 
aid ſein, ropes, &c. The defendant made default of 
appearing and the court confidered and gave judg- 
ment that he pay the ſum of {20 being the Z 10 fine 
and the value of the ſein, &c. 


Error aſſigned That judgment ought to have been 
for the penalty of (10; and alſo that ſaid ſein, &c. 
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MIDDLESEX COUNTY, 


be forfeited, to and for the uſes mentioned in the 
ſtatute. 


Judgment—Manifeſt error, for the reaſon aboye 
aſſigned. The court had nothing to do in aſſeſſing 
the value of the ſein, &c. in this proſecution—for the 
ſtatute is that he forfeit the ſein, &c. and not the value 
of the ſein, &c. 


Alſop verſ Goodwin. 
Parole evi. CTION upon a note, dated 4th June 1778, for 
a ee { 474-5-10 lawful money and intereſt. Plea 
prove that cer- full payment. Iſſue to the jury. 
tain expreſſions 


in a note meant The plaintiff offered witneſſes to prove that ſaid 
what they ex- note was for lawful ſilver money. 


reſſed. 

+ By the court not admitted; becauſe unneceſſary, 
the note ſpeaks for itſelf, Had the motion come from 
the defendant, to have ſhewn that it was given for 
the common currency of the country, which was call- 


ed lawful money, the caſe would have been otherwiſe. 
Chapman ver. Griffin. 


CTION of ejectment. The plaintiff's title 
l was the levy of an execution in A. D. 1789, 
by execution, duly made. The defendant ſets up title under a levy 
free-holders of Made upon the ſame lands in A. D. 1783. All the 
the town in appraiſors were agreed upon by the creditor and debt- 
ich the land or, but one of them did not belong to the town where 


the land lay. t 


Judgment was for the plaintiff; upon the ground, 
that the ſtatute is expreſs, that the land ſhall be a 
praiſed by free-holders of the ſame town; and 
agreement of the parties cannot alter the law. 


Town of Eaſt-Hartford- verſ. Middletown. 
An idiot who 


lives with and RROR to reverſe a judgment of the county 
1s ſupported by court, in an action on book, brought 4 Mid- 


the mother, is 


ſettled with the dletown to recover pay for ſupporting one 
mother. Dowd, a pauper. 


The appraiſors 
of land taken 


JULY TERM, A. D. 1796. 


The jury found a ſpecial verdict, viz. That ſaid 
Melliſant was born in A. D. 1759 in Middletown, 
where her parents were then legally ſettled ; that 
afterwards her father died, and in Jan. A. D. 1772, 
her mother married to Dolbier of Hartford, eaſt 
ſide of the river, and moved there with her daughter 
the ſaid Melliſant, where ſhe lived with her huſband 
ſaid Dolbier, until his death ſometime in the year A. 
D. 1777; that her mother continued to live in ſaid 
Hartford, on the eaſt fide of ſaid river, and ſaid Mel- 
liſant with her, until ſometime in A. D. 1784, when 
ſaid Eaſt-Hartford was incorporated into a diſtinct 


town; that ſhe continued to live in ſaid Eaſt-Hart- 


ford with her mother, until the roth of Nov. A. D. 
1787, when her mother died. During the whole of 
ſaid time ſhe was ſupported and nurtured by her 
mother, ſhe being an idiot; that upon the death of 
her mother ſhe became chargeable and was ſent to 
Middletown 5; and for ſupporting her this action is 
brought. Judgment of the county court is that the 
law is ſo upon the facts aforeſaid that the defendants 
do owe, and for the plaintiffs to recover, &c. 


Error aſſigned generally. | 

Judgment—Nothing erroneous. The mother by 
marrying with Dolbier, became ſettled in Hartford in 
night of her huſband ; and after his death ſhe became 
ſettled their in her own right—and the ſaid Melliſant 
being an idiot, was ſettled with the parent. 


New-Haven County, Fuly Term, A. D. 1790. 


was given to oblige the defendant to abide the 
award of arbitrators, upon the following writing, 


197 


CTION on note. Plea in bar—That ſaid note The court will 
not adjudge a 
writing not ta 
be libellous, 


(the writing is here recited in the plea) which writing which arbitra- 
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tors have found was poſted up in a public place; that ſaid arbitratorg 
to be ſuch; if found the defendant guilty and awarded him to pay 
the caſe is in , x 4 4 p 

the leaſt doubt- £10 3 and that ſaid arbitrators were miſtaken in 
fol. point of law ; for that ſaid writing doth not amount 


to a libel, nor are ſaid words actionable. 


I The plaintiff replied the ſubmiſſion and award, 
and RE nes on his part and a breach on the part 
of the defendant. Demurrer. 


Judgment—That the reply is ſufficient. 


By the court—The writing is libellous and tends 
to bring diſgrace upon the plaintiff; but was it even 
225 doubtful, after a hearing by arbitrators, judges of the 


f 
, 


parties own chooſing, who have judged it to be ſo, 
this court would not ſet aſide their award. 


338 Apthorp verſ. Lockwood. 
Leanne CLCIRE FACIAS againſt him as garniſhee to 

note, claimed Charles M*Evers. 

A plnif It was determined that he might be enquired of 


may recover of relative to a miſtake, which intervened at the giving 


— nee, * of the note to ſaid M. Evers, for which he is now chal- 


a debt, due lenged. Alſo it was determined, that the plaintiff 


from him to recover a debt due from Lockwood to M*Evers and 
ja res roger company, that was 4 — to the ſaid M Evers, as 
Sgnment from being his property, by force of the aſſignment. 
others. 


Fowler ver. Biſhop, Eſq. County Treaſurer. 
state Attor- E. aa. to reverſe a judgment of the county 
a 


nies are in- court, for coſt upon an information of the 


2 3 te's attorney, againſt ſaid Fowler, on which he was 
acquitted. f 


meaning of the 


law reſpecting Error aſſhgned—That no coſt ought to be taxed 


A ere a 
= — againſt the defendant in ſuch caſe. 
tions. 


Judgment Nothing erroneous. 


By the court The words of the ſtatute are, that 
all perſons who ſhall for any matter of delinquency, 
&c. be any wiſe proſecuted, by any informing officer, 
legally appointed and ſworn for that purpoſe, ſhall 
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ed in the poſſeſſion claiming it to be his; her brother ſeſſor. is v 


TULY TERM, A. D. 1790. 199 


y all the neceſſary coſt, &c. whether on trial, they 
wall be found guilty or not, &. By this ſtatute it is 
that coſts are taxed in any proſecution of a criminal 
nature; and if the plaintiff in error is to be excuſed 
from coſt in this eaſe, it muſt be upon a principle 
that would equally excuſe him, if he had been found 

ilty which is, that the ſtate's attorney is not an 
officer mentioned in the ſtatute. But whatever doubt 
there might have been upon the words of the ſtatute, 
long uniform practice has removed that doubt—and 
the informations of the ſtate attorney are conſidered 
as ſtanding upon the ſame ground, in this reſpect as 
thoſe of other informing officers. 


Holebrook ver/. Lucas. 
CTION of ejectment for a tract of land. Plea om givem 
not guilty. Iſſue to the court. a 
ed and out of 


The land belonged to Lucas's wife in fee; ſhe s 
tied without ever having had a child; Lucas contin- ent ds che p 


takes adminiſtration and has the land diſtributed to 
him as her heir at law, and ſells it to the plaintiff ; 
Lucas being in poſſeſſion claiming it at the ſame time. 


The queſtion was—Whether the brother's deed was 
void by the ſtatute, he being diſſeized at the time 


- executing it, to the plaintiff ? | 


By the court. Judgment—That the defendant is 
ao guilty, on the ground that the deed is void by the 
tute, | 


Auſtin verſ. Nichols. 


TP RROR to reverſe a judgment of a juſtice. A writ dated 
Nichols ſued Auſtin before a juſtice by writ da- AY 
ted the 2oth of Oct. A. D. 1789, and ſummoned him on the goth ot 
to anſwer on the 3oth of Oct. next; and judgment Od. next, 
was rendered on the 3oth of Oct. A. D. 1789. is O& twelve 


Error aſſigned That the defendant was ſummoned 
to appear on the zoth Oct. A. D. 1790. 
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Judgment—Manifeſt error ; for the word next hay 
relation to the month, which would be October 
twelve months from the date of the writ. 


Smith weng Bellamy. 

The facts put RROR to reverſe a judgment of the city court, 
3 Jean in an action brought by Smith againſt Bellamy, 
citly, to be true in Which a ſpecial iſſue was joined to the court; and 


or not. the court gave judgment, that having heard, &c. and 
conſidered, &c. do find the iſſue in favor of the de. 


fendant. : 


Error aſſigned That ſaid city court have not found 
the facts put in iſſue. 


Judgment —Manifeſt error. 


By the court The facts put in iſſue by the plead- 
ings muſt be found directly for or againſt him that 
rms them. 


Samuel Clark and Samuel Clark, jun. er/; 
Turner. 


An information RROR to reverſe a judgment of a juſtice. 
e 4 Turner complained of Clark, &c. to ſaid juf- 
breach ofthe dice in his own name for a breach of the peace, in al- 
peace by a ſaulting and beating him; upon which a capias iſ- 
common per- ſued and the Clarks were arreſted and had forthwith 
38 before the juſtice; where they plead a ſpecial plea— 
. is no Which was overruled and judgment againſt them, for 
_— than BY forty ſhillings damage and coſt. 
cl roc 
and the fame Errors aſſigned iſt. That ſaid proſecution was il- 
notice muſt be legal, the public not being joined in it. 2d. That 
1 it was only a civil ſuit and required ſix days notice. 
3d. That ſaid Samuel jun. was a minor and plead by 
an attorney, . 


| 34 
Judgment—Manifeſt error, upon all three of the 
exceptions. | N 


R 7 
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Mervin ver/. Potter: 


CTION of aſſumpſit for {60-6-3, money paid A receipt ha- 
to the defendant on account of a certain note ving been giv- 
to have been endorſed thereon, and for which he en in 8 
ve a receipt; the defendant never endorſed it, 3 
bat recovered the whole ſum of the note, &c. to a note 


The defendant plead non aſſumpſit. Iſſue to the diſallowed ; is 


: no objection to 

uy: its going to the 
The defendant objected againſt the plaintiff's pro- Jurys 2 = 

ducing ſaid receipt to the jury, or any evidence about gt for the Lane 


it; becauſe, that in the action brought by him on ſaid money. 
note, the preſentplaintiffpleadfullpayment, and under 
that iſſue he offered ſaid receipt to the jury, and it 
was found and adjudged on ſaid trial, that faid receipt 


was for but £6-6-3, which was allowed. 


By the court—The plaintiff may prove his declara- 
tion—the receipt was only matter of evidence in the 
former trial, and is no more now. The point was 
then collaterally tried, now it will be directly deci- 
ded, Thereceipt was admitted. 


Warner, &c. ver/. Tomlinſon, &c. 


RROR to reverſe a decree in chancery, of the a demurrer in 
county court. Tomlinſon, &c. brought their chancery if 
petition in chancery againſt Warner, &c. and Warner _—_— — 
made a ſpecial plea in bar; to which a demurrer was 2 the 
given, and the county court ' judged ſaid plea inſuffi- court muſt en- 
cient and thereupon, without further enquiry, or quire and find 
finding any facts, proceeded to paſs a final decree in be fac. 


the cauſe. 


Error aſſigned That ſaid decree was illegally and 
erroneouſly conceived and made. 


Judgment Manifeſt error; for a judgment upon 
a demurrer in chancery, in favor of the. petition, 
or againſt the plea, is not final, but interlocutory z 
beſides, ſaid court have not found any facts, to war- 


rant ſaid decree. 
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102 FAIRFIELD COUNTY, 
Fairfield County, Augn/t Term, A. D. 1790. 
Palmer verſ Palmer. 


Civil cauſes RROR to reverſe a judgment of a juſtice, in an 
on. roma nd action on a note. The plaintiff and defendant 
fore a ſingle ; a SPY . . 
miniſter of juſ- lived in Greenwich, and there were juſtices in faid 
tice, muſt be town, who could judge between the parties. The 
pm court was held in Greenwich, by a juſtice who be. 


thorityin thoſe longed to Stamford. 
towns only, Error aſſigned That faid juſtice by law had no 


wherein the ; n 2 
plaintiff or de- right to go out of his own town to try ſaid cauſe. 


Toe Judgment—Manifeſt error. The ſtatute is, that 
all ſuits and proſecutions cognizable before an aſliſt- 
ant or juſtice of the peace, ſhall be made and proſ- 
ecuted, before ſuch authority in thoſe towns, only, 
where the plaintiff or defendant dwell, unleſs there 
be no authority which may lawfully try faid cauſe, in 
either of ſaid towns ; then, &c. 


MEwen wer/. Hannah Welles, adminiſtrator of 
Samuel Welles. 


If the mort- RROR to reverſe a judgment of the county 
gagee takes court, in an action brought by ſaid M*Ewen 
polteſon of againſt ſaid Hannah, upon a note given by ſaid Sam- 
the mortgaged 8 * 8¹ * 
premiſes and uel on the 8th of Nov. A. D. 1781, for £258-8-1 on 
forecloſes the Intereſt. 

equity of re- 

— he Plea in bar—That ſaid Samuel in his life time, 


debt is diſchar- mortgaged to the plaintiff and Samuel William 

bed. Johnſon, Eſq. certain lands to ſecure ſaid note and a 
debt of { 120-1 1-5, due to ſaid Johnſon, which were 
of greater value than both of ſaid debts; and that 
ſaid Johnſon and the plaintiff had taken poſſeſſion of 
ſaid mortgaged premiſes and had obtained a decree 
in chancery, foreclofing the equity of redemption in 
ſaid lands; which lands were appraiſed in the inven- 
tory of ſaid Samuel at the ſum of {467-0-7 ;, and 
thereupon ſhe ſays, that before the date and impetra- 

tion of the plaintiff's writ, ſhe had made full pay- 
ment of the note on which, &c. 
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Plaintiff replies That the rents of ſaid lands did 
not pay the intereſt of the money for which they were 
mortgaged as a collateral ſecurity ; that the plaintiff 

ed the ſame to ſale at public vendue; and upon 
afair ſale the lands did not ſell forſomuchbyF 120-1 1-5 
lawful money, as the amount of ſaid debts ; which « 
ſum remains unpaid and ſtill due. To which the 
defendant demurred. Judgment That the reply of 
the plaintiff is inſufficient. 


Error aſſigned That ſaid reply is ſufficient ; for 
that ſaid lands being mortgaged only as a collateral 
ſecurity for ſaid debts ; they cannot be conſidered as 

ayment, further than the ſum they ſold for in money, 
y being taken in the manner aforeſaid. 


Judgment Nothing erroneous. 


By the court —In this ſtate, a mortgage given to ſe- 
eure a debt by bond, note or other ſpecialty, is a real 
ſecurity given in aid of the perſonal ſecurity, which the 
mortgagee had before. And the mortgagee may pur- 
ſue either, or both, until he obtains ſatisfaction. If 
he recovers his debt, the mortgage is releaſed. If he 
chooſe to take the land and to make it his own abſo- 
lutely, whereby the mortgagor is totally diveſted of 
his equity of redemption, the debt is thereby paid and 
diſcharged : And if it eventually proves inſufficient to 
raiſe the ſum due, it is the mortgagee's own fault, and 
at his riſque. 


Litchfield County, Auguſt Term, 4. D. 1790. 
Huldah Perry ver. Eli Perry. 


PPEAL from probate. Seth Perry died inteſ- 1 7Ppeal | 
tate—leaving a widow, and a mother and oth- f probate, reſ- 
er collateral heirs, but no children; he alſo left real pecting the 
and perſonal eſtate. Eli Perry took adminiſtration, 1 = 
and cauſed the whole of ſaid eſtate to be diſtributed 0188 


204 LITCHFIELD COUNTY, 


the appellant to the widow and heirs excluſive of the mother ſaid 
cies — 25 Huldah, and ſhe appeals. Pending the appeal, ſaid 
Epe al his Huldah dies, having made her will, appointed an ex. 
ppeal, his j 8 
executor can- ecutor and given away all her eſtate. The executor 
pot enter, enters to proſecute ſaid appeal, which relates to the 
real eſtate of ſaid Seth Perry. 


A plea in abatement was exhibited—That ſince 
the laſt continuance ſaid Huldah the appellant has 
died and given all her eſtate to certain deviſees and 
legatees; and that neither the executor nor heirs of 
ſaid Huldah have right to proſecute ſaid appeal. 


Judgment—Plea in abatement ſufficient ; for the 
appeal is converſant about real eſtate to which the 
executor has no right, only in caſe of the inſolvency 
of the perſonal eſtate. | 


Amos Clark ver, Judah Lewis. 
Where in con- FE coun, to reverſe a judgment of the county 


fideration that court, in an action Clark vs. Lewis, declaring 

: that on the 26th of Oct. A. D. 1789 he was a deputy 
ered to the al] ond Lotto bond F SAL 

Sefondane on ICT Bn in his hands to ſerve an execution in 

his requeſta Favour of Jonathan Burral againſt Ezekiel Lewis, for 

debtor taken £1 2-10-3 lawful money debt and coſt, granted by 

83 the county court, dated the 22d of Sept. A. D. 1789 

promiſed in and returnable in ſixty days— which execution the 

writing, to plaintiff for want of eſtate had levied on the body of 

— — ſaid Ezekiel, and was about to commit him to gaol; 

within the life and the defendant applied to the plaintiff and requeſt- 

of the execu= ed that he would deliver the ſaid Ezekiel to him to 

2. ip 1 keep, and re-deliver on the 2oth of Nov. then next: 

Ms bs and the plaintiff upon the requeſt of the defendant 

| binding delivered the ſaid Ezekiel to him as aforeſaid ; and 

| the defendant thereupon and in conſideration thereof, 

made and executed to the plaintiff a certain writing, 

dated Oct. 26th A. D. 1789, wherein and whereby, 

the defendant promiſed the plaintiff to deliver to him 

the ſaid Ezekiel, at the county gaol in Litchfield, on 

the 2oth day of Nov. then next; and on failure there- 

of, to pay the plaintiff the contents of ſaid execution 

with intereſt and his fees; that the defendant did not 


an officer de- 
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deliver ſaid Ezekiel, nor hath he paid ſaidexecution, &. 


To this declaration the defendant demurs ſpecially, . 


iſt. Becauſe the plaintiff has ſet forth no judgment 
on which ſaid execution iſſued. 2d, That there is 
no profert of the writing declared upon. 3d, That 
the breach is not well and ſufficiently ſet forth. 4th, 
That the conſideration of ſaid undertaking is illegal, 
it being for the eſcape of a priſoner in execution. 
5th, The thing to be performed by the defendant is 
directly contrary to law. Judgment in the county 
court, that the declaration is inſufficient. j 


General error aſſigned ; and judgment—That there 
is manifeſt error in the judgment complained of. 


By the court—The plaintiff in this caſe, need only 
to have ſet forth his being a legal officer, and the writ 


of execution which he had, the levy and the writing. 


The profert of the writing has long ſince been ſettled, 
in this court and in the ſupreme court of errors to 
be unneceſſary. The breach is well enough aſſigned. 
For no writ of execution may by law be made return- 
able in a ſhorter time than ſixty days that the debtor 
may have time to raiſe the money—and the officer, 
although he may levy the execution immediately for 
his own indemnity or for the ſecurity of the debt, yet 
he is not obliged to do it. For the creditor cannot call 
upon him until after the return day of the execution, 
if he then has the money or the body in gaol, he has 
done his duty. It was lawful for the plaintiff, after 


he had levied upon the body of ſaid Ezekiel, to deliver 


him to the defendant to hold, and to return any time 
within the life of the execution—his doing this upon 
the requeſt of the defendant, is a good conſideration 
to bind the defendant to perform his engagement— 
and the thing to be performed was lawful and right, 
and cannot in any ſenſe be conſidered as illegal. And 
this writing is nothing more than a conditional ſecu- 
rity for the payment of the execution, a 
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Where a town 
grant 1s to ſold- 
jers who have 
inliſted, as well 
as to thoſe who 
ſhall, it isbind- 
ing on the town 
as to thoſe who 
have, as well 
to thoſe who 
ſhall inliſt. 


LITCHFIELD COUNTY, 
Hitchcock ver; Town of Litchfield. : 


town meeting, holden on the 15th day of A. 

D. 1777 3 made and paſſed the following vote 

or grant, viz, Voted to pay on the firſt day of Jan- 
uary 2 out of the treaſury of the town, to each 
non- commiſſioned officer and ſoldier, who already 
hath, or hereafter ſhall inliſt, into either of the con- 
tinental battalions, now raiſing in this ſtate, for three 
years or during the war; after the rate of £12 per 
annum, during the time of his continuance in ſaid 
ſervice after this day, to the number of ninety-two; 
that being the quota of this town to raiſe. And that 
the plaintiff inliſted agreeable to ſaid vote, for three 
years, and faithfully ſerved for a number of years, and 
was reckoned in the quota of ſaid town, and for the 
year A. D. 1779, the ſelectmen drew an order on the 
treaſurer of ſaid town for ſaid ſum, that he preſented 


| A CTION, decfaring that ſaid town at a legal 
pril 


ſaid order to him for payment, and he refuſed to ac- 


cept or pay it; of which faid ſelectmen were duly 
notified on the day of and thereupon the de- 
fendants became liable to pay, and in conſideration 
thereof aſſumed, &c. 


- Plea in bar That faid order iſſued by miſtake, for 
that the plaintiff inlifted on the 5th of April, A. D. 
1777, before ſaid vote had paſſed, and ſo it could be 
no inducement to him to inliſt, and ſaid order was 
without conſideration. To this plea a demurrer was 


given. 
Judgment of the court—Plea inſufficient ; and for 
the plaintiff to recover. 


The grant, is expreſsly to ſuch as had already in- 
lifted as wellas to thoſe who ſhould thereafter inliſt— 
and the vote is equitable and juſt in itſelf ; the public 
ſervice and the plaintiff's performing it is a good and 
ſufficient conſideration. hg. 
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Samſon verſ Hunt. 


RROR to reverſe a decree bf the county court A ſuit in chan- 
in chancery; upon a petition brought by Hunt 228 8 

againſt Samſon ; ſhewing that he gave his note for i, adequate 
$39 to faid Samſon for a tract of land in the ſtate of remedy at law, 

ermont; that ſaid Samſon affirmed to him that he = decree in 3 
had a good title, when in fact he had no title to it, gad the kack, 
which he knew; whereby he is defrauded of ſaid land, which warrant 
and faid Hunt has put ſaid note in ſuit. Praying for it. 


a remedy, &c. and that ſaid note be declared void. 


Plea in abatement—That the petitioner has ade- 
quate remedyatlaw. The plea was overruled, and ſaid 
court proceeded and decreed ſaid note to be void, 
without finding any facts to warrant the decree. 


Judgment - Manifeſt error. On the ground that 
the plea in abatement was ſufficient ; and that no 
facts were found by the court, wherefore ſaid note 
ſhould be made void. 


This cauſe was carried by error to the ſupreme 
court of errors, and judgment was affirmed. 


Eliſha Smith, executor of Daniel Grant ver. E. 
Barber. 


CTION of indebitatus aſſumpſit, for money had parole evi- 
and received, by the defendant, of divers per- dence may be 
ns after the deceaſe of the ſaid Daniel, on notes giv- 3 
en to the ſaid Daniel in his life time. 1 


Plea—Non-afſumpſit. Iſſue to the * By the 3 — 8 


will of ſaid Daniel the inhabitants o town of admitted as 


Torrington were made reſiduary legatees. witneſſes in 
8 8a certain caſes, 


It was agreed that Barber had lived a long time from neceſſity, 
with ſaid Daniel, was a friend and favorite of his, and INNS 
that the notes on which ſaid money was received, had + ow 8 
been delivered to Barber by Grant, a little before his 
death, with his name endorſed blank on the back of 
them; and ſtill remained in that condition. 
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The firſt queſtion made in this caſe was Whether 

parole evidence might be admitted to explain ſaid 
blank endorſements, and the intent of the parties 
therein ? | | 


By the court—The evidence is admiſſible ; for a 
blank endorſement until it is filled up by the indorſee, 
has no certain import; it may be for one purpoſe or 


another, or for none at all; and therefore may be ex- 


No bond is re- 
quired by ſtat- 
ute, upon an 


appeal from a 
juſtice. 


plained by parole teſtimony. 


Second queſtion was—Whether the inhabitants of 
the town of Torrington could be witneſſes on account 
of their intereſt ; for it was admitted that theſe mon- 
ies, if recovered, would go to ſaid town. 


The court doubted at firſt upon the principles of 
the law, but upon the ground of neceſlity, as the aid 
Daniel lived and died in faid Torrington, it was to be 
preſumed, that other evidence could not be had; alſo 
upon the ground of former precedents and deciſions 
they were admitted. 'Their intereſt being but a cor- 
porate intereſt, and the tranſaCtion being in ſaid town, 
where other evidence might not reaſonably be expeQ- 
ed to be found. 


Friſbie ver/. Coburn. 


RROR to reverſe a judgment of the county 

court, in diſmiſſing, an appeal from a juſtice, 

cauſe no bond had been given upon ſaid ap- 
peal. 


Error aſſigned That the ſtatute does not require 
that bond ſhould be given in ſuch caſe. 


Judgment—Manifeſt error. 


By the court—AIll appeals are by ſtatute, and the 
ſtatute does not require that a bond ſhould be given 
upon taking out an appeal from a juſtice. After this 
deciſion the general aſſembly altered the law, and re- 
quired a bond to be given in ſuch caſes. 
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Merrils ver. Goodwin. 


RROR to reverſe a judgment of a juſtice in an A man finding 
action of treſpaſs, Goodwin vs. Merrils; for a tree of bees 
cutting down a tree in the woods, that had a ſwarm in another's 


of bees in it, and taking the honey, which the plain- Ken gow no 


tiff had previouſly diſcovered. tree or the 


bees ; 

The defendant plead in bar—That ſaid bees were a they * 
ſwarm from his hive; that he had frequently lined from his own 
them to near ſaid tree; and that ſaid bees were his hire. 
property. | 

The plaintiff replied—That he found them wild in 
the woods, and had good right to take them. To 
which reply, a demurrer was given. 


The judgment of the juſtice was—That the plain- 
tif's reply was ſufficient z with 39/ damages. 


Error aſſigned generally. 
Judgment—Manifeſt error. 


By the court—A man's finding bees in a tree ſtand- 

ing upon another man's land, gives him no right ei- 
ther to the tree or the bees; and a ſwarm of bees go- 
ing from a hive, if they can be followed and known, 
are not loſt to the owner, but may be reclaimed. 


Smith verſ. Leavenſworth. 


CTION of the caſe, upon a certain receipt or In an action 
writing, dated 11th September, A. D. 1786; fer damages 
wherein among other things, the defendant promiſed ering ſpecific 
to return a certain Virginia land warrant, for three articles, which 


thouſand acres of land; or another of equal value upon were to be de- 


demand; which the plaintiff avers he has never done, * w_ 
although often requeſted and demanded, &c. demand is ne- 
eeſſary. 


Demurrer And for cauſe of demurrer the defend- 
ant aſſigns, that no ſpecial requeſt is laid in the decla- 
ration. 


Judgment That the declaration is inſufficient 
' D d 
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By the court—This action is not for the warrant, 
but to recover damages for the breach of contract, 
in not delivering the warrant ; which could not hap. 

en until the warrant had been demanded. Dean vs. 
Woodbridge, determined at Norwich, laſt March 


Term, is in point. | 
Seymour verſ. Enſign. 


— ays-1- CTION declaring upon the covenants of ſeiſin, 
3 and the covenants of warranty in a deed of 


; although lands. 


it alſo ſets 
forth the c- Defendant demurs—1ſt. Becauſe they cannot be 


venants of war- Joined in the ſame action. 2d. That the defendant is 

0 8 0 not liable upon the covenants of warranty, to damages 
and coſt, without an eviction of the plaintiff, and the 
defendants being eited in to vouch, &c. which had 
not been done in this caſe. 


Judgment That the declaration is ſufficient, 


By the, court—The action well lies upon the cove- 
nants of ſeiſin; and if the plaintiff has not ſhewn e- 
nough in his declaration to ſubject the defendant on 
his covenants of warranty, it is but ſurpluſage and 
will 2ot vitiate what is well laid. 


| ered in an ac- 


i pon, may not  F NDEBITATUS affumpſit will not lie to recover 
bf recovered . . 

1 back, by an in- I back money, which has been recovered in an ac- 
1 debitatus aſ- tion at law, upon the Rund of an agreement or ac- 


g nag, com whoa cord, which if it had been executed, might have been 
Sl. | which might © plead in bar of the action. ; 
3 have been plead ; 1 

„ to the action. Martin and Wife, &c. ver/. Sterling. 

b 1 A man's grant- CTION of ejectment for land lying in the town 
it ing a greater of Cornwall, of which the plaintiffs declare that 
j intereſt in lands | ey are ſeized in fee. The title of the plaintiffs was 


paſſes what in- Made out in this manner. Theſe lands were origin- 
—tereſt he bas. ally ſequeſtered for the ſupport of the miniſtry in ſaid 


[7 

| | dan he hath, 
| 
Cornwall. In A. D. 1753 they were leaſed by a com- 


» 


* 17 


* 
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mittee of ſaid Cornwall, to a Mr. Sumner, for nine 
hundred and ninety-nine years; from whom they 
came by a number of deeds of bargain and ſale in fee, 
to Joſeph Ives, father of the woman in whoſe right 
this ſuit is brought, and who claim the land as heirs 
to Joſeph Ives aforeſaid. 


The defendant is in poſſeſſion under no title, and 
plead in bar the original ſequeſtration, the letting for 


nine hundred and ninety-nine years, and the deeds of 


fale in fee ; which are alledged, to work a forfeiture of 
ſaid eſtate, &c. To this plea a demurrer was given. 


Judgment—That the plea in bar is inſufficient. 


By the court—A tenant forfeiting his intereſt by 

nting a greater eſtare than he hath in the lands, 1s 

rrowed from the feudal ſyſtem ; but by the law of 
reaſon and common ſenſe, and the laws of this ſtate, 
a man's deed or grant fhall be good and valid, for ſo 
much as he hath right to, and void for the reſt. 


The defendant in his plea doth not traverſe the ſei- 
fin of the plaintiffs ; he gives colour to their title, but 
ſets up none in himſelf ; further he ſtands in the light 
of a total ſtranger :—The long poſſeſſion of the plain- 
tiffs, and of thoſe under whom they claimed, by deeds 
of ſale in fee, is ſufficient againſt the naked poſſeſhon 
of a ſtranger, even if their title had originated in a 
diſſeiſin. 


Ambler very. Church. 


Fon, to reverſe a judgment of the county Acton doth 
0 


ourt, in an action brought by Church again 

mbler for a misfeazance in his office of juſtice of 
the peace; declaring that he brought an action on 
book againſt Brooks and Brace before him; that the 
plaintiff appeared by his attorney Griſſin, on the day 
of the court, and at the time ſet in the writ; and mo- 
ved that ſaid action ſhould be called, which ſaid juſ- 
tice refuſed to do, &c. 7 


Plea in bar That ſaid writ was an attachment, and 
had been ſeryed on one of the defendants only, by 


not lie againſt , 
a juſtice for er- 


ror in judg- 


LITCHFIELD COUNTY, 
attaching his body and committing him to Litchfield 


- gaol, where he was then confined ; and no perſon ap- 


In an action up- 
on an award, if 
it appears from 
the declaration 
that the arbi- 
trators went 
upon & plain 
miſtake in 
point of law ; it 
will be bad up- 
on a demurrer. 


peared for the plaintiff, but Griffin, who ſhewed 
no power from the plaintiff, to appear for him. 


Plaintiff replied—That ſaid Griffin had an ample 
pawns from him to appear in ſaid cauſe, and that he 

ewed it to ſaid juſtice, before he moved to have ſaid 
action called. Upon this fact the parties joined iſſue 
to the court ; and a demurrer was given to the reſt of 
the plea. The county court found both iſſues of fact, 
and of law, in favor of Church, and gave judgment 
for {4 damages, &c. 


The common error aſſigned. 
Judgment—Manifeſt error. 


By the court The juſtice is not liable in damage: 
for not calling ſaid action at the time, and rendering 
judgment under the circumſtances. There is no pre- 
tence of partiality or corruption, and even if the juſ- 
tice erred in judgment it ought not to make him liable. 


Town of Watertown verſ. Town of Waterbury, 


CTION of indebitatus aſſumpſit for one half of 

the intereit of the ſchool money, and of the 
money the pa i land ſold for in the town of 
Waterbury from the month of May, A. D. 1780, 
the time when the plaintiffs were incorporated into a 
town, amounting to { 200 lawful money. Declaring 
that before the month of May, A. D. 1780, the ſoci- 
eties of Northbury and Weſtbury, ly N the 
town of Waterbury; that in May, A. D. 1780, the 
general aſſembly incorporated them into a town, by 
the name of Watertown : And enacted that ſaid 
Watertown ſhould pay and receive their juſt propor- 
tion of the preſent exiſting debts, and credits of ſaid 
town of Waterbury, according to their liſt given in 


A. D. 1779. A controverſy aroſe between ſaid towns 


reſpecting the intereſt of the public monies ; which 
they agreed and referred to the arbitrament of John 
Treadwell, Heman Swift, and Andrew Ward, Eſqrs. 
who having taken on them the burden of an award, 


— 
— 
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and heard the parties, made and publiſhed their a- 
ward in the premiſes, as follows, viz. That there was 
a great lot, upon Z 150 propriety, laid out in Water- 
bury 3 which ſaid town in A. D. 1690, divided be- 
tween Jeremiah Peck, jun. and the ſchools in ſaid 
town, with all the after diviſions ; that in A. D. 1715, 
ſaid Waterbury granted another lot of { 150 proprie- 
ty, to be diſpoſed of by the town with all the after di- 
viſions, for the encouragement of the goſpel miniſtry 
in ſaid Waterbury: That in A. D. 1739-40 ſaid town 
voted, that ſaid miniſtry lands ſhould be ſold, and the 
monies raiſed thereby, ſhould be devoted to the uſe of 
the miniſtry ; and be divided equally among the ſev- 
eral pariſhes in ſaid Waterbury, that then were, or at 
any time afterwards ſhould be; that ſaid ſchool lands, 
and moſt of ſaid miniſtry lands, were ſold by ſaid Wa- 
terbury, and the monies loaned and the ſecurities ta- 
ken therefor, were to the uſe of the ſocieties and ſchool 
diſtricts in ſaid ancient town of Waterbury ; and the 


intereſt ariſing thereon, had ever been divided annu- 


ally to and among all the ſocieties and ſchool diſtricts 
in ſaid ancient town, until May, A. D. 1780; when 
ſaid Watertown was incorporated. And there- 
upon they award, that ſaid Waterbury pay to ſaid 
Watertown, their proportion of the intereſt on 
ſaid miniſtry and ſchool monies, from their incopora- 
tion, according to their liſt in A. D. 1779, which is 
(and that ſaid Waterbury in future pay annual- 
A. ſaid Watertown in that proportion, until they 
| agree to divide, &c. 


The defendants demur to the declaration. Sun- 
dry exceptions were taken—among the reſt this— 
That it appeared theſe monies were the property and 
belonged to the ſeveral eccleſiaſtical ſocieties and 
ſchool diſtricts, and not to the town of Watertown. 


Judgment—That the declaration is inſufficient. 


By the court—It appears that theſe monies were 


granted and veſted in the ſeveral eccleſiaſtical ſocie- 
ties and ſchool diſtricts, long before May A. D. 1780 


and that neither the town of Waterbury then, nor 


the town of Watertown ſince, had or have any inter- 
eſt in them, but that they then, and ever ſince have 
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belonged to the ſocieties and ſchool diſtricts, to whom 
they were granted, and that both, the parties ſubmit. 
ting and the arbitrators in their award went upon a 
manifeſt miſtake in point of law. 


Fleming, executor of M*Donald verſ Sheriff 
Lord. 


; CTION for the eſcape of one Bates. Not guil. 
h 
of — ty plead. Iſſue to the jury ho find the fol 
vacates the for- lowing facts in a ſpecial verdict, viz. 


mer judgment. | 

That the plaintiff recovered judgment againſt ſaid 
Bates in the county court, in Sept. A. D. 1786 for 
£ 252-11-9 debt and coſt and had execution for ſaid 
um, dated the 4th of Oct. A. D. 1786; upon which 
ſaid Bates was committed to gaol on the 14th of Noy, 
A. D. 1786; that upon the petition of ſaid Bates, 
the county court in March A. D. 1788 granted him 
a new trial in ſaid cauſe ; that after granting ſaid new 
trial, viz. on the zoth of ſaid March, he left the gaol 
and went home; that upon a new trial in ſaid cauſe, 
had in Sept. A. D. 1788, ſaid Fleming recovered 
1 for only (o damages; that ſaid Fleming 
rought a writ of error againſt ſaid judgment to the 
ſuperior court in Aug. A. D. 1789; upon which, 
both the judgment upon the petition for a new trial, 
and in the action upon ſaid new trial, were reverſed; 
and judgment rendered againſt ſaid Bates for { 28 
damages, for the intereſt upon ſaid firſt judgment 
for which Fleming had an execution, which he levied 
upon the body of ſaid Bates and committed him to 
gaol': That the judgment of the ſuperior court, was 
affirmed in the ſupreme court of errors. Alſo that 
the original action againſt Bates was by attachment; 
that his body was taken, and that he had procured and 
given ſpecial bail. Upon which facts the jury doubt- 

ed and put the queſtion of law to the court. 


Judgment of the court upon the fats aforeſaid, is 
— That the defendant is not guilty, 


By the court—The queſtion, in this caſe is, what 
the legal effect and operation of granting a new trial, 
1s, upon the former judgment. By the rules of law 


it- 
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in England, an erroneous judgment when reverſed, 
is to moſt purpoſes as though no ſuch judgment had 
ever exiſted. By the deciſions in this ſtate, an 
erroneous judgment reverſed, has notwithſtand- 
ing, been conſidered, as a final judgment for 
the purpoſe of exonerating the bail; Butler vs. 
Biſſel was ſo determined, contrary to the Engliſh au- 
thorities. But as the granting of new trials, after a 
final judgment is in a manner peculiar to this coun- 

z very little light is to be derived from the Eng- 
vi authorities upon the ſubject ; it muſt therefore 
be decided by our own laws and practice. 


It ought not to be in the power of the party in 
whoſe favour a new trial is granted, to injure and de- 
fraud the adverſe party. But is the former judg- 
ment, upon the granting of a new trial made yoid, 
or only ſuſpended ? The deſign of granting new tri- 
als, is to ſee whether the former determination was 
right or not; if upon the new trial it is found to be 
right, why ſhould it not be executed—if found to be 
partially wrong, let it be reCtified ſo far—if found to 
be totally wrong, then let the whole be avoided by a 
contrary judgment—the former judgment then would 
remain as a ſecurity until the new trial was had ; this 
would avoid many of the difficulties which might 
arife in ſuch caſes. A new trial might be granted to 
a debtor without prejudice to the creditor, except the 
delay it might occaſion ; the judgment would remain 
and if he was impriſoned on it he muſt continue 
there until the new trial was had, or procure bonds 
to pay the judgment that ſhould be finally rendered 
againſt him, or ſurrender himſelf back to priſon up- 
on the execution ; in either of theſe caſes the gaoler 
would be at no loſs as to his duty. 


But the court decided this caſe upon the principles 
of former practice who have conſidered the grant- 
ing of a new trial as ſetting aſide the former judg- 
ment; and upon that ground have always rendered 
a new judgment upon the new trial ; although the 
determination was preciſely the ſame as the former; 
and fince ſuch a practice had obtained, and there are 
no deciſions to the contrary, it would be catching the 
gaoler to vary from it, 
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e Seley verſe Sloſſen. 
e ee RROR to reverſe a judgment of the county 


ons AL. court in an action brought by the plaintiff a. 
tatus aſſumpſit gainſt the defendant, for money had and received, &e. 
againſt an effi- Plea in bar, admitting that the defendant was conſta- 


®cer, for money ble, that he had an execution of the plaintiffs to collect, 


which he has a f 
received upon that he received the money upon it in A. D. 177z, 


an execution. and endorſed it on ſaid execution—and that by the 
ſtatute of limitation in ſuch caſe provided no action 
or ſuit could be brought or maintained but within 
two years after the right of action accrued. Demur- 
rer to the plea. Judgment of the county court, that 
the plea is ſufficient. 


General error aſſigned 3 and judgment—That 
there is manifeſt error. 


By the court—The ſtatute does not extend to an 
action for omg had and received by an ofhcer— 
but to actions founded upon a ſuppoſed tort, as a 
mis, mal or non-feazance. 


Brooks ver/. Thompſon. 
a _—_— ON a writ of error—it was determined that 
— — money of the debtor's may be levied upon and 
cution. taken by an officer to ſatisfy an execution. 


Hartford County, Sept. Term, A. D. 1790. 


Charles M*Evers ver. William Pitkin, Eq. 
late Sheriff. 


The adminif- CTION for the default of one of his deputies 
ble-for 8 per- A in not executing and returning a certain writ 
ſonal tort or Of execution—pending the ſuit the defendant died 
misfeazance of the plaintiff ſuggeſted the death upon the record and 


the inteſtate. cited in his adminiſtrators, to ſhew reaſon why judg- 


ment ſhould not be rendered againſt them. 
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The adminiſtrators appeared and plead in abate- 
ment That this action was for a tort or mis-feazance 
of the ſaid William, by one of his deputies, which was 
perſonal and died with the perſon of the ſaid William, 
agreeable to the maxim of law, a#io perſonalis moritur 

Jud 3 in abatement ſuffieient. Cow | 
371, Hamly vs. Trot. RE, 


Bulkly verſ. Lewis. 


PON a writ of error to reverſe a judgment of a Adion of ac- 
juſtice in an action of account, it was deter- count lies * 
mined, that an action of account will lie before a juſ- pen * 
tice. That the plaintiff muſt demand in his writ the * 
defendant's reaſonable account as well as his dama- 
ges. And that the juſtice muſt firſt render judgment 
againſt the defendant, that he account, and then as 
he is not impowered to appoint auditors, he muſt ad- 
juſt the account as auditors would do, and give final 


judgment for the balance. 


Corſa & Bull ver/; Nichols. 
\ CTION upon a note, to which a ſpecial pleain where fraud 
0 


bar was put in to avoid the note —that it was and dureſs is 
tained by impoſition and fraud and by dureſs by — _ 
threatening to impriſon the defendant in New-York. a rephythat q 


To which the plaintiffs replied—That ſaid note nein gven 
was freely given by the defendant, without any com- without com- 


pulſion, &c. but they do not traverſe the fraud, nor pulſion ; ad- 
the dureſs, which was ſpecially plead; to which a ſpe- 2 er! 


cial demurrer was given. verſe of the 
Judgment That the replication is inſufficient. . 
Eliſha Pitkin, &c. «er/: Olmſtead, &c. 


A CTION of treſpaſs for interrupting the plaintiffs The bed of a 
in their fiſhery in 3 river. lea not * river 
e 


as well as the 


. - 
— — 


— 3 
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waters of the guilty. The jury find the following facts in a ſpe. 
1 | = 


river, are com- . =_ 
e- ee al verdict, viz. 


—_ 3 20 That Connecticut river is a public navigable river, 

Kit po were per- and abounds with fiſh, ſalmon and ſhad in the ſeaſon 

ſon clearsz of them. That in A. D. 1774 Stephen Roberts, 

Hh: place in the Joſiah Hurlbut, Timothy Forbs and William Roberts, 

e A the ſaid Joſiah and Timothy being two of the plain- 

ues to occupy tiffs, with much expenſe and labour cleared a fiſh- 

it, he acquires place, oppoſite to the lands of Nehemiah, Moſes, and 

ar apes = of Samuel Olmſtead, adjoining to Connecticut river, 

— place, % and lying upon the north line of the land of ſaid Eli- 

long as he keeps ſha Pitkin, one of the plaintiffs, and extending north 

up his occupa- up ſaid river 44 rods. That ſaid Olmſteads gave a 

W ae HY leaſe to Gideon Spencer, John Kentfield, John Spen- 

for fiſhing, Cer, Timothy Forbs aforeſaid, Joſeph Forbs, Joſiah 

Hurlbut aforeſaid, Elijah Forbs, Aaron Burnham, 

Stephen Roberts, Benjamin Olmſtead, Rhoderick 

Burnham, Samuel Hurlburt and James Pitkin ; of 

ſaid fiſh-place, who had formed themſelves into a 

- fiſh-company ; ſaid Gideon Spencer, John Spencer, 

Timothy Forbs, Elijah Forbs, Joſiah Hurlburt, Sam- 

uel Hurlburt and Aaron Burnham are the plaintiffs; 

with liberty to clear and draw ſeins on their land ad- 

joining to ſaid river, for the conſideration of one 

twentieth part of the fiſh, they ſhould take : Which 

leaſe was ſundry times renewed and continued down 

to the year 1788; that from A. D. 1774 to A. D. 1788 

incluſive the ſaid Hurlburts, &c. have cleared and 

occupied ſaid fiſhing-place for taking of fiſh in the 

proper ſeaſons; that in A. D. 1787 the aforeſaid 

5: Spencers, Forbs, Hurlburts, Roberts and Burnham, 

1 with John Jones, Eliſha Williams and James Pitkin, 

14 were owners gf the ſein, boat and fiſhing apparatus 

I employed at faid place, and of all the right o 2771. 
| 
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in ſaid fiſn- place, which had ever been gained by ſai 
Stephen Burnham, &c. who firſt cleared the bed of 
the river oppoſite the lands of ſaid Olmſtcads—and 
were forbidden by ſaid Olmfteads to fiſh any more at 
ſaid place, oppoſite to their lands; that they agreed 
and ſold their ſein, boat and all their fiſhing apparatus 
| to the ſaid Spencers, Forbſes, Hurlburts, Elias Roberts 
| and Aaron Burnham ; who applicd to ſaid Eliſha Pit- 
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kin, Eſq. for liberty to draw their ſein upon his land 
adjoining to ſaid river, ſouth of ſaid Olmſteads land; 
which he granted, and alſo became one of their com- 
pany 3 and the plaintiffs in the fall of the year A. D. 


1787 cleared the bed of the river oppoſite ſaidEliſha's. 


land and alſo of ſaid Olmſteads and in the ſpring of 
the year A. D. 1788, the plaintiffs conſtantly fiſhed in 
the river oppoſite ſaid Eliſha's land, and alſo oppoſite 
the land of ſaid Olmſteads and drew out their ſei 
on ſaid Eliſha's land; and in the fall of the year A. 
IF. 1788 the defendants with deſign to prevent the 
plaintiffs from fiſhing in the bed of ſaid river, oppo- 
ite the lands of ſaid Olmſteads, did ſet a hedge about 
two rods north of the north end of ſaid Eliſha's land 
upon the land of ſaid Olmſteads, and did extend ſaid 
hedge and logs weſtward into the bed of ſaid river 
fix rods, below the common low-water-mark, and 
ever ſince have q@ntinued faid hedge and logs; that 
the ſame is an obſkruCtion to taking of fiſh ; and that 
the plaintiffs were thereby obſtructed and prevented 
catching fiſh at ſaid place in the year 1789, and the 
jury refer the queſtion of law upon the facts aforeſaid 
to the court, viz. Whether the defendants are guilty 


or not. | 


Judgment of the court—The law is ſo upon the 
facts aforeſaid that the defendants are guilty. 


By the court—The river being a public navigable 
nver, it is free for all the citizens, to navigate their 
veſſels in and to draw ſeins for the purpoſe of taking 
fiſh—that the bed of the river is the private property 
of no one, but remains as public as the waters that flow 
in it—whoever therefore by labour and expence, clears 
a fiſh- place in its bed, acquires a right to occupy 
and enjoy it, in preference to any other; and by a long 
continued poſſeſſion and occupation, in the proper 
ſeaſons, the right is ſtrengthed and confirmed ; and 
the defendants had no right to diſturb or interrupt the 


plaintiffs in the exerciſe of their right in their own 
e eee ſo long as they did not go upon 
ir . = Oo” | N 
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Windham County, Sept. Term, A. D. 1790. 


Carpenter verſ. Child, &c. 
It is no cauſe of ARPENTER ſued Child and others a commit- 
r 7 tee of the north ſociety in Woodſtock for inſert- 
3 ene ing his name in a rate- bill, and collecting the rate of 


found a ver- him to pay the miniſters ſalary in ſaid ſociety, when he 
dict upon evi- belonged to a ſociety of chriſtians of a different per- 
eee ſuaſion in Oxford and had regularly obtained and 
of the 2a 10 lodged a certificate, &c. Plea was not guilty to the 
inſufficient, fury. | | 


The jury found the defendants guilty, &c. The 
defendants moved in arreſt of judgment—That the 
only evidence of the plaintiff's exemption, was a cer- 
tiſicate lodged, &c, [reciting the certificate] which 
the defendants ſay was inſufficient gyidence to convict 
thew. The plaintiff denied that The certificate was 
the only evidence of his exemption. The defendants 
rejoined, that it was the only evidence, &c. To 
which a demurrer was given. | 


The judgment of the county court was—That the 
motion in arreſt was ſufficient, and ordered a venire 
de novo. Upon which the defendants were found not 
guilty. And now a writ of error is brought to re- 
yerſe the judgment of the county court upon the mo- 
tion in arreſt. N 


By the court There is manifeſt error in the judg- 
ment complained of. For it is no cauſe of arreſt that 
the jury found their verdict, in the opinion of the 
court, upon inſufficient evidence; for they are the 
judges of evidence. 'This point has been ſettled by a 
number of adjudications. | 


Harris verſe Baker. 
One man can» E. court to reverſe a judgment of the county 
1 


net charge a- court in an action on book. Defendant plead 
2 in debt, a ſpecial agreement made at the time of hiring the 
-e or Plaintiff, to pay him in a particular way, in a black- 
payment is a= ſmith's vice at 1/ per Ib. and in certain produce, &c- 
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which he had been ever ready to deliver and pay. greed upon, 
This plea was demurred to and judgment of the coun- —_— an. 


ty court That the plea was ſufficient. ure on the part 


This judgment was affirmed. For a man may _ n 


not charge another in debt enraged, to his agreement 
until the other has been guilty of a breach on his 
part, 


Nbw-London County, Sept. Term, A. D. 1790. 
Griſwold wver/. Judd. ) 


CTION of trover for 1600 dollars in final ſet- Public ſecuri- 


tlement notes. Plea not guilty to the jury. = —_ 


The defendant was agent for the deranged officers order, — 10 
to receive their pay in Philadelphia of whom the plain- the ght o- 
tiff was one. The defendant received theſe ſecurities ner, for the 
for the plaintiff, ſent to him to come and receive them, ſame ſecurities 
but for ſome reaſon he refuſed and neglected to ſend 

for them. Sometime in the year 1785 a well dreſſed 

man by the name of Brimly, preſented the defendant an 

order from the plaintiff for the ſecurities, and paid the 

defendant for his trouble and expenſe—upon which the 

defendant delivered to him the plaintiff's ſecurities 

and took his receipt. It turns out that the order was 

forged and Brimly unknown, as to who he is, or 

where he is gone. | | 


Verdict for the plaintiff and £ 56 damages, the 
value of the ſecurities at the time they were con- 
verted. | 


Belton ver/. Halſey. 


Flas to reverſe a judgment of the county A ſubmiſſion 
t 


court in an action on book, Halſey vs. Belton. f an 2 on te 
referrees by 


ov. court 1789 referrees were agreed upon and rule of court, 


appointed, and ſaid cauſe adjourned to Feb. court, is revocable br 
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either of the. and from thence continued to June court A. D. 1790 
8 _ without a re-appointment. On the 2d of June the 
tion is referred Teferrees ſummoned the parties to attend them. Bel. 
to arbitrators, ton remonſtrated againſt their proceeding, and de- 
to make return clared that he revoked their power—they notwith- 
2 ug the ſtanding proceeded; made and returned their award 
court adjourns to court —againſt which he remonſtrated, and moved 
wich the cauſe, that the action might be called, that he might be de- 
the commiſſion faulted but ſaid court accepted ſaid award and gave 


of the refer= . . 
rees expires Judgment accordingly. 


and 5c Errors afligned—1ſt. That the power of ſaid refer- 
rees had expired and was revoked. 2d, 'That the 


court ought to have called the caſe and defaulted the 


defendant. 3d, That ſaid award ought to have been 
| ſet aſide. 4th, That the defendant had no day in 


court. 


Judgment Manifeſt error; for the ſubmiſſion 
was revoked and had run out. An adjourned court 
is a diſtinct term, for many purpoſes, as much as a 
ſtated court; the one is conſtituted immediately by 
the law, the other mediately by the judges. 


Town of Norwich ver/. Congden. 


Aperſon whoſe EIN of ejectment for 6 acres of land. Plea 


ons is _ not guilty, Iſſue to the jury. 
a Collector 
and ſold forthe Plaintiffs title—A deed from a collector dated 3d 


payment of his of April A. D. 1788, who took and fold the land as 


We Congden's eſtate for the payment of his taxes. 


e * The defendant admits himſelf to be in. poſſeſſion, 
the lands, that but ſays the plaintiffs have no title, for that he had no 


he had no title right to the land when it was taken by the collector. 
and that noth- | 


ing paſſed by To whichiat, was replied, and adjudged—That the 

the ſale. Gefendant 4; hives paid for it, as much as though it 
was his, it having been ſold as his, for ſatisfaction of 
his taxes; he is therefore eſtopped to ſay that he had 
nothing in the land: Beſides the plaintiffs have a 
deed of the land, which is paramount to the naked 
poſſeſſion of the defendant. a 


Verdict and judgment, for the plaintiffs, | 
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Barker ver/. Lothrop & Daniel Coit, executors 
of Joſeph Coit, deceaſed. 


RROR complaining of the judgment of the city A note for 
E court in an aCtion, brought by Lothrop and wore e 
aniel Coit, executors aforeſaid vs. Barker, upon a {pc La . 
note given to ſaid Joſeph Coit, per writ dated 22d two witneſſes, 
day of Jan. and ſerved the 25th of Feb. 1790, and is appealable if 
made returnable to the city court to be holden in _—_  _— 
March, whereby it paſſed over the court in the month or become in- 
of February. Fro March the caſe was continued tereſted. 

by ſpecial order, to April court ; there being preſent 
only three judges, one of whom was father-in-law 


one of the plaintiffs. | 


The defendant plead the ſtatute againſt taking un- 
lawful intereſt in bar of the action; and verdict and 
judgment paſſed for the plaintiffs to recover, 


The defendant moved for an appeal, upon the 
ground that one of the ſubſcribing witneſſes to the 
note, had become intereſted by the death of the ſaĩd 
Joſeph, and ſo ſaid note could not now be vouched 
by two witneſſes, which motion was denied, 


Errors aſſigned - iſt. That the plaintiff in the com- 
mencement of the action paſſed over Feb. city court. 
2d. That the cauſe was diſcontinued in March court, 
the order for the continuance of it, not being made 
| by a quorum of judges. that by law might judge in 

the cauſe. And, 3d. That ſaid city court ought to 
have granted an appeal. | : 


The judgment of the city court was affirmed. 


As to the 1ſt exception in error—It is obviated by 
the writ's not being ſerved until the 25th of February 
when the time of ſervice for Feb. court had expired. 


As to the 2d— The action was well in court, and 


if there was not a quorum of judges preſent to try it, 
it would have been continued of courſe. 


As to the 3d—The court ſaid if this was the firſt 
caſe of the kind that had come up, they ſhould be of 
opinion that an appeal ought to be granted ; but the 
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precedents are the other way; and upon the ground 
of precedents the court determined that there was 
nothing erroneous. 


This judgment was afterwards reverſed in the ſu- 
preme court of errors, for the following reafons, viz. 


Supreme Court of Errors, May Term, A. D. 1791. 


John Barker ver/. Thomas & Daniel Coit, &c. 
executors of Joſeph Coit, deceaſed. 


RIT of error to reverſe a judgment of the ſu- 

perior court, affirming a judgment of the city 
court in Norwich, in denying an appeal in an action 
brought by ſaid executors, againſt ſaid Barker, on a 
note aid wherein ſaid Barker promiſed to pay 
ſaid Joſeph Coit, deceaſed, the ſum of F Jawful 
money and intereſt. Judgment of ſaid city court for 
the plaintiffs to recover. 


The defendant moved for an appeal to the ſuperior 
court; that although ſaid note was for money only, 


and was witneſſed by two ſubſcribing witneſſes; yet 


ſaid Daniel Coit, a plaintiff was one of them, and ſo 
{aid note was not, nor could be vouched by two wit- 
neſſes. Judgment of the ſuperior court was reverſ- 
ed, for the follo:ying reaſons. 


It appears from the record, that the note on which 


the original action was brought, was given for money 


only, and for a ſum exceeding {20 ; that at the time 
of executing ſaid note, it was ſubſcribed by Daniel 
Coir, and David Hubbard, who were then both com- 
petent witneſſes; and at the time of trial Daniel Coit 
was not a competent witneſs, being one of the plain- 
tiffs. By the ſtatute fordirecting and regulating of civil 
actions, it is enacted, “ that all actions wherein the 
« matter in demand, does not exceed the value of 
« twenty pounds lawful money, and all actions bro't 
“ on bond or note given for the payment of money 
& or bills of credit only, vouched by two witneſſes, 
& Kc. ſhall be heard and finally determined by the 
« county court.” And alfo by an act for incorpora- 
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ting a part of the town of Norwich, it is enacted, 
« that an appeal ſhall be allowed to either party from 
« the judgment and determination of ſaid city court, 
« tothe next ſuperior court to be holden in the county 


tc of New-London, in all caſes in which an appeal is 


«© now, or hereafter by law ſhall be allowed from the 
« county courts.” From all which the queſtion will 
ariſe, whether the paragraph firſt recited requiring 
that a note ſhould be vouched by two witneſſes in or- 
der to bar an appeal, intends, two witnefſes competent 
to teſtify at the time of executing the note, or at the 
time of trial on ſaid note ? That it intends the latter, 
is evident from the following conſiderations. Firſt, 
the words of the ſtatute ſeem to require this conſtruc- 
tion; the term witnels in its ſtrict legal ſenſe, means 
one that gives evidence in a cauſe before a court; and 
the phraſe vouched by witneſſes, ſeems to import the 

ſame as teſtified by witneſſes called into court, and 
in this ſenſe, a note ſubſcribed by two perſons as and 
for witneſſes, cannot be ſaid to be vouched by two 
witneſſes, until thoſe perſons are vouched, or called 
and do teſtify before the court reſpecting it. Se- 
condly, the ſpirit of the ſtatute requires this conſtruc- 
tion. For by barring an appeal when the note on 
which, &c. is given for money or bills of credit only, 
vouched by two witnefles, the law goes upon the 
ground, that juſtice may ordinarily be done between 
the parties, by a ſingle trial, on account of ſome ſup- 
poſed advantage that might ariſe from the circum- 
ſtance of the note's being vouched by two witneſſes; 
but it is difficult to conceive what advantage can be 
derived in the trial of a cauſe from this circumſtance, 
unleſs what refults from the actual teſtimony of the 
witnefſes ; for the court by barely ſeeing the note to 
be figned by the names of two perſons competent to 
teſtify at the time of ſigning, can never derive any 
knowledge of the facts that may be in iſſue, whether 
they relate to the authenticity of the note, or in gen- 
eral to the manner and circumſtances of executing it. 
Nor can any preſumption, that the law will regard, 
ariſe either for or againſt thoſe facts ſimply from ſuch 
ſignatures; and of courſe 0 they of either of them 
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In a joint infor- 
mation againſt 
two, they may 
plead ſeverally 
not guilty, and 
one put himſelf 
on the court, 


and the other 


on the jury for 
trial. 


Where a wit- 
neſs is diſchar- 


NEW-LONDON COUNTY, 


at the time of trial are incompetent to teſtify, his or 
their ſignature muſt be conſidered as if it had never 
been. It is true indeed, that the perſons ſigning as 
witneſſes may themſelves be ignorant of the facts in 
iſſue above mentioned, and therefore no advantage 
can be derived from their teſtimony before the court ; 
{till the law goes upon the idea that the perſons ſpe- 
cially called to ſigu their names as witneſſes, will gen- 


erally be better acquainted with the circumſtances of 


thoſe facts, than any other perſons could be ſuppoſed 


to be; and therefore the law as a general rule very 


properly requires their actual teſtimony before the 
court where the facts in iſſue, as to the circumſtances 
under which the note was executed, demand proof; 
ſuch teſtimony being the higheſt and beſt evidence 
that the nature of the caſe is uſually capable of. 


State ver. Taylor & Warren. 


NFORMATION for a burglary, charging them 
jointly with the facts: They ſeverally plead not 
guilty. Taylor put himſelf on the country for trial, 
and Warren put himfelf on the court; the evi- 
dence being the ſame in both, the caſe was ordered 
to proceed as to both; the jury to be charged with 
one iſſue, and the court tried the other. 


Smith verſ. Huntington. 


CTION for a fraud in the purchaſe of a debt 
which Reuben Huntington owed him, for 
much leſs than the juſt value. Joſhua Coit, Eſq. 
who was attorney for the plaintiff, and had diſcretion- - 
ary powers, and tranſacted the buſineſs for the plain- 
tiff, was admitted a witneſs 3 upon objection made, a 
depoſition drawn up by one Ambroſe Spencer, agent 
for the plaintiff, was ruled out by the court. 


Jewet ver/. Worthington. 


CTION of aſſumpſit for { 20. Iſſue to the jury. 
It was objected to a witneſs, that he was inte- 
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reſted; to which it was replied, that he was diſchar- ged of his inte- 


ged, but it was not in the power of the party to produce 
the diſcharge, and offered parol evidence to prove it; 
which was admitted by the court upon objection made. 
Regularly tlie diſcharge ought to be produced, if in the 
power of the party, otherwiſe parol proof is admiſſi- 
ble to prove it. 


Conſtant Crocker verſ. Grace Fox. 


PPEAL from an order of the court of probate, 
A in aſhgning and ſetting out to ſaid Grace, her 
ower in her late huſband's Thomas Foſdick's eſtate, 
for the following reaſons, viz. That ſaid Thomas 
died in A. D. 1774, and his eſtate ſettled and diſtri- 
buted amongſt his heirs; that her application to ſaid 
court to have her dower ſet out, was not made until 
the 13th of April, A. D. 1789, long after ſaid Thom- 
as's eſtate had been diſtributed to his heirs, and after 
Samuel Foſdick one of the heirs had been diveſted of 
his part of the eſtate, by its being taken on execution 
for the payment of his debts, and after he had become 
a bankrupt : So that ſhe is eſtopped to claim her dow- 
er, in ſaid Samuel's part, under the circumſtances of 
the caſe, by lapſe of time, and the events which have 
taken place. 2d. That the appellant was a creditor 
to ſaid Samuel, took ſaid land by execution in ſatisfac- 
tion for his debt, without any allowance for the in- 
cumbrance of her thirds upon it. 3d. That the order 
for aſſigning her dower was general, that great im- 
provements had been made upon ſaid lands, and that 


reſt, and the 
party offering 
him is unable 
to produce it, 
parol evidence 
may be admit- 
ted to prove it. 


_— 


The widow's 


right of dower 


1s paramount to 
the right of the 
heirs or their 
creditors. 


in ſetting out her dower, they had taken one half of . 


his ſaid Crocker's part, although but a third of ſaid 
Samuel's ſhare was aſſigned to her. 4th. That the 
court appointed a ſecond ſet of free-holders to ſet 
out her dower; and the firſt ſet afterwards did the 
work, and made return of their doings which was ac- 
cepted. 


Judgment of the court of probate affirmed. 


Three queſtions were made—1ſt. Whether the 
widow had not loſt her right by her neglect for ſuch 
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a length of time, and the great alterations the eſtate 
had undergone. 2d. Whether her thirds in Samuel's 
ſhare might be taken indiſcriminately, or muſt not be 
taken a third from each purchaſers part. 3d. Wheth- 
er the ſecond appointment of free-holders ſuperſeded 
the ſirſt. ; 


By the court—The widow's dower is paramount 
to the right of the creditors or heirs, and it is not in 
the power of cither to defeat it. It is the duty of the 
heirs, &c. to have the widow's dower aſſigned and 
ſet out to her, within ſixty days, &c. and the creditors 
of the heir take his ſhare, charged with that incum- 
brance, if this hath not been previouſly done. And 
the widow hath right to have her dower ſet out with» 
out prejudice, by any thing the heir or his creditors 
have done. | 


The ſecond appointment was ſo. made as it did 
not ſuperſede the firſt ; their doings and return was 


valid and good. 


Ia an action a- 
gainſt a ſocie- 


ty's committee 


for aſſeſling the 
plaintiff for the 
ſupport of the 
miniſter, &c. 
when by law he 
is exempted ; it 
is neceſſary, 
that in his de- 
claration he 
thews himſelf, 
to be within 
theexemptions, 


Tillotſon, &c. wer/. Biſhop. 


RROR. Biſhop ſued Tillotſon and others com- 
mittee of the ſociety of Cheſterfield, for inſert- 
ing his name in a certain rate bill; declaring that he 
was a baptiſt, and lodged a certificate of his exemp- 
tion with the clerk of ſaid Cheſterfeld, in March, A. 
D. 1786; that on the 19th of February, A. D. 1789, 
ſaid ſociety voted and laid a tax of one penny half 
penny on the pound, upon the lift of A. D. 1788 3 
and that the defendants inſerted his name in ſaid bill, 
with the ſum proportioned to his liſt annexed; which 
he had been compelled to pay. Plea before the juſ- 
tice not guilty. Judgment that the defendants were 
guilty, and for the plaintiff to recover. 


Error afſigned—That the plaintiff's declaration is 
inſ uſſicient. 


Jugdment—Manifeſt error. 


By the court—It does not appear by the declara- 
tion, but that ſaid tax was laid for the ſupport of 
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ſchooling 3 or for arrears of debt incurred before 
March, A. D. 1786; whereas the exemption goes 
only to miniſter and meeting-houſe taxes incurred 
after the certificate, and the plaintiff ought to ſhew 
himſelf to be within the exemption. 


Roſe verſ. Clark & Wife, adminiſtrators of Spi- 
cer, her former huſband. 


Pures in chancery ſhewing; that he bought eee 
a piece of land of ſaid Spicer, in his life time, againſt an ad- 
or forty-four pounds, and gave him his note for it; miniſtrater of 
at the ſame time it was agreed between ſaid Spicer mT = 
and him, that he ſhould ſer up a ſmall frame, for the claim "tt 

which he was to have ten pounds, to be endorſed on not beenexhib- 
ſaid note; that the petitioner ſet up ſaid building, RT allow- 
which went into the eſtate of ſaid Spicer that ſaid ee 
Spicer died before any endorſement was made of it the ground of 
upon his note; that his widow adminiſtered upon fraud. 

his eſtate, which was repreſented and found to be 

mueh inſolvent ; that ſhe prevented his exhibiting 

his claim to the commiſſioners, by telling him ſhe 

would endorſe it; until their commiſſion expired: 

and after her intermarriage with ſaid Clark, they re- 

fuſed to endorſe it, and recovered the whole note and 


intereſt, by judgment of the ſuperior court. 


Upon a hearing on the merits, the court found the 
facts as laid in the petition, and decreed that ſaid 
Clark, &c. pay to the petitioner, ſaid 10, and the 
intereſt from the time of his performing ſaid work, 
upon the ground of the original agreement, and the 
fraud in the adminiſtrators, on refuſing to diſcount it. 


Cheeſborough ver. Baldwin and Wife. 
Þ con, to reverſe a judgment of the county a wt or 


court, in a proſecution of Baldwin and wife vs. may not jein 
eeſborough, for the maintenance of a baſtard child, with his wife in 
born before her intermarriage with ſaid Baldwin. 2 profecution | 


To this complaint the defendant demurred and rr 


the following exceptions, viz. 1ſt. It doth not appear baſtard child, . 
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born before in what county the child was born. 2d. That the 
22 9 1 ſince ſaid complaint, has been in court, 
Arte order by the permiſſion of the court, have made a ſupple- 
for mainten- ment to it, by inſerting in it that ſhe accuſed him in 
ancemuſt be for the time of her travail, and had been conſtant in her 
aud not dr» accuſation. 3d. That the huſband and wife could 
the pleaſure of not join in a proſecution of this nature. The child 
the court. was alledged to have been born in A. D. 1786, and 
the complaint was dated in A. D. 1790. Judgment 
of the county court was, that the complaint was ſuf. 
ficient, and upon examining the woman on oath 
they adjudged that faid Cheeſborough was the repu- 
ted father of ſaid baſtard ; and made an order that he 
ſhould ſtand charged with the maintenance of ſaid 
child, with the mother, &c. during the pleaſure of 

the court. 


Errors aſſigned—1ſt. That ſaid complaint is inſuf- 

- ficient and ought ſo to have been adjudged. 2d. 

That the order of court is illegal, being for no cer- 
tain term of time. 


Judgment—Manifeſt error ; upon the laſt excep- 
tion under the demurrer, and upon the laſt exception 
ſpecially aſſigned for error. 


Roo diſſented from the opinion of the court with 
reſpect to the huſband's right of joining with the 
wife in a proſecution for maintenance. The reaſon 
given againſt it is, that the huſband is not bound to 
maintain ſuch child. Admit this to be true; yet if 
he will voluntarily proſecute with his wife and re- 
cover maintenance, he will be bound to maintain it 
otherwiſe the child muſt become a public charge. 
But the mother is obliged to maintain her child, and 
the huſband marries her charged with that ineum- 
brance, while a nurſe child; he alſo married her in- 
veſted with a right of action for the maintenance of 
her child, and why he may not join in proſecuting 
this right as well as any other I am unable to com- 
prehend. It is certain a feme covert cannot proſe- 
cute alone. ä 


| This point was adjudged at Windham, Match A. 
D. 1774, in the caſe of Mary Waſhborn vs. Henry 
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Lad. She recovered againſt him for maintenance of 
a baſtard child. He brought a writ of error to the 
ſuperior court in March A. D. 1773 and reverſed the 
judgment. The place of the child's birth was not 
mentioned in the complaint. She entered her origi- 
nal complaint as though it came by appeal; and pend- 
ing the writ of error, ſne married one Hender. Lad 
plead in abatement that ſhe was a feme covert, and 
could not enter and proſecute ſaid ſuit alone and that 
her huſband could not be joined. Judgment in March 
1774 that the plea was inſufficient, and that the huſ- 
band might join in the ſuit ; and on motion the place 
of the child's birth was inſerted in the complaint and 
the cauſe was tried upon a ſpecial ifſue of accord and 
ſatisfaction by the jury, and verdit and judgment 
was for the plaintiffs to recover. | 


Brewſter ver/. Deniſon. 
CTION of ejectment for 122 acres of land. in an action of 
Iſſue to the jury. | <jetment by a 


purchaſer un- 
The plaintiff's title was a deed from the adminiſ- der an admin- 


trator of Col. Gardner, dated the 1oth of June A. D. iſtrator againſt 


1788, given purſuant to an order from -the court of — vet 
probate. tte debts al- 
lowed by the 


The defendant ſet up title under a deed from ſaid court of pro- 
Col. Gardner to his ſon Frederick Gardner, dated the bate were un- 
8th of Nov. 1780, which the plaintiff attempted to juſt. 
avoid on the ground of its being fraudulent. be 
defendant attacked the plaintiff's deed, and offered to 
prove that the debts allowed againſt faid Col. Gard- 
ner's eſtate were unjuſt and fraudulent. But, 


By the court—Not admitted ; the plaintiff is a pur- 
chaſer without notice under an order from the court 
of probate. Frederick Gardner, under whom the 
defendant claims, is ſon and heir to faid Col. Gard- 
ner; and if the debts allowed againſt ſaid eſtate, were 
unjuſt he ought to have taken his remedy by an appeal 
to the ſuperior court. * 870 
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Alfred Iſham verſe Townſend. | 
In an action of CTION of ejectment for a certain lot of land 
ejectment up- and buildings. Iſſue to the jury. 


on the gen 

iſſue, the plain- The plaintiff derived his title regularly down from 
. DoR. Oliver Bulkly under a deed from him to his 
—. from ſons Noah and Chancy, dated in A. D. 1767. 


giving in _ The defendant ſets up title under the heits of Col. 
by ſhewingthat John Bulkly, by force of a deed given by ſaid Oliver 
thoſe under to ſaid John in A. D. 1753. 


whom heclaims 


have failed of To which the plaintiff objeted ; that ſaid heirs 


e brought their action for ſaid premiſes againſt John 


tween other Watrous, Eſq. who was in poſſeſſion; and in a trial 


parties upon the general ifſue to the jury, verdict and j 


ment was for ſaid Watrous, and ſo the title of ſaid 
heirs had been legally tried and decided. 


8-4 
By the court—The defendant is not concluded 


from giving his title in evidence—as it does not appear 
to the court upon what ground the heirs failed of fe- 
covering in ſaid action. | 
Norwich ver/. Windham. 
A s — #4 = 1 for ſending one Mary Laughton, k pau- 
town may be per, who had one child and was 2 with 
ſuſpended, but another, to the town of Norwich; whereby ſaid 


not loſt until af town was put to much coſt, c. in theit ſupport, &c. 


nother is gained 
(2 te The facts were—Said Mary, before her intermar- 


in ſome other Special iſfue to the court. 


riage with ſaid Laugkton, was Mary Spicer, a legal 
inhabitant of the town of Norwich ; that in A. D. 
1785 ſhe married faid Laughton, an Iriſh foreigner, 
and moved with him to Windham, and there refided 
until Jan. A. D. 1789 and had faid child born in 
Windham, and was likely to have another, and faid 
Laughton went off and left her, not having gained a 
ſettlement in any town in this ſtate or country. The 
ſaid Mary and child being deſtitate and iti want of 
ſupport, was removed by ſaid Windham to the town 
of Norwich. | 
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The court found the iſſue in favour of the defen- 
dants, and gave judgment—That the defendants re- 
cover their coſt. 


By the court—Said Mary was legally ſettled in ſaid 
town of Norwich before her intermarriage with ſaid 
Laughton a foreigner, who had no ſettlement in this 
country; her ſettlement thereby was ſuſpended, but 
not loſt ; upon his going off or dying her right of ſet- 
tlement was recovered; for a perſon doth not looſe a 
ſettlement until another is gained in ſome other place: 


James Rogers ver/. Iſaac Tracy. 


of five acres of land from March A. D. 1788 to 8 — 
arch 1789, worth (30. Plea in bar— The ſtatute n nue 
to prevent frauds and perjuries. ; hy ofland. 3 
judgment—Plea inſufficient. The conſideration eee 28 


is an actual reception of the profits, upon which the frauds and per- 
law implies ex quo et bono, an obligation to pay juries. 
and the rents and profits are not any intereſt in | 
lands. Beſides, it is an agreement executed on the 
pu of the plaintiff; and ſo not within the ſtatute: 

rown and wife vs. Clark. The wife when ſole, fold 
her land to Clark for £14 ; gave a deed and took no 
ſecurity for the pay, but his parole promiſe, which he 
afterwards refufed to perform. An action of aſſump- 
fit was brought for the money, and a recovery had, 
which was affirmed by the judgment of the adjourn- 
ed ſuperior court in A. D. 1777 upon a writ of error, 
upon the principle that the agreement was executed 
on one part, which took it out of the ſtatute. 1 Bac. 
abridg. title agreement. Gilb. Court of Chancery. 


Hannah Dodge 2 Joſeph Dodge and Las 


Lare afſumpſit for the rents and profits An adion of 


| um, &c. | 
JJETTTION in chancety; ſhewing that in A. D, Where thecon- 


fideration of a 


11782 her huſband Dodge made his will and deviſe in a will 
6 gave her a certain is the mainte- 
| | 9 | Ws 
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| nance of the proportion of his perſonal eſtate, and gave his real ef. 
3 it 15 2 tate to his nephew Joſeph Dodge — which will is a8 
en upon the follows, viz. © I give t h 
./ had; ollows, viz. give to my nephew Joſeph Dodge 
my ifland-farm, my houſe and lot at the point, 
« and my wocd lot; and in conſequence of the be- 
te queathments to him ſaid Joſeph, he ſhall honora- 
« 0 maintain and ſupport my widow Hannab Dodge, 
« whom I ſhall leave, during her natural life, with 
- 6 every thing comfortable, as meat, drink,” &c. &c. 
and appointed him his executor z that ſaid. executor 
informed her that the will had made ample proviſion 
for her ſupport, and thereby obtained her conſent to 
its approbation. Further, ſhe ſtates that the debts 
ſwallowed up near half of the perfonal eſtate ; and 
that ſaid Joſeph had ſold ſaid ifland-farm to faid La- 
thum, and the houſe and lot at the point to ſaid 
Brown, which are worth {25 per annum; that ſaid 
Joſeph is removed out of the ſtate and the is left def- 


titute and in want, and prays for a remedy, &c. 
| Dhea in abatement That the petitioner has an ad- 
equate remedy at law. N | 

Judgment—Plea ſufficient. By the will the main» 
tenance and ſupport of the petitioner is a charge upon 
the eſtate, into whoſoever hands it comes; and the 
ſtatute of the ſtate would bave ee it to her 
maintenance during her widowhood, had no proviſ- 

ion been made in her huſband's will: And ſhe may 
enter upon the eſtate and hold it againſt the deriſee, 
until her ſupport is furniſhed ; for it is the condition 
upon which he tales and holds the eſtate, it being 2 
charge upon the land, which runs with it. 


Feobe uegf Brewſter, &. 


| Vn FACIAS * them as debtors to one 

gende Tracy, an abſconding debtor. | 
the aflignor. Plea in bar That they owed ſaid Tragy by note 
| only, and that ſaid note long before any copy of the 
. original ſuit was left with them was for a valuable 
_ conſideration aſſigned to Groſvenor. Demurrer. 


A note aſſigned 
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Judgment—Plea ſufficient. Vide St. John vs. 
Simeon Smith and. Redfield ur. Hilhouſe. 


A CTION. on bond for { roo, dated March A. A receipt in 
| D. 1776 z executed by ſaid Noah and Jona- full of — — 
an om . 
ing a certain 
Plea in bar ſets forth the condition, which is That bond, condi- 
if the ſaid Jonathan ſhall pay and deliver to her, cer. ©0750 Pay ® 
tain articles enumerated in the condition of ſaid nually diſchar- 
bond, annually, during her widowhood, then ſaid ges all ſums 
bond ſhould be void, &c. that after giving ſaid bond who, pron We 
ſaid Jonathan paid her { 50, and on the 26thi day of the bond itſelt 
Jan. A. D. 1779, faid Jonathan. paid her £30, and 
in conſideration thereof ſhe made and executed to him 
2 certain writing or diſcharge as follows viz: Received 
$30 in full ſatisfaction of all demands on ſaid Jona- 
n, from the beginning of the world to this. day, 
reſpecting all bonds, debts or demands; whereby he 
was wholly diſcharged from the bond on which, &c. 
The plaintiff traverſed the defendant's plea. Iflue 
to the court. | | 
The queſtion was reſpecting the legal conſtruction 
of the diſcharge. The court find OY iſſue for the 
plaintiff. And, . 
By the court The diſcharge extends to all de- 
* upon the Nom owing—but not 


to, the bond i nor to any breach which has-hay»* 
pened, fince the giwi faid diſcharget' + 


Aplin verſt Robertſon, adminiſtrator of Patrick 
1 855 Robertlon. _ | 


6˙ - 


ETION of afſumyſit, declaring that the defen- da genen of 
Ant is adminiſtrator to Patrick Robertſon, and fuse ul 
id Patrick at His death. was . f . — not 222 
plaintiff the ſum of { 43-12-10, which was exhibited au nuten. 
and allowed at the court of probate, and lands ſold, 3 


purſuant to orders from ſaid court of probate for the inteſtate. 


— 
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payment of ſaid debt, and the money received 


the defendant as adminiſtrator aforeſaid, for the pur. | 
poſe of paying ſaid debt, and that thereupon he be. 


came liable, and in conſideration thereof aſſumed and 


promiſed, &c. 
Plea—Non aſſumpſit. Ifſue to the court. 


Judgment—That the defendant did not aſſume 
and promiſe. There was no diſpute in this caſe about 
any of the facts the whole queſtion was reſpecting 
the operation of law upon the facts. In ſuits brought 
againſt adminiſtrators, &c. in right of the deceaſed, 
the firſt point to be decided is, Did the deceaſed owe ? 
Is the demand juſt as to him? This being decided in 
favor of the plaintiff, it does not follow, that the ad- 
miniſtrator, &c. is or ought to be liable to pay it out 


of his own eſtate. This is a very different queſtion 


A deed execut- 
ed as collector. 


of his own 
land, will paſs 
the property to 
a bona fide pur- 

"chaſer ; altho* 
_ fold as anoth- 


* 


from the firſt, and every adminiſtrator, &c. ought to 
have an opportunity to be heard upon both, diſtinctly 
and without embarraſſment, according to the ſettled 
eſtabliſned forms of proceeding in ſuch caſes; which 
cannot be altered for the better. 


N. Brown wves/. P. Wheeler. | 


CTION of ejectment. Iſſue to the court. The 

plaintiff's tile was a deed from Joſhua Brown, 
a collector of taxes, who ſold this land as the land | of 
Joſiah Grant Hewit, for the payment of ſaid Hewit's 
taxes, and ſigned the deed as collector. It appears 
that the land was not ſaid Grant it's land, but 
was the land of faid Joſhua Brown, Me collector. 


The only queſtion was Whether ſaid deed paſſed 
the title to the plaintiff. 


Judgment—For the plaintiff to recover. The 
deed conveyed all the right ſaid Joſhua Brown had in 
virtue of his power or intereſt ; and he cannot claim 
the land againſt his own deed from a bona fide purcha. 
fer fora yaluable denten. 
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Bingham wver/. Tully. 


E. our to reverſe a judgment of the county Where a per- 


court in an action of aſſumpſit, Tully vs. Bing- ſon receives 


am; declaring that on the 2d of Auguſt, A. D. 1784 


money by au- 
thority from 


he paid to the defendant five pound lawful money on another and 
account of an execution in the hands of ſheriff W hit- pays it over ac- 


more, in fayor of the treaſurer of the ſtate againſt 


agprdingly, the 


him; and in conſideration thereof he executed the „hom it is re- 
following receipt, viz. Received, Lyme Auguſt ad, ceived, is 
1784, of Elias Tully, (5 lawful money, which is to ble e 


be endorſed on an execution in favor of treaſurer Law- 
rence, in ſheriff Whitmore's hands to collect, as by 
the ſheriff's letter to me, E. Bingham. And that the 
defendant, in and by virtue of Kid receipt, promiſed 
the plaintiff to endorſe ſaid ſum of {5 on ſaid execu- 
tion, in a reaſonable time; which he has never done, 


. &c. 


The defendant admits his receiving ſaid money and 
giving ſaid receipt, but ſays the plaintiff ought to be 
ed ; for that he had good authority from ſaid 
ſheriff to do it, and that ſoon after, viz. on the 25th 
of ſaid Auguſt, he paid the money over to ſaid Whit- 
more, upon ſaid execution againſt the plaintiff, on 
which was then due about £20; and ſaid ſheriff re- 
ceived ſaid money and gave his receipt for it, which 


he has always ſtood ready to deliver to the plaintiff. 


Ihe plaintiff prayed oyer of ſaid receipt, and recites 
it in his reply, which is as follows, viz. „Received 
c of A. Stevens C5, Elias Tully £ 5, of P. Riley £8, 
« amounting in all to £18, all by the hand of E. 
« Bingham, except 18/ deducted for his fees, Nor- 
« wich, Auguſt 25th, A. D. 1784; P. Whitmore 
te ſheriff.” And the plaintiff ſays that he has paid the 
whole of ſaid execution and fees to treaſurer Law- 
| rence, excluſive of ſaid {5 ; and that ſaid ſheriff had 
no other demand upon him except ſaid execution 
which ſaid ſheriff returned nan eff with his fees en- 
dorſed upon it; without that that ſaid ſheriff Whitmore 
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received ſaid ſum of the defendant which he received 
of the plaintiff, all in manner and form &c. 


To which reply the defendant demurred—And 
judgment of the-county court was, that the plaintiff's 
reply was ſufficient. 


Error aſſigned That the county court onght to 
have adjudged ſaid reply inſufficient. The judgment 
of the county court was reverſed. 


By the court—By the pleadings it appears that 
Bingham had authority from ſheriff. Whitmore to re- 
ceive the money from the plaintiff, and. to. give the 
receipt he did; that he paid the money over to ſaid 
ſheriff, on account of ſaid execution, took his, receipt 
for the benefit of the plaintiff, and ever held it ready 
for him; which. was all that the defendant: could do. 
If the money has not been endorſed, or applied ta the 

intiff's benefit, ſheriff Whitmore, and nat the de- 

| » is liable. 


Gates verſ. Jones. 


Although an CTION on a note for { 30 vouched.by two. wit⸗ 
| neſſes: By the pleadings it appeared, that this 


e C0 Vis am arbitratian note; that the award was for £ 18, 


yet if neither Judgment in the county court was for the defend. 
tubmtted or ant, and the plaintiff appealed; and now the-defend- 
the award ex- ant pleads in abatement of the appeal. iſt. Tat the 
ceed £20 the note is for money only; vouched by two witneſſes. 
celeb. >" 24, That neither the original matter ſubmitted. ta ar- 
bitration, nor the award amounted. to ( 20. 


Judgment That the plea is ſufficient upon the laſt 
exception; becauſe that the award and! the matters 
of eontroverſy concluded by it; conſtitute the value of 

the matters in diſpute, im this ackion. Vide Steavens 


u. Baſs, Fairfield Auguſt Term, 1789. 


Fuller vent Hancock. 


Me time the LEeRROR to reverſe 2 judgment of tlie county 
yon debt: Hanoock vs: Fuller) 


VU. 8. were en- court, in an action of 
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declaring on a bond given to Thomas Hancock, dated gaged in war 
the 2gth of January, A. D. 1761, conditioned to-pay 7h G-Britain 


£282: 19:7 lawful money, by the 1ſt of June then puted fromthe 
next, with lawful intereſt; writ dated 18th of OR. 19th of _ 


A. D. 2786. : 4 drier 1 
Plea in bar—The ſtatute of limitation; and that 2783- 


. Endorſements 
the cauſepf action accrued more than ſeventeen years on a bond do 


before the date and impetration of the plaintiff's not ſave it from 
writ, excluſiveof the time this ſtate was engaged in the ſtatuteof 
war with Great-Britain. | 22 
Phintiff replies That he ought not to be barred ; 
becauſe he lays, that on the 3oth of Nov. A. D. 1782, - 
certain proviſional articles for the eventual reſtoration 
of peace, were agreed upon at Paris, by the commiſ- 
ſioners of the belligerent powers to be inſerted in and 
to conſtitute the treaty, between the crown of Great» 
Britain and theſe United States; but not to be con- 
cluded until a treaty of peace ſhould be entered into 
between Great-Britain and France. And the prelim- 
inary articles of a treaty of peace between Great-Brit- 
ain and France, were ſigned on the 20th of Jan. A. 
D. 1783; and the ratification of ſaid articles were 
on the 3d of Feb. A. D. 1783; and on 
the of Feb. A. D. 1783, a declaration of the ſuſ- 
of hoſtilities, was agreed upon at Paris, be- 
tween Great-Britain and the United States, and 
publiſhed ; and on the 3d of Feb. A. D. 1783, it was 
d between . Great-Britain, France, Spain, and 
Holland, that hoſtilities ſhould ceaſe, and a reſtora- 
tion of all captures made in the channel after 12 days, 
and of all made after one month, from the channel 
and north ſeas as far as the Canary Iſlands, incluſfiyely, 
whether i= the ocean or Mediterranean; and fromthe 
Canaries as far as the equator, after two months ;and 
laſtly, after five months, in all other parts of the world 
without further deſcription of time and place : And 
on the 14th of Feb, his Britannic Majeſty ifſued a 
ber enjoining upon his ſubjects a ftrift ob- 
ance of ſaid articles ; and on the 11th of April, 
A. D. 1783, a proclamation was ifſued from the 
Congreſs of the United States, reciting ſaid articlesof 
agreement, and enjoining upon all the citizens a ſtrict 
— 


r WIE OO 


| 
| 
| 


MIDDLESEX COUNTY, - 


obſervance of them, and a ceſſation of hoſtilities took. 
place agreeable to ſaid articles, and was never after 
recommenced ; and the definitive treaty of peace be- 
tween Great-Britain and theſe United States, was not 
finally agreed upon and concluded by their reſpective 
miniſters plenipotentiary, ,until on the 23d day of 
Sept. A. D. 1783, when the ſame was done ; and 
ſaid definitive treaty was not ratified by the United 
States in Congreſs aſſembled, until on the 14th of 
Jan. A. D. 1784 ; by which, a final end was put to 
all hoſtilities ; priſoners taken in war to be releaſed, 
armies to be diſbanded, garriſons to be withdrawn, 


property and papers taken, &c. to be delivered up, 


oY 


And the proviſional articles were not to be carried 
into full effect, until the final ratification of the de- 
finitive treaty ; and that the war was not terminated 
until the definitive treaty was agreed upon, concluded 


and ratified as aforeſaid. And the plaintiff further 


ſays that the defendant made ſundry payments on ſaid 
bond, viz. in Jan. A. D. 1762, (42, which is endorſ- 
ed ; in July, A. D. 1765, £5 3 in Dec. 1767, (20 
in Dec. A. D. 1768, (ig; in Nov. A. D. 1172, £66; 
in Nov. A. D. 1773, £30 ; all endorſed on ſaid bond; 
and in Dec. A. D. 1784, the plaintiff demanded of 
the defendant payment of the remainder of ſaid bond 
and the defendant, by letter under his hand, prom- 
iſed the plaintiff to pay him the balance due on ſaid 
bond the ſpring following, but never has. 
Defendant rejoins—That the only material differ- 


ence between the proviſional articles, and the defini- 
tive treaty, conſiſts in the introductory clauſes ; and 


- traverſes his een wh, ſaid debt in Dec. A. D. 
* 


1784, and his promiſing by letter to pay it. Plaintiff 
demurred; and county court gave judgment, that 
the rejoinder of the defendant was inſufficient 3 and 
for the plaintiff to recover. | e 


Errors aſſigned That a fight of action accrued on 
ſaid bond, the 2d of June, A. D. 1761; that the 
time this ſtate was engaged in the war was from the 
i9th of April, A. D. 1775, to the 3d of April, A. 
D. 1783, only; and that more than 17 years had e- 
lapſed from ſaid ad of June, when the right of action 


— 
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; and. the date and impetration of the plain- 
tiff s writ, after expunging the time of the war: 


Judgment Manifeſt error. 


By the court The time which the ſtate was enga- 
ged in the war, is to be computed from the 19th of 
April, A. D. 1775, to the 3d of April, A. D. 1783, 
when the armiſtice took place in America, and was 
never after interrupted; and that endorſements upon 
a bond doth not fave it out of the ſtatute of limitation. 


Beach wer. Camp. 
A of ejectment. Plea no wrong, &c. ö 


Iſſue to the court. upon land, that 
the debtor 


Plaintiff's title, the levy of an execution. The choſe an ap- 
officer's return was, Aug. 7th A. D. 1790, by direc- praifor, the 4 
tion of the creditor's attorney, I levied upon certain on rag ry 
lands of the debtor bounded as follows, & c. viz. deſ- not appear, in 
cribes the land, and the creditor choſe one.man to be the officer's re. 
an appraiſor and the debtor choſe one man to be an ap- 3 — 
ap and the creditor and debtor agreed upon . ous deniand of 

r the third appraiſor, all indifferent free-holders of money, &c. 
the town of who being duly ſworn, appraiſed ſaid 


land as the law directs, at (  _ lawful money. 


The defendant excepted againſt the title of the | | 
plaintiff, becauſe it did not appear by the officer's re- » 
turn, that he had made demand of money, &c. pre- 
vious to his levying on the land; which the law made 


| requiſite, and without which no title could be created. 


Judgment For the plaintiff to recover. 


Zy the court The ſtatute makes it the duty of the 
officer, to repair to the debtor's uſual place of abode; 
and to make demand of money, &c. to ſatisfy an ex- 
ecution, where it can be done, previous to hislevying 
upon land; and the officer might be liable to the 
debtor, in ſuch caſe, for not doing his duty; but it 
might be attended with ill conſequences, as to credit- 
ers and purchaſers under executions, if the levy under 

\ | | 
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ſuch circumſtances ſhould be void; but in this caſe, 
the debtor's being notified of the levy and chooſing 
one appraiſor and agreeing to a third, without an 
objection, induces a ſtrong preſumption, that the of. 
ficer had made proper demand ; or that the debtor at 
that time agreed to wave it, and that the land ſhould 
be taken. 8 $64 
Same point was determined by court and jury in 
an action Gold, &c. vs. Carrington, at Hartford ad- 
journed ſuperior court, A. D. 1773; the officer's re- 
turn was, that by direction of the creditor he levied 
the execution on land, and the debtor choſe one of the 
appraiſors, & c. and no return was made of any de- 
mand of perſonal eſtate on the execution; and not- 
withſtanding this exception was taken to the plain» 
tiff's title, the plaintiff recovered the land. 


Starr, adminiſtrator. de bonic nun of Catharine 
Whitehead ver. Benjamin Henſhaw, admin- 
iſtrator of Walker, deceaſed. 


latereft allow- © CIRE FACIAS, ſhewing that faid Catharine, in 

, 8 July A. D. 1787, recovered judgment before the 

_ adminiſtrator fuperior court againſt faid Henſhaw, for the ſum of 

en the ground {1 40-6-6 Tawful money, and had execution in due 

of a ſpecial a form of law ; that on the 17th of July A, D. 1788 

I, * ſaid Henſhaw made and ſubſcribed on the back of 
. ſiaid execution, his promiſe and engagement in con- 
ſideration of forbearance, and of two reſolyes of aſ- 
ſembly, to pay the lawful intereſt, from the ad of 
Nov. A. D. 1787, until ſaid execution ſhould be paid; 
and alſo agreed that the intereſt ſhould. be collected 
of him at the ſame time and manner as the principal 
debt. Praying for judgment for the ſums in ſaid ex- 
ecution and alſo for the intereſt from ſaid ad of Nov. 
A. D. 1787. | vel | ” 


Tbe defendant demurred to this declaration; and 
aſſigned for cauſe that ſaid declaration was double, 
containing two diſtin matters—but did not point 
out wherein the duplicity confiſted. © 


28 
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J t That the declaration is ſufficient, and 
for plaintiff to recover the principal and the intereſt. 

By the court—Duplicity muſt be ſpecially pointed 
out by the demurrer, or it will not hold. But here is 
no duplicity. It is not double nor inconſiſtent, to aſk 


for the intereſt upon the judgment, or to inforce the 


reaſonableneſs of having it by any agreement of the 
party or acts of aſſembly, or other reaſonable cauſe. 
As the claim of intereſt was grounded upon the agree- 
ment of the defendant, endorſed upon the execution 
in manner aforeſaid, and upon an act of aſſembly, 
which is a matter of record, the court had no difficul- 

Oh ng intereſt with the prin- 
** 


Baily ver/. Smith. 


CTION of ej ent for five rods of land and Where new 


given. | 
The plaintiff replied and afirmed new matter in- 


part 
the facts 


243 


eonſiſtent with the title ſet up by the defendant, and re — 
a mut COnciu 
traverſed a part of the facts ſet forth by the defendant th a werigea- 


to make out his title, and concluded with a verifi- tian. 


Cation. 


The defendant demurred ſpecially ; and for cauſe 
aſſigned, that the plaintiff ought to have concluded 
to the country. | 


Judgment—The replication ſufficient. "Where no 
new matter is replied, and the traverſe goes to all the 
fats alledged in the plea; it is re and well to 
conelude to the country. For in that caſe a perfect 
iſſue is formed. But where new matter is rephed, or 
the traverſe does not go to all the facts in the plea ; 
the reply ought to conclude with a verification, to 
give the other -party an op ity to anſwer the 
new matter, or to demur for want of a ſufficient tra- 


verſe. Cowper. 575 Sayre, &c. ur. Minns. 2 Burr. 


772 Cornwallis vs. Savery. 3 do. 175. 


% 


- 
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New-Haven County, Jan. Term, A. D. 1791. 
Roſe, &c. verſ. Hays. 


Tenant bythe CTION of waſte by the heirs at law againſt 
— — 72 tenant by the curteſy. General iffue to the jury. 


Verdict for the plaintiff's and £30 damages. 


The law queſtion made in this caſe was Whether 
a tenant by the curteſy was liable for waſte. 


By the court—He is, and upon the ſame prineiple, 
in point of reaſon and juſtice as tenant in dower. 


Edwards, adminiſtrator of John Lothrop ver 
adminiſtrator of Botsford. 


PPEAL from probate for accepting a report of 
— —_— commiſſioners upon the eſtate of Botsford, who 
venteſtate,may went to the enemy. Stating that ſaid report was not 
appeal from the made and returned until two years after the expira- 


acceptance of ,- : a 
thecommifon. tion of their commiſſion. 


ers return for Plea in abatement—That faid Lothrop had not any 


A creditor who 


any irregulari- 


ey in their ap- claim allowed by ſaid commiſſioners againſt ſaid B 

pointment or, ford's eſtate, nor did he exhibit any to them for al- 

9 lowance; although he exhibited a claim to a former 
ſet of commiſſioners and had it allowed; yet the re- 
port of thoſe commiſſioners was ſet aſide; and ſo 
ſaid Lothrop was not a creditor that hath right to an 
appeal. Demurrer. 


Judgment--Plea inſufficient. Although a credi- 
tor may not appeal becauſe his claim has not been al- 
lowed by the commiſhoners—but if he has an exiſt- 
ing claim, he may appeal for any other irregularity in 
the proceedings of the court or of the commiſſioners. 
But one appeal fairly taken and purſued muſt be con- 
cluſiye upon all others, as to that point. 


Beach verſ Royce. 


A mortgagor A CTION of ejectment for certain lands. Plea 


poſſcion, is to LN. no wrong, &c. Iſſue to the court. 


* _ 
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The title of che plaintiff was a deed from the de- be conſidered 
fendant of the demanded premiſes, dated the day 4 Polding un- 


of A. D: 1766. amp ol 
The defendant produced a bond from the plaintiff 2 

of the ſame date, with a condition thereto annexed, mortgagee has 

that upon the defendant's paying to the plaintiff a 2 bond for the 

certain note for the ſum of £480 lawful money, with _ ** 

the intereſt, within three years from the date; he 

would re-convey ſaid lands to the defendant; and 

that he had ever remained in poſſeſſion of ſaid lands, 

taking the whole profits to himſelf without account, 

and relied upon his long poſſeſſion to bar the plain- 


tiff of recovering. 


Judgment — That the defendant has done wrong, 
&c. and for the plaintiff to recover. 


By the court — There having been no actual ouſter 
of the plaintiff by the entry of the defendant, and the 
defendants remaining in poſſeſſion and taking the 
profits under the circumſtances of this caſe, is to be 
conſidered as holding not againſt, but under the plain- 
tiff, as tenant at will; eſpecially as the defendant by 
his note had ſecured the i: intereſt of the debt, 
which is in lieu of the annual rents, for which he is 
now liable. Beſides, by his accepting ſaid bond and 
condition from the plaintiff he is eſtopped from claim- 
ing ſaid land without paying ſaid note. 


Hezekiah Johnſon verſ O. Stanley, Eſq. three 
ſelectmen and two Johnſons. | 


CTION for wrongfully and illegally appointing selectmen who 


an overſeer over the plaintiff, without any * nate Pl 


or legal cauſe, on purpoſe to injure him, &c. n 

ſeverally not guilty. Iſſue to the court. gal and oppreſ- 
; ve manner are 

Upon the evidence it appeared—That the plaintiff to reſpond in 

was capable of managing his affairs, and was induſtri- damages to the 
ous ; that he had got into an unhappy diſpute with party injured. 
ſome of the defendants; from whence aroſe a num- | 
þer of law ſuits, in ſome of which he was plaintiff, in 

fome he was defendant ; That the ſel were too 
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much influenced by the parties who were againſt the 


plaintiff, to take this ſtep ; from which in about three 
weeks they releaſed him. | | 


4 The law is That the feleQtmen ſhall inſpeQ, &c, 


and if they find any of their inhabitants reduced or 
likely to be reduced to want, by idleneſs, miſmanage- 
ment or bad huſbandry they may appoint an overſeer, 
&c. 2 1 
This is an authority to the ſelectmen, to be exer- 
eiſed in certain caſes, againſt the general rights and 
liberties of the citizens, it muſt t Ken a . cau- 
tioufly and ſtrictly purſued. The appointment in 
this caſe is, that upon complaint made, that Heze- 
kiah Johnſon is likely to be reduced, by law ſuits and 
miſmanagement ;z we do appoint Iſaac Hall his over- 
ſeer, &c.—not that upon inſpection we find, &c. nor, 
that upon his being cited before a juſtice, it is found, 
&c. So that the writing ſtates no legal grounds for 
the meaſure, and none being proved upon the trial to 
have exiſted, the court was of opinion that the de- 
fendants were guilty, except Eſq. Stanley, who was 
found not guilty z and {15 damages. A 2g 


Judge Anbaus and WoLcoTrT were for exculing 
the ſelectmen, upon the ground that they acted in a 
judicial capacity ; but the court could not ſee reaſon 
ſufficient to excuſe them on that ground. 


Hillhouſe, Edwards, &c. ver/. Mix. 


| Fenants in 


CTION of ejectment for a houſe in New-Ha- 
eee ven, of which they were ſeized as tenants in 


kon for their common. Plea— that the defendant has done no 


89838 wrong or diſſeiſin, &c. Iſſue to the court. 
ſeparately, for The caſe was The plaintiffs were tenants in com- 
his part. mon of the houſe, and ſince ifſue joined, John Lo- 


the right he ant's wife, and is fince dead. ſhares of two other 


{ng plaintiffs have alſo been conveyed to the defendant 
fince the commencing of this action, and they have 
been nonſuited. | | hy. In 


—_— 


J ANUARY TERM, A. b. 1797. 


This caſe was argued laſt circuit, and continued to 
this term to adviſe. Several points were made iſt. 
That tenants in common, cannot join in an action of 
ejectment, but each muſt bring an action for his ſhare. 
2d. That if they may and ought to join, the nonſuit 
of a part of the plaintiffs is a nonſuit of all; for there 
is no ſummon and ſeverance amongſt tenants in com- 
mon. 3d. That a, releaſe from ſome of the plaintiffs 
of their rights to the defendant muſt be a bar to. all. 
4th. That the defendant being a tenant in common, 
cannot be found guilty, without proof of ſome actual 
force towards the plaintiffs. And, 5th, That the 
plaintiffs muſt recover according to the 'demand, 
which is of the whole houſe, whereas the defendant 
owns three ſhares, they therefore cannot recover in 
this action. The court was of opinion that the de- 
fendant was guilty, and that the plaintiffs recover ac- 
cording to the intereſt they have. | 85 


By the court Former deciſions are according to 
the Britiſh law, that tenants in common might not 
join; but the law has been ſince ſettled in this ſtate, 
that they may join. Summon and ſeverance is appli- 
cable in Great-Britain to joint tenants, &c. but not to 
tenants in common, who cannot join, there being no 
occaſion for it; but in this ſtate, where they may all 
or any part of them join, a nonſuit as to ſome of the 
plaintiffs, has the effect of a ſummon and ſeverance, 
and the reſt of the plaintiffs may proceed for their 
ſhares, the nonſuit notwithſtanding : The defend- 
ant's acquiring a part of the premiſes pending the ſuit, 
can have no operation in purging the original wrong 
he has done as to the other parts. Nothing is more 
common than for a plaintiff to recover in ejectment, 
leſs than he demands. If tenants in common 1 
mand an entirety and e a right to a moiety, they 
will recover Loot} ford right which they prove; 
and the judgment will be to put them into poſſeſſion, 
_ without putting out him who is rightfully in, in virtue 

of his intereſt. | 2 
The defendant in this caſe had difſeized the plain- 
tiffs before he had any rightin the houſe and before 
the action was commenced z his acquiring a right af- 
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terwards only gave him a right to remain in poſſeſſion 
with the plaintiffs. wy 


Broom, &c. ver/. Henman. 


Intereſt not re- CTION of debt by book. Iſſue to the jury. 
i "OA A The plaintiffs claimed intereſt on ſaid debt after 
book debt it became due, upon the ground that it was the gene- 

. ral cuſtom of merchants in New-York, and had been 
their practice ever to charge and receive it; but by 
court and jury it was diſallowed. | 


Sheriff Fitch ver Jones, &c. 


On a bond to . 
indemnify the CTION on bond; conditioned to fave the plain- 
x mo _ tiff harmleſs on account of his appointing James 

Aa a ha 2 | x 
deputy, 408 eynolds his deputy z upon a hearing in damages the 
alloy for ev- court allowed the plaintiff all his reaſonable coſt and 
ery ſuit againſt 10 / for each action, which had been brought againſt 
bs alu, be- him for ſaid Reynold's default. | 


# 


Fairfield County, Yan. Term, A. D. 1791. 
John Lawrence ver/. Knap & Menzey. 


The intereſt in + ION in chaticery ; ſhewing that Lownſ- 
— — bury was indebted to Plat, for which he gave 
intereſt in the his note and a mortgage as collateral ſecurity ; which 


oY for * deed was recorded. Plat was indebted to Hunter, 
— and for a valuable conſideration aſſigned faid note to 
bim at the ſame time delivered him ſaid A 
deed. Hunter aſſigned ſaid note to the petitioner for 

a debt which he owed him and alſo delivered to him 
faid mortgage. 5 6-244 
The petitionees attached the mortgaged lands and 

had them ſet off to them on executions, as Plat's eſ- 
tate, in ſatisfaction of debts due from Plat to them. 


Vu 
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The petitioner had recovered judgment in ejectment 
ſor — in Plat's name — had taken — 
and now prays that the petitionees may be compelled 
to releaſe to him their right and title to ſaid premiſes, 
or that he be in ſome way quieted in his right to ſaid 
This cauſe was twice argited. The court now 
nted the petition and paſſed a decree againſt 
— Knap having deceaſed pending the ſuit, for 
him to releaſe all his he to fd montage premi- 
ſes; upon the principle that the petitioner owned 
debt for which ſaid mortgage was given as collateral 
ſecurity—that he who is entitled to the debt, which is 
the principal thing, hath right to all the collateral ſe- 
curities, given to enſure the payment of the debt; eſ- 
pecially as in this caſe, where the actual delivery of 
the mortgage accompanied the aſſignment of the note, 
of which the petitionees had notice. 


Afterwards a petition was brought againſt the heirs 
of Knap and a ſimilar decree paſſed againſt them 
notwithſtanding they had purchaſed the equity of re- 
demption of Lownſbury, which might entitle them to 
redeem, but was no bar to the petition. 


State wer/. Bennet. 


Powel on Mor. 
Jo, 298, 303. 
2 Burr. 979. 


er for paſſing a eountetfeit guinea. A perſon, not - 


Not guilty to the jury. 


withſtanding 


he will be enti ; 


One Collins was offered as a witneſs and objected ved to a pre- 


to for the following reaſons : Bennet was a minor 


mium upon 
conviction, 


unleſs 


had obtained ſaid guinea in a ſimple manner and may be a wit» 
neſs, 
there 


made no ſecret of its being a counterfeit ; that the 
witneſs had made various attempts to get ſaid guinea, 
on purpoſe as he declared, to have Bennet convicted 


are other 


circumſtances, 
which exclude 


in order to entitle himſelf to the premium of 10; kim. 


that he _— ſucceeded, by giving Bennet two dol- 
lars for it; that he immediately went and informed 


againſt Bennet, and offered himſelf as a witneſs to 
convict him. 
By the court—A witneſs being entitled to the pre- 


mium is . the neceſ- 
| 1 | 
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ſity of the cafe will not exclude him, although it lef- 
ſens the weight of his teſtimony ; but where a wit- 
neſs has ated ſo villanous a part as Collins by tradu- 
cing a young lad into a erime, in order to betray him, 
from the ſordid motive of obtaining the premium, 
diſcovers ſuch depravity of heart, as would render it 
dangerous for a court of juſtice, to admit him to teſ- 


tify—he was therefore rejected. 
Sherman, &c. ver. Nichols. 
Daughters huſ- RROR to reverſe a judgment of the cout 
3 Fanny court on a petition brought by ſaid Nichols a- 


ſupport of gainſt Sherman, &c. to compel them to contribute to- 

their wives wards the maintenance of Joſeph Hurd their wives 

3 father. The county court gave judgment That they 
ſhould contribute. | 65 | 


Error—That daughters huſbands are not compet- 
lable to contribute to the ſupport of their wives pa- 
rents. - 5 


judgment Manifeſt error. 


The ſtatute is That every perſon who ſhall be 
poor and 8 unable to ſupport and provide for 
themſelves having no eſtate, ſhall be provided for, 
&c. by ſuch of their relations as ſtand in the line or 

degree of father or mother, d-father or grand- 
mother, children or grand-children, if of ſufficient 
ability ſons- in- law are not within the line or degree 
mentioned by the ſtature. Kirby's Rep. 155, Mack 
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vs. Parſons, &c. 
| Towner verſ. Phelps. 
1 1 | 
1 whats PON a writ of error, adjudged—That a writ 
ENT | which has-been ſerved and returned cannot 


| ed, may not af. have an exiſtence as a writ, for another purpoſe, by | 
eder ee being taken out of the files and ſerved gan. 
tion. 


„ tho. oc ti. at ro ed 
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canon ver/. Abbot, adminiſtrator of Lemuel 
Moorhouſe, deceaſed. 


of Jan. ſaid Moor- 


251 


commiſſioners 


- CTION on note given by ſaid Lemuel. Plea The return os 
in bar— That on the 8 


oule's eſtate was repreſented inſolvent and commiſ- 


upon an eſtate 
. repreſented in- 


ſioners appointed to examine the claimy of the credi- (ent is con- 

tors and to make return in one year; that they have eluſive againſt 
made a return of debts allowed, to the amount of creditors. 
£669 3 that the time is expired, and this claim was 


never Exhibited nor allowed. 


- Reply—That after ſaid return was made an addi- 
tion of {80 was made to the inventory of ſaid deceaſ- 
ed's eſtate ; whereby ſaid eſtate appeared to be ſolvent 
and a further time was allowed to the creditors to 
bring in their claims to the commiſſioners; who 


claim in due ſeaſon to them. 


- Defendant rejoins— That ſaid eſtate is inſolvent, 
and the plaintiff 

ſaid eſtate is ſolvent and ſufficient to pay all the debts. 
Judgment That the rejoinder is ſufficient. The 
doings of commiſſioners are concluſive upon the ered- 
4tors, as to their claims, whether the eſtate eventual- 
ly proves to be inſolvent or not; otherwiſe it would 
be almoſt impraQticable ever to have an eſtate ſettled: 
And it does not appear by theplaintiff's reply that his 
claim was ever allowed. | 


The caſe of Ponderſon vs. Avery, adminiſtrator of 
Mrs. Avery ſettled this point. That was an action 
of debt on book; the defendant plead that ſaid de- 
ceaſed's eſtate was repreſented inſolvent, commiſhon- 
ers appointed, to whom the plaintiff exhibited his ac- 


count and the ſame was diſallowed by ſaid commiſ- 


ſioners. The plaintiff replied, that ſaid eſtate was 


not found to be inſolvent, but was ſolyent. ſufficient 


to pay all the debts. Demurrer. Judgment—That 


were. re-appointed, and the plaintiff exhibited this 


ought to be barred, without that that | 


N. London, 
Sept. 1785. 


the reply was inſufficient. This judgment was af- 


firmed in the ſupreme court of errors. 
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| Samuel Brown's executors ver/. Burrel, 


\ CTION of ejectment for land. Iſſue to the 

; jury. The plaintiff's title was the levy of an 

by an inſolvent execution againſt Benedict, who was former ow. 
all his eſ- 

tate forthe ner of the land, made on the day of June A. D. 

benefit of his I 789. ; 


creditors, is 9 


A general con- 


not concluſive The defendant ſets up title under a deed from ſaid 


upon the cred- Benedict, dated in Jan. A. D. 1789 to all his credi. 
_— dia- tors, except one Greenleaf, the plaintiff being one, 
WOT each to take in proportion to their debts 3 the plain- 
tiff refuſed to have any thing to do with the deed, and 
attached the land and had it ſet off upon execution 
for his debt. i | | 
The queſtion in this caſe was— Whether Bennet's 
deed of his lands to all his creditors, except one way 
good; or was a fraudulent conveyance and void. 


The jury found a verdict for the defendant. The 
court returned them to a ſecond conſideration. Judge 
Apaus and CravNcey were for accepting the ver- 
dict. The jury adhered to their verdict ; but it ap- 
peared to the court to be a fraud upon both the law 
and the creditors for debtors thus to convey their eſ- 
tates, prefering whom they pleaſed. This is depriv- 
ing the creditors of the remedy which the law gives 
them to ſecure and recover their debt. 


The cafe of Hovey vs. Clark, &c. adjudged at 
Windham, March term A. D. 1788, was determined 
upon theſe principles, in favour of the attaching cred - 
itor, and is deciſive of the point contended. for by the 
plaintiff in this caſe. There the deed was given ſor 
the benefit of all the creditors, Hovey being one, te- 
fuſed to take by the deed, and attached the eſtate, ob- 
tained judgment, and had the land ſet off upon the 
execution; then brought his action for the land a- 
gainſt the defendants, who held under the deed. Ver- 


dict and judgment was for the plaintiff to recorer. 
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Litchfield County, Feb. Term, A. D, 1791. 
Welles veyſ Dexter. 


[PON a writ of error it was determined; that Adtion of debs 
an action of debt 2 judgment is — ſuſ- on judgment 
tainable, unleſs it appears by the plaintiff 's declaration 1 
that he could not W effect of his judgment with- — plu 
out it; as where the debtor has abſconded and con- cannot other- 
cealed his viſible property, and the plaintiff muſt THe bare the 
have recourſe to a foreign attachment for ſecurity or judgment. 
the like; otherwiſe the action will be conſidered as | 
unneceſſary and vexatious. . | | 


Skinner, &c. verſ; Hendrick. 
CTION of ejectment, for 16 acres of land. II. Parole evi- 
ſue to the jury. dence not ad- 


i | miſhble to 
The plaintiff's title was under a deed given by E- prove that a 


liſha Marſh, to one of his ſiſters. The defendant of- Fcialt deliv- 


fered parole evidence to prove that ſaid Eliſha de- —— up- 


livered ſaid deed to his ſiſter upon certain condi- on certain pa- 
tions, which had not been performed; and ſo ſaid "9c conditions. 


deed was void. 


By the court—Parole evidence is not admiſſible, 
to prove a deed delivered to the party, to be an eſ- 
crow; or to prove any parole conditions, which 
would defeat or control its legal effect and operation. 


Holt's Rept. Buſhnel vs. Paſmore, 213; Lothrop vs. 


Bulkley, New-Haven adjourned ſuperior court, Dec. 
1772; where a parole condition was plead in bar of a 
note delivered to the plaintiff, and Babcock vs. Stead» 
man, adjudged upon a writ of error, that a parole 
condition cannot defeat or control a note delivered 
directly to the promifſee—Windham adjourned ſu- 


| Ferior court December Term, A. D. 1783. 


will not he un- 
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Seymour, &c. 2 of Baker ver/. 
Hine. 


—— — 
— ——f 


by a r S FACIAS 3 that ſaid Baker recor- 
i| ep! ered a judgment before the county court, in 
It ficer, upon a Litchfield, in Sept A. D. 1784, againſt ſaid Hine and 
| | Pn re- one Tyler, who is dead, for the ſum of C120 debt, 
ll bail bond, is and 49/6 coſt ; which has never been „Ke. 

i = 23 by The defendant plead in bar That ſaid Tyler was 


debtor's paying attached by ſaid Baker a deputy ſheriff, at the ſuit of 
the creditor, one Dexter; that he gave bond with ſaid Tyler to 
but he ſhall re. ſaid Baker, for his appearance at court; that ſaid 
cover for what 

the officer has Dexter recovered jud ay againſt ſaid Tyler, by de- 
idand for fault for the ſum of debt and coſt, before the 
is fecs. county court in Dec. A XD. 1783, for which execu- 
tion ifſued, and was returned non eff: Upon which 
ſaid Baker recovered upon ſaid bail bond the judgment 
mentioned in the ſcire facias, by default; that ſoon 
after he ſettled and paid ſaid Dexter the judgment he 
recovered againſt Tyler; and in conſideration of 
81-1-6, received the 16th of Jan. A. D. 1786, he 
iſcharged. him from all judgments and executions 
and demands he had againſt him, on account of, his 

being bound for ſaid Tyler. 


The plaintiffs reply That after ſaid Baker recov- 
ered faid judgment, and before the date of ſaid diſ- 
charge, he paid Col. Adams, attorney to ſaid Dexter 
in ſaid cauſe, £3-18-8 for his fees ; alſo agreed to 
pay ſaid Dexter his debt; that the coſt taxed in favor 
of ſaid Baker, and his * on ſaid execution was 

. $3-2-0, -6, which hath never been paid ; of all which 
the defendant was notified * * no taking ſaid 
diſcharge. 


The defendant traverſes Baker's having paid Col. 
Adams his fees; alſo his having agreed to pay faid 
Dexter, and the ' defendant's being notified thereof, 
previous to ſaid ſettlement and diſcharge. Upon 
which the parties were at iſſue to the jury. 


The jury found that ſaid Baker had paid Gol. A 
aus his fees, and had agreed he l Denter hi 
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debt; of which ſaid Hine was notified, and therefore 
found for the plaintiff to recover 7, and his coſt ; 
motion in — of judgment, that the iſſue is imma- 
terial; upon the ground that the diſcharge of the ori- 
ginal judgment by Dexter, which is agreed inthe plead- 
ings, conſequentially diſcharged all ſubſequent judg- 
ments which were dependant upon, and in aid of it. 


'The court was of opinion—That the motion was : 
inſufficient, and gave judgment for the plaintiff.” 'Ba- | 
ker was liable to ter Pr the whole debt and coſt 3 
whatever he paid was Ss. car. paid and ſo far diſ- 
charged Hine ; if Hine afterwards had paid Dexter, 
he might have recovered it back in an aCtion of inde- 
bitatus afſumpſit, as for money paid by miſtake: As 
to the coſt taxed in Baker's favor, and the fees on the 
execution, Hine was his debtor and it was altogether 
at Baker's option whether he would take Dexter pay- 


ETITION for a new trial in a cauſe appealed- Petitions for 
from probate, and heard and determined at neu trial muſt 
artford, in Hartford county. = 1 
Plea in abatement, among other exceptions That where the trial 
the petition ought to be brought to the court in the IP 
county where the original cauſe was tried. The plea 
was judged ſufficient. | . 


Uivingſton werf Bird. 
Aon upon a note; the plaintiff died after the A defendant 


ſervice, and before the return of the writ z his may not intro- 
executors enter and purſue the action; the defend- __ * 
ant on the 2d day of the court's ſitting filed his bill in g his own 
chancery, upon the ſtatute againſt uſury; complain- bill filed a- 
ing that ſaid note, by the corrupt a t of ſaid gaiuſt an obli- 
Livingſton and Bird, hath included in and ſecured by — ot 
it, more than lawful intereſt at the rate of fix per cent | 

annum, and is uſurious and ſſive ; and of- 


ers himſelf as a witneſs.to prove it. This was ob- 
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LITCHFIELD COUNTY, 
jected to, upon general principles, alſo upon the par. 
fuck 


ticular ſituation of this caſe. The court in 
caſe, is directed and impowered by the ſtatute to pro. 
ceed in ſearching out the truth of ſuch complaint, ag 
a court of chancery, by examining the parties upon 
oath, or in any other way, proper to a court of equi. 
ty; and if the plaintiff ſhall refuſe to be examined 

n oath, his action ſhall be nonſuited, &c. Courts 
of chancery do not admit parties to be witneſſes in 
their own favor, any more than courts of law, ex 
for a diſcloſure, and in this caſe, it would be eſpeci 


who only was knowing to the matters complained off, 


By the court—The defendant maynot be admitted 
toteſtify as moved for; the defendant may appeal tothe 
conſcience of the plaintiff if living, and call upon him 
for a diſcloſure upon oath, of the facts din 
his complaint, and this is agreeable to right reaſon, to 
the rules of proceeding in chancery, and 1s clearly 
what the ſtatute meant and intended; for it provides, 
that in caſe the plaintiff ſhall refuſe to be examined 
upon oath, he ſhall be nonſuited. If the defendant 
might prove his complaint by his own oath, there 
would be no need of this proviſion. | 


The plaintiff by his anſwer to the bill may make it 
neceflary ; nay he may compel the defendant by ap- 
pealing to his conſcience, to diſcloſe on oath the truth 
reſpecting his own bill; but this muſt come from the 
plaintiff, and cannot be upon the motion of the de- 
fendant. The practice upon this part of the ſtatute . 
has been heretofore rather vague and uncertain and. 

very little may be derived from it, which goes to il- 
luftrate or ſettle any principles. The otiginal prom- 
ifſee being dead m * michoerane . 


. ant, but doth not er the law. 


Humphrey ver- Watſon, Kc. 


A CTION on bond. Plea in bar—That in Dee. 
A. D. 1773, the plaintiff and Titus Watſon 


F D. 1774 they dif- 
 folved their copartnerſhip ; that ſaid company were 
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| 3 New-York ; that the 


condition of (aid is toindemnify and ſave harm- 
leſs the plaintiff from all the copartnerſhip debts, 
which commenced in Dec. A. D. 1973, and avere 
that the defendant and ſaid Titus had fully paid all 
ſaid debts, and indemnified the plaintiff. ; 


ſcribed in ſaid bond to have commenced in Dec, A. 
D. 1773; whereas in fact, it commenced in Dec. A. 
D. 1792 ; and was ſo meant and intended by ſaid 
bond; and that there is a debt of {300 due Mr. Sea- 
bering, contracted after Dec. A. D. 1772, which has 
not been paid. 4 

The defendant rejoins—That be knew of no part. 
nerſhip, but the one deſcribed in the condition of ſaid 
bond, and traverſes its being meant and intended by 


Plaintiff replies That the ſaid n is de- 


the condition of ſaid bond, to take in a partnerſhip 


which commenced in Dec. A. D. 1772, contrary to 
the expreſs words of it. The plaintiff demurs ſpe- 
cially. | | 

Judgment—That the rejoinder of the defendant is 
ſufficient. It not 2 — for the plaintiff 
to make an averment contrary to the expreſs words of 
the bond; beſides the plaintiff bath not ſhewn an 
breach of the condition of ſaid bond. | 


* 


Munſel, &c. verſ. Sanford. 


257 


Acro of cjeftment, for a piece of land. Ple: Where the ds 


in bar—That ſince the date of the plaintiffs quires tide to 
writ, one Calkins had an execution againſt the the lands de- 
pants by virtue of which he took ſaid. land, and manded, 

ding the ſuit 


it ſet off to him as the law direQs; and by deed the plaintiff 


the defendant is become ſeized thereof. 


defendant—But ſay that Ta Reeve, Eſq. was 


their known attorney in Litchfield ; that neither he 


nor they were ever notified of ſaid levy 4 and that the 
ſame is illegal and void, 45 


„ Kk | 8 ok, 


Plaintiffs admit the execution, and deed of the 


_ and ſale hath conveyed it to the defendant, muſt fail. 
ereby | 
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Defendant rejoins—Fhat neither ſaid Calkins, nor 

the conſtable, who levied ſaid execution, knew that 

\ ſaid Reeve was their attorney, or that the plaintiffs 
lived out of the ſtate. Demurrer. 


Judgment Defendants rejoinder ſufficient. 


Bacon very: Minor. 
A witneſs inte- CTION of defamation ; for "TORE that the 
reſted in the plaintiff had forged a certain note. Iſſue to 


queſtion of fact 
on trial, may the Jury. 


* * Daniel Minor was offered as a witneſs and objected 


to, on the ground that he was a joint promiſſor in ſaid 
note, and is ſued for ſpeaking the ſame words. 


By the court—Not admitted ä intereſted inthe 


queſtion. 


Hartford County, Feb. Term, A. D. 1791. 
Hathaway very, Gillet. | 


RROR to reverſe the judgment of a juſtice 
given upon default, in an action upon a note, 


| A deputy ſher- 


iff cannot 


| RE” * brought by Giller vs, Hathaway ; declaring, that Ol 
| cauſe. iver Hanchet was a deputy ſheriff; that he gave bond 


for the plaintiff at praying out ſaid writ ; that he was 
the officer who ſerved ſaid writ ; and rs 
ed before ſaid juſtice as attorney to the Pl 

obtained ſaid judgment by default. | 


v Error aſſigned That a deputy ſheriff may not be) 
bail, officer and attorney in the ſame ſuit. | 


Judgment—Manifeſt error. For the ſtatute ex- 
preſsly prohibits a deputy ſheriff's appearing as an at- 
torney in a cauſe i in any court. 
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Griſwold verſ. Griſwold. | 


CTION of account, A depoſition was offer- * 22 

ed, which was firſt drawn 2 by the plaintiff, —— ok 
copied by another perſon, and ſworn to with ſome ied by a third 
additions, made by the juſtice. It was ruled out, Pro 2% ad 
except the part added by the juſtice. 


Humprey ver/. Piſon. 


| The doi 
A CTION of ejectment for land. Iſſue to the 2 
jury. Determined— That the doings of free - evidence in a 


| holders are not admiſſible as evidence, in a trial of 17 fg. be fle 


title to the land. 
Curtice verſ Maſon. 


N a plea in abatement made to a writ of error, it mt 9 
I was determined That the writ of error muſt be in the county 
rought to the court, in the county where the judg- bag a 4 
ment complained of, was rendered. - | ed of was ren» 
dered. 
Williams verſ. Francis. 5 
T was determined upon a writ of error—That the 
death of the plaintiff, before judgment rendered 
againſt- him for coſt, diſcharged the bond, given for 
the proſecution of the action For ſuch judgment is 
not only erroneous, but void. ; 


Strong wer/. Avery. 


of error to reverſe a judgment of the It muſt appear 
VY city court, in an action on book, Avery vs. d n dec. 
Strong, in which ſaid Avery declares in common tion, in an ac- 


form, and is deſcribed-of the city of Hartford, Plea ** bro't to 


of tender. Verdict for the plaintiff. | } that the _— 
Defendant moved in arreſt—That the plaintiff had fin che cut 


not averred in his declaration that the cauſe of action 
aroſe within the juriſdiction of ſaid city court. That 
two things were requiſite to give the city court juriſ- 


* 
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diction. 1ſt. That one or both of the parties, ſhould 
live in faid city. 2d. That the cauſe of action ſhould 
ariſe within the limits of ſaid city 3 and which muſt 
appear by the plaintiff's writ and declaration. This 
motion was adjudged inſufficient by the city court. 


Error aſſigned— That faid motion ought to have 
been adjudged ſufficient. 


Judgment —Manifeſt error. The city courts are 
ſpecial limited juriſdictions; and it ought to appear 
. on the record, that the actions which come before 
them, and the cauſe of action, are within their jutiſ⸗- 
diction. This not being ſhewn, it doth not appear 


that the city court had juriſdiction. 

Herd ver/. Biſſel. 
paroleevidence CTION on note. Iſſue to the Jurys on a plea 
not admiſſible of payment in part, and a tender of a ſum in 
to explain or full, On the note was endorfed, April, A. D. 1789, 
tings. 95 513-4; and the defendant produced a receipt from 
| e plaintiff, dated 23d of June, A. D. 148g, for the 


ſum of {15-11 the plaintiff ſaid theſe were one and 
the ſame ſam, and offered parole evidence to prove it. 


But by the court—Parole evidence may not be ad- 
mitted to contradict the writing, which muſt ſpeak 
for itſelf ; and the receipt and endorſement ate of 
different dates, and for different ſums. | 


Treaſurer ver/. Patten. 


| Wherethepen- CTION for the penalty of a bond given to o- 
alty of a blige the defendant to obſerve the laws reſpect- 
lende by at- ing ©xeiſe, Verdict for the plaintiff, and the £200 
ws, the court Penalty. | , 
take to ch. Defendatit moved the coutt to chancer ſaid bond. 
5 By the court There is no power ſhort of the le- 


giſlature, can do it; for it is the ſum preſcribed by 
an act of the legiſlature, 3 1 


FEBRUARY TERM, 4. D. 1991, 2867 
Williams ver/: Welles. | 


ETURN of auditors, againft which a remon- May matters 
R ſtrance was made ; ſtating ſundry miſtaken al- proper in ape- 
owances in ſaid return, which at the hearing the de- tition for a new 
fendant was unable to correct; but is now abundantly 1 1 
able to do, &c. &c. upon a — 


By the court. duch an inquiry might be proper in f rern ef al. 


4 


a petition for a new trial ; but would be improper to ditors. 


go into upon the remonſtrance. 


Tolland County, March Term, A. D. 1791. 
Buel verſ. Davenport. 


RROR to reverſe a. judgment of the county A bond upon 


court, on a repleyin bond. replevin — in 
g eu ot t 
Caſe was Davenport attached one Baxter's horſe property at- 


for a debt. Baxter replevied him, and Buel gave tached or de- 
bond upon the replevin. Davenport obtained judg- * 
ment in the original ſuit againſt Baxter and took out 

execution and committed him to gaol. Baxter took 

the poor [priſoner's oath and went out of gaol. Day- 

enport then brought a- ſcire facias upon + replevin 

bond, againſt Buel ; who plead the aforeſaid matters 

3 The county court adjudged ſaid plea inſuf- 

cient. | 


— This judgment was affirmed by the ſuperior court. 
The horſe was attached and holden in cuſtody of the 
law, to ſecure the eventual payment of the debt, and 
the replevin bond came in place of the horſe, and 
nothing but an actual payment of the judgment or a 
releaſe from the creditor could diſcharge faid bond. 


In the caſe of Webſter vs. Price, it was adjudged 
on a writ of error, at Hartford Sept. ſuperior court, 
A. D. 1773, that the replevin bond came in place of 
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the property deſtrained or attached, and that the 
bondſman had no alternative but to pay the damage, 
orreturn the property, where the original taking or 
deſtraining was lawful. | | 3-7 


Lewis verſe Lawſon. 


PON a writ of error, in which error in fa& 

and error in law were joined; a plea in abate- 
ment was put in on that account. The court ordered 
the error in fact to be ſtruck out, and reverſed the 
judgment for the error in law. 


Burbanks werf Lee. 


Indebitatus aſ- 2 . . 
— ] RROR to reverſe a judgment of Juſtice Foot in 
mag. amen an action of 9 aſſumpſit, Lee vs. Bur- 
back money, banks; declaring, that truſting to the caſt of ſaid 
m ben“ Burbanks, he confeſſed judgment before Juſtice Cady 
— on on a note for {4-16-0, when {3 only was due there- 
— 25 on, which he had been obliged to pay. | 
1 To which action a plea in abatement was given 
1ſt. That faid Juſtice Foot could not take cognizance 
nor inquire into Juſtice Cady's judgment to reverſe 
or alter it; ſaid plea was judged inſufficient. The 
defendant then demurred to the declaration; and the 
juſtice gave judgment, that the defendants plea was 
inſufficient and for the plaintiff to recover {1-16-0. 


Errors aſſigned—1ft. That ſaid declaration was in- 
ſufficient. 2d. That ſaid juſtice had not anſwered 
the iſſue put to him. | IN 

Judgment—Manifeſt error, both as to ſubſtance 
and form. Indebitatus aſſumpſit will not lie to re- 
cover money back which has been paid upon a judg- 
ment by the confeſſion of the plaintiff. . 


Somers ver/. Barkhempſtead. 


"| RROR to reverſe a judgment of the county 

1 E court, in an action of aſſumpſit, brought by 
ne affumplit omers againſt Barkhempſtead for the ſupport of one 
is the proper Jeruſha Tudman a pauper. | 


Action of treſ- 
paaſs on the caſe 
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- Plea in bar That in A. D. 1779 Robert Tudman, remedy where 
a foreigner, married ſaid Jeruſha, who then belonged NT ſine _ 
to St 3 that he removed and lived in ſaid Som- 3 K 

ers four years, during which time Zillings was 855 
his bondſman to ſaid Somers; from thence he re- 

moved with his family to Barkhempſtead, on the 2d of 

June A. D. 1788, and continued there to the 1ſt of 

June A. D. 1789, when he was removed by order of 

the ſelectmen of ſaid town to Somers with ſaid Jeru- 

ſha and his family. 


Queſtion was—Whether as ſaid Tudman was a 
foreigner, he could gain a ſettlement by comorancy. 


By the court—He could not. Judgment in the 
county court was for the defendants. This judg- 
ment was affirmed by this. court—upon the ground 
that the plaintiff's had miſconceived their action; for 
if they were injured by the illegal removal of ſaid 
Tudman, &c. to their town, treſpaſs and not aſſump- 
ſit would have been the proper action, unleſs the 
paupers had been inhabitants of Barkhempſtead. | 


Staniford, &c. heirs of Stoughton ver/. Hide. 


PPEAL from the judgment of the court of pro- The heirs or 
A. bate, accepting ho report of the commiſſioners 222 — 
on ſaid Stoughton's eſtate. | n 

Cauſes of appeal were That ſaid Hide was the er 
adminiſtrator on ſaid eſtate; that · he repreſented it moins ab 
inſolvent, and had commiſſioners appointed ; that he lowing debts ta 
vas the only creditor that exhibited any claim againſt *** 
ſaid eſtate; that he exhibited and had allowed by faid * 
commiſſioners a debt of £394, of which £170 con- 
ſiſted of articles charged on book, which by the ſtat- 
ute of limitation were outlawed ; that he had given 
no credit for the rents of a valuable farm, which he 
had had the improvement of for many years, and 
that there was nobody to conteſt his claim before 
| faid commiſſioners. © - 


-- Plea in abatement—That the commiſſioners were 
by law the only judges in ſuch caſes and their doin 
were final and concluſive. . 
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Judgment—Plea inſufficient. The doings of the 
commiſſioners are final and concluſive upon the cred. 
itors as to their claims; but the adminiftrator has a 
right to conteſt their allowances at law ; and there is 
the ſame reaſon that the creditors, who the eſtate is 
inſolvent, and the heirs where it is not, ſhould con- 
teſt at law, an allowance made to the adminiſtrator z 
otherwiſe there would be nothing to prevent his get- 
ting any allowance r A his own favour ; 
and where there is the * there is the ſame 
law. 


This cauſe was heard upon the merits, and the 
judgment of the court of probate diſaffirmed. 


* 


 Libret ver. Child. 
eee CTION for not returning an execution by the 
— return day, commenced long after ſaid execu- 


not returning tion was paid and returned, and no ſpecial damages 


the execution alledged. 
within the re- 


turn day, after By the court The action is not ſuſtainable and 
3 NI for the defendant to FECover Bis coſt. 


is returned and 
ſatisfied. 
Moulton ver/. n 
In an action for RROR to reverſe a judgment of a ane n 
aſſault and bat- action of aſſault ol battery and falſe impriſon- 


tery and falſe ment brought by Burbanks ur. Moulton, alledging 
a tlg that the defendant aſſaulted and beat him, and for 
— 1 Juſtice Cady's name to a writ, by which he gf 
t for 4 
julices nameto dg. Plea not gully. Tn TE 


a writ, by 
Lid, hope. Error afſigned—That the plaintiff c declaration i 
oned doth not inſufficient. 


vitiate the de- 
— — Judgment That there is nothing erroneous; the 


plaintiff's alledging the forgery, is only by way of 
aggravation, and to ſhew the means by which he was 


2 impriſoned. 


MARCH TERM, A. D. 1791. 265 


- Windbam County, March Term, A. D. 1791. 
Orr verſ Hancock. 


ETITION in chancery to forecloſe the equity of Ifthe condition 
P redemption in an eſtate mortgaged to him by t Ira 7 
Palmer, which was afterwards taken by execu- in quran * 
tion to ſatisfy a debt due to Gov. Hancock. At the ſurety for the 
time of taking ſaid mortgage Gen. Palmer was in- mortgagor, and 
debted to Orr for orders drawn in his favour, and de 1a” 
for his e . for him to a conſiderable ſum, be the debts 
ſuppoſed to be { 300, and to ſecure Orr, againſt theſe more or leſs for 
debts, the mortgage was given; and in the condition eb be is | 
of ſaid mortgage, the ſum of {300 is mentioned be 5 will 
the debts for which he was ſurety more or leſs. Orr be holden to 
proved that the debts ſecured by him for faid Palmer, pay for all the 
at that time, were ( 568, and that thoſe debts were *F* CES 
the object of the mortgage, although the ſum of £300 was ſurety, be 


only was expreſſed, _ more or 


The court decreed—That Hancock ſhould pay to 
the petitioner the ſum of {568 by, &c. or be fore- 
cloſed of his equity of redemption. 


Barker ver/. Mary Wales. 
. PPEAL from an order of the court of probate A creditor to 


in appointing commiſſioners and accepting un. bee 


r report on the eſtate of Nathaniel Wales, Eſq. commiſſioner- 
Reaſons for appealing were That one of the com- 
miſſioners was a creditor to ſaid eſtate and had a 
large ſum allowed him; and that ſaid commiſſioners 
had diſallowed a juſt claim of ſaid Barker, due by note. 


Upon the firſt reaſon, which was admitted to be 
true, the commiſſion and all proceedings in the court 
of probate upon it, were ſet aſide. It is of importance 
to creditors, that judicious and diſintereſted men be ap- 
pointed com miſſioners; as their doings are final and 
concluſive, as to the creditors, where their claims are 
diſallowed by them. 14 a 


| 
N 
{ 
j 
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Fitch ver. Coit, &c. executors of Joſeph Colt, 


Indebiratus af- A CTION of indebitatus aſſumpſm for £202, had 
— u not and received by ſaid Joſeph; declaring that in 
ue alter a © A. D. 1782 he was indebted by two notes to ſaid Jo- 
ſure, to recover ſeph, one for {200 and one for {552-14-11 lawful 
money back money; that he gave two mortgagei deeds of lands 


Re — worth { 2000 as collateral ſecurity; that ſaid Joſeph 


in his life time ſued him on one of ſaid notes aud 
compelled him to pay £202 and by an action ejected 
him from ſaid mortgaged premiſes ; that ſince his de- 
ceaſe the heirs of ſazd Joſeph have petitioned and ob- 
tained a decree forecloſing his equity of redemption 
in ſaid mortgaged premiſes, and that the ſame is 
worth much more than the ſums due ; that the con- 
ſideration on which ſaid {202 was paid has failed and 
that in equity and good conſcience he _ to recov- 
er it back of ſaid executors; that the defendants are 
the executors of ſaid Joſeph and have ſufhcient aſſets 
in their hands to pay it; that thereupon and upon 
the matters aforeſaid they have become liable and aſ- 
ſumed and promiſed, &c. Demurrer to the declara- 
tion. 


Cauſe was continued to adviſe, and at the ſuperior 
court in Sept. A. D. 1791 judgment was—That the 
declaration was inſufficient. | 


By the court—lt is a principle in chancery not to 
decree a forecloſure unleſs upon examination it ap- 
rs to the court that the debt, due on the mortgage, 

1s nearly equal to the value of the mortgaged premiles. 
'This was conſidered and determined, when the decree 
of forecloſure paſſed. If that decree is not right, a 
petition of review, and not an action of aſſumpſit, is 


the proper remedy. 
Brewſter verſ. Dana. 
A note for W. CTION of the caſe, declaring that he delivered 
India goods, to the defendant who was an attorney at law, a 


— 0 certain note, given by Parmela to Shubael Gear 


note for W. in- for ¶ 20, payable in Weſt - India goods, which was en- 
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dorſed to the plaintiff and warranted by ſaid Gear to dis Rum & Su- 
be recoverable; that he inſtructed the defendant ſo fa. Pariiculare 


to purſue the collection of ſaid note, that in caſe the 
money could not be recovered of ſaid Parmela he 
22 have his remedy againſt ſaid Gear, which the 
defendant engaged to do; that the defendant obtain- 
ed execution againſt ſaid Parmela, committed him to 
priſon, that he took the poor priſoner's oath, and the 
defendant took ſaid Parmela's note directly to the 
laintiff and diſcharged ſaid execution; whereby he 
loſt his remedy againſt ſaid Gear upon the war- 
ranty,and has loſt ſaid debt ſaid Parmela being a bank- 
rupt. 
Plea—That the defendant did not undertake and 
engage in manner and form as the plaintiff has al- 
ledged, &c. Iſſue to the jury. 


The evidence as ſtated and agreed to was—That 
about Sept. 1786 the plaintiff ſent the defendant a 
note to be collected on his account, of the tenor fol- 
lowing, viz. I promiſe Shubael Gear to pay to him 
& 20 lawful money worth of good merchantable Weſt- 

ndia rum and ſugar, to be delivered at Richard 
Spelman's, &c. on or before the 15th of June next, 
if not then paid to pay intereſt, dated 16th of Feb. 
A. D. 1786, which note was endorſed Shubael Gear ; 
that afterwards Zepheniah Swift, Eſq. inſtructed the 


A blank en- 
dorſement, till 
filled up is not 
evidence of an 
aMgnment or 


defendant in behalf of the plaintiff to proſecute ſaid 


note in ſuch way that in caſe the money ſhould not 
be obtained from Parmela he might go back upon 
Gear, and the defendant conſidered himſelf bound to 
follow ſaid inſtructions as attorney to the plaintiff. 


The evidence was demurred to by the defendant, 
and the plaintiff joined in the demurrer, and the jury 
were diſcharged, | 

The court was of opinion that the evidence was in- 


ſufficient and gave judgment that the defendant did 
not undertake and engage in manner and form, &c. 


By the court The note ſet forth in the declaration 
is for W. India goods generally; the note produced in 


evidence is for Weſt · India rum and ſugar particularly, 
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and a recovery for one would be no bar to an action 
for the other. 2d. A blank endorſement has no cer. 
tain import until filled up with fomething wrote over 
it, and 1s not evidence that the property of the note 
belonged to the plaintiff, or that ſaid Gear had war. 

ranted it to him, which were material points in the 
caſe and which, the evidence failed effentially of 


proving. 

| Kegwin ver/. Campbell, &c. 
The verdict CTION of treſpaſs committed on land. Plea— 
muſt anſwer That Joſeph Campbell, one of the defendants, 


we —— 't was ſeized and poſſeſſed in fee of the land on which, 
cauſe of arreſt. &c. This being traverſed, the jury found that the 
| defendant was not ſeized, &c. On motion in arreſt, 
becauſe ſaid verdict had not anſwered the iſſue, judg- 


ment was arreſted and a repleader ordered. 


Howard ver/. Lyon. 
On a remon- 
ſtrance to a re- ETURN of auditors. Remonſtrance againſt 
turn of ang ſaid return That the auditors had allowed ar- 


tors; that th - 
have — ticles charged ſince the date of the writ. 


rticl l 4 
— ance The court allowed an inquiry to be made of the 


the date of the auditors as to the fact —becauſe this was out of their 
writ--the court commiſſion. Finding the fact proved the return was 


will inquire of 
the auditors as ſet aſide. 


to the ſact. . | | 
Winſlow verſ. the heirs of Parkurſt. 

The heirs of a ETITION in chancery, ſhewing that ſaid Par- 

deceaſedco-ob- kurſt and one Gleaſon were jointly bound to the 


liger are com— netzt: 14: 
- petitioner for { 100 which had never been paid; that 
1 ſince the Pak of ſaid Parkurſt, judgment = execu- 
the debt, where tion had been obtained againſt ſaid Gleaſon, and re- 
1 turned non eſt, and that he is become bankrupt ; that 
wr: [nb ſaid Parkurſt left a plentiful eftate, which has de- 
ſcended and come to his heirs the! petitionees ; that 
ſaid Gleaſon was his executor, but never gave any 
bond for a faithful - adminiſtration ; and that he is 
without remedy at law, 
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The court upon inquiry found the facts proved; 
and ordered and decreed the heirs of ſaid Parkurſt 
ſhould contribute and pay ſaid debt to the petitioner 
in proportion to the intereſt they ſeverally received of 
their father's eſtate. 


Carew ver/. Bond. 


RROR to reverſe a judgment of a juſtice, in an Action of inde- 
action of indebitatus aſſumpſit, upon a written bitatus aſſump- 
agreement; which was, that in caſe the plaintiff . eee 
ſhould be reduced to want, the defendant would let a vrittenagree- 
him have the improvement of 26 acres of land or {26 ment, but an 
in money ; that he was reduced to want and the de- 3 
fendant had let him have neither, and thereupon he 


became liable and aſſumed, &c. 


There were long ſpecial pleadings, which termina- 
tedin a demurrer, and judgment was for the plain- 
tiff to recover, and now the judgment is reverſed. 


By the court Where the parties have entered 
into a particular written agreement reſpecting any 
matter, the remedy for any breach is upon the agree- 
ment; and not by action of indebitatus aſſumpſit. 


Biſſel ver. Southworth, 
AEST of treſpaſs, declaring that the defend- Where a pri. 


ant's cattle got into the plaintiff's incloſure, ige, ee 
bounding upon Nachauge river and eat up his corn adjoining kee 


and graſs, &c. Plea not guilty. Iſſue to the jury. prietors, t 


| no diviſion 

The facts in the caſe as admitted were—Nachauge fence can be 
is a ſmall river, dividing the lands of the plaintiff and 7adc intheline 
defendant ; the plaintiff ploughed and mowed his Jqioy. whe 
fide and the defendant paſtured on his fide ; the river law, and muſt 
was no fence, and it was impracticable to maintain a be ruled by . 
fence in the dividing line between them, and very — — 
difficult keeping a fence on the banks of the river; commonjuſtice. 
the defendant turned his cattle into his paſture, and | 

went acroſs the river into the plaintiff's land, 

feat his corn and graſs, ai 
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Verdict upon ſecond conſideration, was for the 
plaintiff, 

The court in giving their reaſons to the jury, a- 
greed, that where a river, which 4s not navigable, di- 
vides between two adjoining proprietors, their lands 
meet in the middle of the river ; and where lands 
are ſo ſituated that a diviſion fence cannot be main. 
tained in the dividing line, it is a caſe not provided 
for in the ſtatute, and muſt be governed by the prin- 
ciples of reaſon and juſtice ; and he that keeps cattle, 
muſt ſo keep them, as to prevent their injuring the 
property of others. The improvement 
ploughing and mowing, is of great p 
it is therefore to be encouraged and pr 
the defendant's turning his cattle upo 
knowing of the ſituation, was a ty#paſs upon the 
plaintiff, 


_ Eldredge verſ. Town vf Pomfret. 


Towns liable to CTION for neglecting to repair their highways, 
ic pans and particularly a certain ſtone bridge over a 
> kt gra run of water, which was ſuffered to remain in a dan- 
deficiency of gerous ſtate, by means whereof, in paſſing it, his horſe 
their bridges. fell through and broke his leg, and died; damage £ 


Plea—not guilty. Iſſue to the jury. Verdict and 
judgment for the plaintiff to recover. 


The law has made it the duty of the ſeveral towns 
in this ſtate,-to keep and maintain their highways 
and bridges in good and ſufficient repair ; and who- 
ever ſuffers damage through their neglect, hath 
right of action to recover for the damage. 


Deuit werſ, Staniford. 


5 2 "WF 

2 1 CTION of indebitatus aſſumpſit; declaring, 
1 by one that the plaintiff and defendant with two oth- 
partner in trade ers were traders in company, in A. D. 1784, and in- 
againſt another, qebted to Mr. Webb by note, £ 297-6 ; that ſaid Mr. 


— 2 Webb has recovered of him the whole of ſaid debt, 
counts. . amounting to £4093 that ſaid other two partners are 


— 
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bankrupt, and it is the duty of the defendant to pay 
one half of it; and ſo raiſes the promiſe. 


Plea in abatement— That there had been large 
trade and dealings carried on by ſaid company; that 
the plaintiff had received large — of the company's 
money, which hath not been accounted for, the ac- 
counts having never been ſettled. Demurrer. 


Judgment—Plea ſufficient. For it would be im- 
proper and impracticable for the court in this action 
to ſettle and adjuſt thoſe accounts, which is the 
proper buſineſs of auditors to do, in order to find 
whether there is any thing due to the plaintiff or not. 


Palmer wer/. Corbin. 


CTION of treſpaſs, committed on land. Plea An amend 

in bar a diſcharge—Which is, © Sept. 13th — ue 
I 799) received of Selah Corbin forty ſhillings in full à written diſ- 
0 


all book accounts, and of all other demands, from charge, not ad- 
the beginning of the world to this day.” miſſible. 


Plaintiff replies That he gave ſaid diſcharge upon 
a ſettlement of their book accounts, and on a diſpute 
they had reſpecting a ſteer; that the treſpaſs com- 
plained of was not thought of, nor included in ſaid 
ſettlement or diſcharge ; and is wholly the intereſt of 
one Mr. Talbot. Demurrer. SRO] 


Judgment—Reply inſufficient. The words made 
uſe of in the diſcharge include this treſpaſs; and an 
averment contrary to the words of the diſcharge, is 
not admiſſible. | 


Barret verſ. Hoſmer. 
Where an an- 


; CTION for a nuiſance; by means of the de- . 
e 


fendant's raiſing his mill- dam and overflowing mill and raiſe a 


plaintiff's meadow, &c. | _ — 
F * Umatation, a 
The defendant plead in bar—A grant from the pro- long courſe of 


prietors of Woodſtock, to William Bartholomew, practice will 
determine the 


made in April, A. D. 1687, of the privilege of erect- onſtruction of 
ing a griſt-mill and dam at this place; that a mill and the grant. 


& 
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A minor not li- 
able for a fraud 
in a contract, 
who is incapa- 
ble of making 
one. 
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dam were accordingly erected by him, and had ever 


' ſince been kept up and uſed by him, and thoſe claim. 


ing under him; that his whole right and intereſt, had 
come down and veſted in the defendant ; and that ſaid 


dam was in the ſame place, where it had ever been; 


and was ten inches higherthan it uſed to be, it being 
neceſſary in order to raiſe a ſufficient head of water to 
anſwer the purpoſes of ſaid mill. 


Plaintiff replied—That he had been poſſeſſed of his 
ſaid meadow above forty years, and ever enjoyed it 
without moleſtation, until within a few years laſt paſt, 
the defendant erected his dam ten rods further up ſaid 
ſtream, viz. 12 rods from the pitch of the falls, and 
Taiſed it ten inches higher than it had been before ; 
whereby his meadow and graſs were overflowed, &c. 


Defendant affirmed his plea, and traverſed ſaid dam's 
being 12 rods from the pitch of the falls. Demurrer. 


Judgment—The defendant's rejoinder inſuffi- 
cient. | 


By the court—Many of the ancient grants, made 
to individuals, of the privilege of erecting mills and 


_ dams, upon ſtreams of water, are very general and 


have no limitation, with reſpect to the height, they 
might raiſe the waters, and flow the country round; 
they are therefore to be reſtricted by reaſon and juſ- 
tice; a grantee by practice fixes limits to his own 
grant, which he'may not afterwards overleap, to the 
prejudice of another. | | 


Neu- London County, March Term, A. D. 1791. 
Brown ver/. Dunham. 


RROR to reverſe a judgment of a juſtice in an 
action of the caſe for a fraud, in the ſale of 2 
orſe, brought by Dunham againſt Brown. 
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Plea in bar—That ſaid ſale was on the 16th of 
March A. D. 1790 at which time the defendant was 
a minor under the age of twenty one years, and un- 
der the care of his father. 


Plaintiff replied—That the defendant had the ap- 
ce of a man of.full age and was allowed by his 
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father to trade. Demurrer. Judgment—That the 


plaintiff's reply is ſufficient, 

Error aſſigned That the plaintiff's reply is inſuf- 
ficient and ought to have been ſo adjudged. 
Judgment Manifeſt error. The defendant being 
a minor under the care of his parent, was incapable 


of making a contract, except for neceſſaries, there- 
fore could not be guilty of a fraud in contracting. 


Peters ver/. Roſſeter. 


I coun to reverſe a decree in chancery of the 
w 


| county court in a petition Roſſeter vs. Peters; 

in the county court decreed a certain leaſe to 
be void, without finding any facts to warrant ſuch a 
decree ; which is aſhgned for error; and the judg- 
ment was reverſed on that ground. The caſe of 
Horsford vs. Alſop determined in the ſupreme court 
of errors in June A. D. 1788 is a deciſion directly in 


point. 
Downer wver/. Lothrop. 


CTION of debt by book. Iſſue to jury. De- 
termined by the court—That the plaintiff after 


he has produced his book upon ,oyer, may not make 
any additions or alterations thereby to ſurprize the de- 
fendant upon the trial. "oe 


Larabee, &c. verſ. Tracy. 
RROR to reverſe a judgment of the county 


court in a rr quitam upon tlie ſtatute 
m 


A decree in 
chancery, with- 
out finding the 
facts that ware 
rant it is crrge 
neous. 


After the 
plaintiff has 
produced his 
book upon 
oyer, he ma 
not alter it, ſo 
as to ſurprize 
the defendant 
on the trial. 


In a proſecu- 
tion upon the 
ſtatute ſor dams» 
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ages done in 
the night ſea- 
ſon, the allega- 
tions muſt be 
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againſt night walking; brought by Tracy againſt 
Larabee, &c. in which he declares that on a certain 
night he had a quantity of pears taken from him and 


direct and poſi- that he ſuſpects that ſaid Larabee, &c. did the facts. 


u vc. 


* 


Plea Not guilty, Judgment That they are guilty, 


Error aſſigned— That the complaint is inſufficient 
and contains no direct charge againſt the defendants. 


Judgment Manifeſt error. Judge Drer diſſent- 
ed. The miſchief which the ſtatute deſigned to rem- 
edy, was the difficulty in getting proof of diſorders 
committed in the night ſeaſon. The remedy it pro- 
vides is to admit a well grounded ſuſpicion to come 
in the place of poſitive proof. The ſtatute creates no 
new crime, nor marks out any new mode of proceſs, 
for theſe were not needed ; but makes that to be evi- 
dence which without the ſtatute could not be. In 
this caſe the defendants are not charged nor convict- 
ed of having committed any diſorders—but only of 
having been ſuſpected by the plaintiff of having tak- 
en his pears. | N 1 

In proſecutions of this nature, it is neceſſary that 


the information be grounded upon the ſtatute; that 
the facts be charged directly and e to have 


been done and committed in the night ſeaſon; and 


four things are neceſſary to conſtitute the proof. 
Iſt. That the diſorders be actually committed in the 
night ſeaſon. 2d. Some circumſtances which point 
out the defendant rather than any other perſon. 3d. 
The complaint muſt be ſpeedily made, that the defen- 
dant may be able to recollect and ſhew where he was 
at the time when the facts are laid to have been com- 


mitted. 4th. The defendant not being able under 


theſe circumſtances, to give a ſatisfactory account of 
where he was and that he had no hand in doing the 
facts, will furniſh pretty ſafe grounds to convict upon 
and raiſe a ſtrong preſumption of his guilt. 

The ſame point was adjudged upon a writ of error 
at Litchfield, Aug. A. D. 1774, between Bull and 
Kehore, in a proſecution upon the ſame ſtatute. 


This judgment was affirmed in the ſupreme court 
of errors. - N 


* 
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Mrs. Butler, by her conſervator ver/. Butler. 


ETITION in chancery, ſhewing that her brother A party may 
P Zephaniah Huntington, after her huſband's — mn 
ath, appeared at the court of probate and in her againſt a NG. 
name refuſed what was given her by will, and claim- record. 
ed dower without any authority from her; and prays 
that the proceedings in the court of probate may be 
— aſide, and ſhe have her dower in her ſaid huſband's 
ate. | 


Plea in abatement—That by the records of the 
court of probate it appears that ſaid Zephaniah was 
her attorney at that time, and ſhe ought not to be per= | 
mitted to contradict the record. 


Judgment—Plea ſufficient. 
Davidſon a Minor, 


PPEALED from an order reſpecting the diſtri- A minor may 
bution of his father's eſtate by the court of pro- *Ppeal from a 
te. 


decree of the 
court of pro- 


Plea in abatement—That more than 18 months _ entry 


had elapſed ſince the making of ſaid order, and that his minority. 
he had no right to appeal until he ſhould arrive to 


full age. 

Plea judged to be inſufficient. A minor in ſuch 
caſe may appeal at any time, as well before as after 
he is of full age, provided it be within the time limit- 

ed by the proviſo. | 


* . 


Avery verſ. Captain Bulkly and his Lieutenant. 


— The command- 
CTION of treſpaſs, aſſault and battery. Plea vs m 


Not guilty, to the jury. companies of 


The facts in the caſe were — The defendants were int through be 
the captain and lieutenant of a company of militia, —— vill 
who were marching in order through the country to be liable for 

a general training, under the command of the defen- orders com- 


dants ; the aquſe and aſſault was committed by ſome 8 by the 
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foldiers under of the company, under ſuch circumſtances, as that 
2 3 the defendants muſt have known it; and they took 
knew of a no meaſures to ſuppreſs it, or to detect and puniſh it, 


did nothing to after it had happened. 
prevent or to | 


detect and pun= Verdict paſſed for the plaintiff, and accepted by 
uh, the court. 5 


It is of great importance to the public that milita- 
ry officers do their duty when upon command and 
duly exert their authority to ſuppreſs and puniſh diſ- 
orders committed by any under their command ; and 
their neglect, may, as in the preſent cafe be conſtrued 
a faulty omiſſion of duty, which will render them 

liable in damages to the party injured. 


Hubbard ver/. Brown. 
A garniſhee is CY CIRE FACTAS againſt Brown as agent, factor, 
| ey N &c. to Robert Williams. 


where his prin- 


„ in bar That at the time of ſerving the original 
an abſconding Writ, and of leaving the copy with the defendant, the 
debtor, at the ſaid Robert was not an abſent abſconding debtor ; 
— * N 2] but was openly and publicly about and in company 
* ** with ſaid officer, when he ſerved the ſaid writ, and 
might have been taken. The plea was traverſed and 


the iſſue put to the court. 


The court found the facts ſtated in the plea, and 
gave judgment for the defendant.--By which two 
oints were determined, viz. 1ſt. That in order to ſub- 
ject the garniſhee, the principal muſt be an abſcond- 
ing debtor, at the time of ſerving the original proceſs. 
zd. That the garniſhee may take advantage of this 


upon the ſcire facias. 
Lord ver. Merwin, &. 
Where an ac- CTION of the caſe for inſerting his name in a 
were u certain rate-bill unjuſtly, with the ſum of 48/ 


I annexed ; by means whereof, he had a cow taken 


£30 damages from him worth £7; to his damage £30. 
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Plea in abatement of the appeal That the matter demanded, the 
in demand doth not amount in value, { 20. caſe is not ap- 


Judgment —Plea ſufficient. The plaintiff has val- 
ued his cow at { 7, and has laid no other ground in 
his declaration for damages. 


Bellows verſ Smith. 


CTION on bond for C40. Plea in bar That Where a per- 

A ſaid bond hath the following conditions, viz. ſon engages to 

ow if the defendant ſhall aſſign over and deliver to attend at court 
ſaid Bellows, a book account he has againſt William 2 3 
Holdrige, with a power to ſue and recover it, in be — 
Smith's name, for the plaintiff's uſe; and ſaid Smith by the party 
ſhall appear at court, make oath to ſaid account, and for hg el 
do every thing neceſſary to be done on the part of Kage 
Smith, to ſupport and enable a recovery of ſaid ac- 
count; then ſaid bond to be void; and then avers 
that he has kept and performed the conditions of ſaid 


bond. 


The plaintiff replied—That the defendant had not 
kept and performed the conditions of ſaid bond. 


Iſſue to the court—lt appeared that the defendant 
was a poor man; that he aſſigned and delivered to the 
plaintiff ſaid account with a power according to the 
condition of ſaid bond ; that he attended the court 
and ſtood ready to ſwear to the account, but the cauſe 
did not come on; he then informed the plaintiff that 
he could not ſtay any longer at court, unleſs he would 
ſupport him; which the plaintiff refuſed, and the de- 
fendant came away; and the cauſe was loſt for want 
of the defendant's teſtimony. 


The queſtion in this caſe was—Whoſe duty was it 
to ſupport Smith, by the condition of the bond, while 
attending court as a witneſs. 


Judgment—That the defendant has kept and per- 
formed the condition of ſaid bond. 
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Special dama- 
ges only given 
for the eſcape 
of a priſoner .. 
through the ins 
ſufficiency of 


the gaol. 


1 
MIDDLESEX COUNTY, 


Middleſex County, July Term, A. D. 1791. 


How. ELIPHALET DYER, EsqQ. CHIEF jupe, 
ANDREW ADAMS, EsQ, 
JESSE ROOT, Esd. | 
CHARLES CHAUNCY, Es9. an 
ERASTUS WOLCOTT, Esd. 


Jonathan Dennie ver/. County of Middleſex, 


HIS application was made to the county court 
agreeable to the ſtatute, and by appeal comes 
into this court; repreſenting, that on the 23d of A- 
pril, A. D. 1789, Dennie recovered judgment before 
the city court againſt Iſaac Atkins, for the ſum of 
(25-18 lawful money damages, and {1-5-6 like 
money coſt ; for which ſums execution was levied on 
Atkins's body, and he committed to gaol in ſaid Mid- 
dleſex county; and that he made his eſcape through 
the inſufficiency of ſaid gaol; and demanding his 
ſaid debt of ſaid county. 


Plea in bar—That the plaintiff has a mortgage of 
ſaid debtors lands in value to the amount of ſaid debt; 
and that ſaid Atkins eſcaged by the negligence of the 
ſheriff, and not through the inſufficiency of the gaol. 


The plaintiff replied—That ſaid eſcape was thro' 
the inſufficiency of ſaid gaol, without that that it was 
by the negligence of the ſheriff. Iflue to the court. 


| Judgment—That the eſcape was through the in- 
ſufficiency of the gaol ; and that the plaintiff recover 


{ 5 lawful money damages, and his coſt. 


The rule for giving ſpecial damages and not the 
debt, for which the perſon is impriſoned, was ſettled 
in the caſe of Staphorſe vs. County of New-Haven, 


Auguſt Term, A. D. 1789. 
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Aſa Worthington, adminiſtrator of Daniel Kel- 
logg, 2d. and Rhoda Kellogg, adminiſtratrix 
of Aaron Kellogg, & Lydia Hoſmer, and Aſh- 
bel Cornwell, plaintiffs in a writ of error a- 


gainſt Samuel Broom and Jeremiah Platt. 


O reverſe a decree of the county court in chan- Where money 
cery, upon the petition of ſaid Broom and Platt ** e 8 
brought againſt them ;—ſhewing that on the 27th of Jong to kim. fox 
Auguſt, A. D. 1774, faid Aaron Kellogg was indebted which another 
to the petitioners, the ſum of {1097-18-1 money of has got an cxe- 


New-York, and for ſecurity mortgaged to them a dy is 3 ak 


tract of land of the value of { 1000 ; at the ſame time cery, to decree 


ſaid Aaron delivered into the hands of Titus Hoſ- the payment, 
mer, Eſq. attorney to ſaid Broom and Platt, notes in apt = 
his favor againſt ſundry perſons to the amount of oy the execu» 
5 178-9-5 lawful money, endorſed to ſaid Broom and tion. 
latt z and took from ſaid Hoſmer a writing acknowl- 
edging the receipt of ſaid notes; alſo that the money 
which ſhould be collected on them, after g. 
the coſt, ſnould be applied to ſaid debt; that ſai 
Hoſmer had collected on ſaid notes about £80 lawful 
money, which remained in his hands at the time of 
his death: That after his deceaſe, the ſaid Aaron 
Kellogg ſued the ſaid Lydia, as adminiſtratrix on the 
eſtate of ſaid Titus, in an action of account for ſaid 
monies : She being ignorant of the aforeſaid tranſac- 
tion, and ſuppoſing the ſaid money to belong to the 
aid Aaron, was adviſed by her council to let judg- 
ment go againſt her for ſaid ſum of £80, which ſhe 
did, and gave her notes to ſaid Daniel Kellogg ad. 
for ſaid ſum in ſatisfaction of ſaid judgment, by the 
direction of the ſaid Aaron, and to whom the ſaid 
Aaron owed nothing. 


That by reaſon of a mortgage made of ſaid lands to 
the Meſſrs. Amorys, prior to theirs, they are in a great 
meaſure defeated of that ſecurity, of all which the 
petitioners were ignorant: That ſaid Daniel Kellogg 
ſince deceaſed, in his life time recovered judgments 
and executions on ſaid two notes againſt the ſaid Lyd- 
1a, which are now in the hands of ſaid Aſhbel as an 
officer uncollected, amounting to the ſum of {98-16-2 


| | 
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| lawful money ; that ſaid Aaron is dead and inſolvent; 
| | and the time of exhibiting ſaid account againſt ſaid 
| Hoſmer's eſtate is elapſed, whereby they are barred 
at law; and pray that ſaid Lydia and ſaid Aſhbel be 
decreed to pay ſaid monies due on ſaid executions to 
them, on account of their debt due from ſaid Aaron; 
and that they ſaid Lydia and Aſhbel be difcharged 
from all liability for the ſame to the heirs executors 
or adminiſtrators of ſaid Daniel and Aaron. 


| Plea in abatement—iſt. That ſaid petition has not 
been legally ſerved on the ſaid Aſa Worthington. 24, 
That ſaid Aaron has left heirs who have not been ci- 
ted. 3d. That the petitioners have adequate remedy 
at law. 4th. That the facts ſtated do not entitle the 
petitioners to the relief prayed for. | 


The county court found the firſt exception not true; 
and the others inſufficient. And then proceeded to 
hear ſaid cauſe upon the merits and found the facts 
ſtated in ſaid petition to be true; and thereupon or- 
dered and decreed that the ſaid Lydia pay to the pe- 

titioners of {88-16-10 lawful money, the debt due on 
faid execution excluſive of the coſt ; and that execu- 
tion iſſue in their favor againſt her for the ſame ; and 
laid the adminiſtrator of the ſaid Daniel under a per- 
petual injunction, never to demand ſue for or proſe- 
= the ſaid Lydia, or ſaid Afhbel on account of ſaid 
edt. 


Errors aſſigned—1ſt. That ſaid — court ought 
to have adjudged ſaid plea in abatement ſufficient. 2d. 
That no decree ought to have paſſed in favor of the 
petitioners, 3d. That the whole ſum in ſaid execu- 
tions is not decreed to the petitioners, yet the injunc - 
tion goes to the whole. 


Plea nothing erroneous—Lydia Hoſmer and Aſh- 
bel Cornwell, two of the plaintiffs in error appeared 
in court by their attorney, and moved that they might 
be called and have liberty to diſappear, as they did 
not with to join in proſecuting ſaid writ of error; 
which was allowed, and they diſappeared, and ſaid 
eauſe was proſecuted by the other plaintiffs ; and up- 
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on hearing the cauſe this court is of opinion that there 
is nothing erroneous in the judgment complained of. 


By the court—The petitioners right to this money 

is clear and manifeſt, and an action of account would 
have lain againſt ſaid Lydia for it; but as ſaid Aaron 
had recovered a judgment againſt her, which ſhe had 
ſatisfied by her notes to the ſaid Daniel, on which he 
had recovered judgments and executions againſt her; 
the petitioners recovering againſt henat law muſt have 
been very doubtful ; but had they recovered, it would 
have been no bar to ſaid Daniel's executions; that ul- 
timately reſort muſt have been had to ny for 
the proper felief. It is clear that the petition ſtates 
matter ſufficient for chancery to proceed upon; that 
the relief granted was proper; and that the injunction 
hid upon the adminiſtrator of ſaid Daniel extends on- 
ly to the debt in the executions, which was decreed 
to be paid to the petitioners. 


Gridley & Sage ver/. Starr. 


GENT FACIAS upona ſheriff's bail bond endorſed Where two 
to the plaintiffs—ſetting forth that ſaid Gridley 2 oO 
prayed out an attachment againſt one Whiting for a veer Xo ag vu 
debt due to him; that ſaid Sage alſo prayed an at- ral actions and 
tachment againſt the ſame Whiting for a debt due one bail bond 
to him; both returnable to the ſame court; and both fl Ef *2 the 
attachments were delivered to the ſheriff, who at- tioned for the 
tached the body of ſaid Whiting on both of ſaid at- appearance of 
tachments, and took one bail bond from ſaid Starr on the 1 
both of ſaid attachments; conditioned to be paid on 9 0 
ſaid Whiting's failing to appear and anſwer in each a ſeire facias 
of ſaid actions; that ſaid Whiting failed to appear in againſt the 
both of ſaid ations and judgments were rendered 
againſt him upon default; the plaintiffs took an aſ- 
ſignment of ſaid bail bond and join in this ſcire facias 
upon ſaid bond, to have judgment affirmed againſt 
the bail in each of their actions. ; 

To which declaration the defendant demured and 
for cauſe of demurrer eſpecially aſſigned. 1ſt. That 


Nn 
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a ſcire facias will not lie upon a ſheriff's bail bond, it 
not being a matter of record, 2d. That the plain. 
tiffs cannot join in their remedy on ſaid bond. 


Judgment of the court That the declaration is in- 
ſufficient, clearly on the ground that the plaintiffs 
cannot join in a ſuit upon ſaid bond—and although 
the ſheriff took but one bond in both actions, * 

laintiffs intereſt is ſeveral and their remedies muſt 
ſeveral. | 


— — — — 


Cornwell ver. Hoſmer, of the city of Middle. 


' town. 
| ä RROR to reverſe a judgment of the city court 
writing, made in Middletown given upon default, in an ac- 


in the city to tion brought by ſaid Hoſmer againſt ſaid Cornwell; 
— re declaring that Frederick Man recovered a judgment 
— bon againſt Gurdon Whetmore of the town of Middle- 
officer who liv- town, before the county court holden at ſaid Middle- 
ed out of the town on the firſt Tueſday of Nov. A. D. 1788, upon 
1 de re a note, which for a valuable conſideration was aſſign- 
ec e thang ed to the plaintiff, for the ſum of £35-4-9 lawful 
| tion, againſt a money, and had execution for ſaid ſum ; that the de- 
4 22 2 fendant being conſtable of ſaid Middletown, the 
1 if by legal tes plaintiff delivered to him ſaid execution to collect; 
it was collecta- and the defendant in faid city and within the juriſ- 
ble; not, diction of ſaid city court, in and by a receipt in writ- 
Sian + ing under his hand by him will executed, ac- 
the city court, knowledged the receipt of ſaid execution, and therein 
promiſed to collect ſaid execution, if by legal ſteps, 

it was collectable, and would pay the money to the 

pron in whom was the property of ſaid debt; as 

y ſaid receipt ready in court to be produced appears. 

And the plaintiff ſays that the defendant, not regard- 

ing his undertaking and promiſe, hath'not levied, 

collected or returned ſaid execution, nor in any way 

or manner performed his promiſe, although ſaid 

money was by legal meaſures collectable of ſaid 

Whetmore. CS.” &c. Judgment by default, 


and for the plaintiff to recover, &c. 


Errors afſigned—1ſt. That the declaration is inſuf- 
ficient. ad. It does not appear that the cauſe of ac · 
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tion aroſe within the juriſdiction of the city court. 


zd. It appears that both ſaid Whetmore and faid 


Cornwell were inhabitants of the town of Middle- 
town and not of ſaid city of Middletown. Nothing 


| erroneous plead. 


Judgment—That there is manifeſt error in the 
judgment complained of. The law conſtituting the 
city court and inveſting and limiting its juriſdiction, 
is, “ That it ſhall be holden on the ſecond Tueſday 
« in every month in ſaid city; ſhall have power to 
« adjourn from time to time, and ſhall have cogni- 
« zance of all civil cauſes, wherein the title of land 
« 1s not concerned, by law cognizable by the county 
« courts in this ſtate ; provided the cauſe of action 
« ariſe within the limits of ſaid city, and one or both 
« of the parties live within the limits of ſaid city.” 


By the court—The defendant failing to levy and 
collect ſaid execution, is laid as the cauſe of action in 
this caſe, which muſt have ariſen out of the city; as 
both the debtor in the execution and the defendant 
ood out of the city, and ſo the court had not juriſ- 

ion. 


Neu- Hauen County, Auguſt Term, A. D. 1791. 
John Merriman verſ. Way. 


A the defendant had ſaid that John Merriman, 
e plaintiff, had ſwore falſely and had perjured him- 
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CTION of the caſe for words—declaring that A perlen inter- 
eſted in the 


queſtion on tri- 
al cannot be 8 


ſelf, in a certain trial before the 2 upon a witneſs. 


proſecution againſt Samuel Hough for ſtealing ſome 

in, by teſtifying that Hough was the thief and had 

olen the grain, and that Hough was acquitted. Iſ- 
ſue to the jury on the plea of not guilty. 


The defendant offered ſaid Hough to prove the 
truth of the words; who was objected againſt, and 
by the court not admitted. | 


N 
\ 
= 
7 
| 
G 
. 
| 
| 
1 
= 
= 
"4 
[4 


{ 
ö 
5 


284 NEW-HAVEN COUNTY, 


Hough is intereſted in the queſtion. Beſides, he 
cannot be indifferent, for the oath will not oblige him 
to teſtify, that he did ſteal the grain, although it 
ſhould be true—for no man is obliged to criminate 


himſelf. 
Thatcher ver/. Heacock & Benedict. 
Where 2 writ NE of the defendants dwelt in New-Haven 
is directed to county, the other in Litchfield county. The 


egy dee writ was directed by the attorney who drew it and in 
ke nu re. bis hand writing, To the ſheriff of the county of 
quires that the New-Haven, his deputy, &c. or to William Leay. 


name and rea- enſworth to ſ. 8 
ſons ſhould be Nr . 


inſerted by the Plea in abatement—1ſt. It appears ſaid writ was 


authority ſign- ſerved by ſaid Leavenſworth, and he hath not ſworn 


ing—& where g : 0 
— ee is to the ſervice. 2d. That the name and direction to 


to the ſheriff, ſaid Leavenſworth were neither of them inſerted by 


&c. or an in- the authority who ſigned ſaid writ z but were inſert- 
different per- 


* ſon, in the gig. ed without his knowledge, by the attorney who drew 


junctive, it will ſaid writ. 3d. Said writ is directed to the ſheriff, 
abate. his deputy, &c. or to William Leavenſworth in the 
disjunctive. 4th. Said Leavenſworth is not called 
in the direction of ſaid writ an indifferent perſon, 

nor does it appear that he is. | 


' Reply—That the authority ſigning ſaid writ ſaw 
and recognized the direction to ſaid William Leav- 
enſworth. 


Judgment — That the plea in abatement is ſuffi- 
cient. The ſtatute is, that all writs ſhall be directed 
to the ſheriff, his deputy or ſome conſtable, if to be 
had, without great charge and inconvenience. And 
in every caſe wherein the authority ſigning a writ 
ſhall find it neceſſary to direct the ſame to an indif- 
ferent perſon, ſuch authority ſhall inſert the name of 
ſuch indifferent perſon, in $ direction of the writ, 
and the reaſon of ſuch direCtion ; and if any writ be 
otherwiſe directed it ſhall abate. 


The law is poſitive that the name of the indiffer- 
ent perſon and the reaſon, ſhall be inſerted in the di- 
reQion of the writ by the authority who figns it, 
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when he finds a proper officer cannot be had, to do 
the ſervice without great charge, &c. and of this the 
law has made him the judge ; and his certificate, in- 
ſerted in the direction of the writ, in his own hand 
writing is concluſive evidence of the fact. Kirby's 
Reports 6, Lawrence vs. Kingman. 


2d. The direCtion is to the ſheriff, &c. or to 
William Leavenſworth, in the disjunctive; which 
has left to the diſcretion of the plaintiff what the law 
has inveſted the authority ſigning the writ only with, 
the power of deciding. Had the direction been to 
ſheriff and to William Leavenſworth it would 
have been well—for at the time of ſigning it might 
be, that an officer was not to be had, but before ſerv- 
ing one might be had, in ſuch caſe the writ might be 
ſerved by the officer. 


As to the 1ſt exception, the law does not require 
that an indifferent perſon ſhould make oath to the 
ſervice ; but if it did, it might be done after it is re- 
turned by leave of the court. 


As to the 4th exception, the direction is to Will» 
iam Leavenſworth by name, which ſhews him not to 

be an officer, but an indifferent perſon, in the ſenſe of 
the law ; If he is otherwiſe diſqualified, by being 

connected with either of the parties, it was incumbent 

on the defendant to have pointed it out in his plea. 


Sheriff Fitch ver Cook, &c. 
| EXT to reverſe a judgment of the city court A priſoner 
00 


in an action brought by ſaid ſheriff againſt ſaid who hath tak» 
k, &c. upon a bond given him, conditioned that an the poor 


faid Cook who was in gaol upon a certain execution, 2698 eee 1 
ſhould abide a true and faithful priſoner. reaſonable 


ime after the 
Plea in bar—That on the 4th of Feb. 52 minutes 2 left for 


after two o'clock in the afternoon, ſaid Cook took the his ſupport, is 
oath provided by law for poor priſoners, and money 
was left with the goaler for his ſupport, according to 
the rate ſtated by the county court, until the 3oth day 
of March following, including his dinner on faid day; 
that after he had eat his dinner, at three 9'clock on 
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ſaid 3oth day of March aforeſaid, he left the gaol, 
there then being no money left for his ſupport. 


Plaintiff replies—Admits that ſaid Cook took the 
oath aforeſaid at the time ſpecified in the plea, and 
ſays that 5 minutes after ſaid Cook left the gaol the 
creditor left money with the gaoler for his ſupport. 
Demurrer to the reply. Judgment of the city court, 
that the plaintiff's reply is inſufficient. 


Errors aſſigned generally. 


Judgment of this court That there is manifeſt er- 
ror in the judgment complained of. The law is to 
have a reaſonable conſtruction, it was made for the 
relief of poor impriſoned debtors, and may not be ſo 
conſtrued as to work an injury to the honeſt credi- 
tor. The object of the law is, the ſuſtenance of the 
debtor; and it could not be ſaid with any propriety, 
that he was without ſuſtenance at this time, being 
immediately after his dinner. Vide Sheriff Par- 
ſons vs. Whetmore, Middleſex July term, 1789. 


John Nichols & Scovel ver/. Heacock & Bene- 
dict, adminiſtrators of George Nichols. 


Upon a plea in L RROR to reverſe a judgment of a juſtice, in an 
abatement, be- action brought by ſaid Heacock, &c. as admin- 
mag Jjndg :  iſtrators aforeſaid, againſt ſaid Nichols, &c. on a note. 
2 _ be Plea in abatement—That Suſannah Nichols is joint 
2 adminiſtratrix with the plaintiffs and ought to have 


The record of been joined in the action. The juſtice gave judg- 
« 8 ment that the plea in abatement was inſufficient; and 
S 1 3 thereupon conſidered and gave j udgment that the 


the memory of plaintiffs recover, &c. 


— 8 ter Errors aſhgned—1ſt. That ſaĩd juſtice ought to 
over. have judged ſaid plea in abatement ſufficient. 2d. 


That he ought to have ordered a reſpondtas ouſter. 
3d. That he ought not to have rendered a principal 
judgment upon the plea' in abatement. 


The defendant in error moved—That the juſtice 
might have liberty to amend his record and ſet it 
right, by inſerting that he ordered the defendants to 
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anſwer over; and that they failing to make further 
anſwer, he proceeded and gave judgment, &c. 


By the court — This would be making a new re- 
cord, and cannot be done; unleſs the juſtice has 
ſome minutes to amend by. The records of a court, 
for the beſt of reaſons, are held to be of ſuch uncon- 
trolable verity, that they can be proved only by them- 
ſelves, and no averments againſt them are admiſhble z 
and it would deſtroy that credit, which the law gives 
to the records of courts, if the judges after the term 
1s over, might alter and amend them, upon their mem- 

ories. Vide Foot, &c. vs. Cady, adjudged at Tol- 
land, March Term, 1790. 


Sheriff Fitch werf. Clark. 


Fn x: to reverſe a judgment of the city court, n action of 
[ 


in New-Haven, in an action brought by ſaid eſcape will not 
ark againſt ſaid Fitch, for the eſcape of one Michael lie before = 
Peck; who was impriſoned upon an execution iſſued 57, dur a” 
. * pe 
on a judgment recovered before juſtice Buckingham, vas in the cit 
at Milford. The ſheriff lived in the city of New- and the merit 
Haven, and the gaol from whence ſaid Peck eſcaped Hred in the 


e if th 
was within ſaid city. 10 Las 0 


t 
| 
The defendant plead to the juriſdiction of ſaid city „hte 

court—That the judgment upon which the execution priſoner was 
iſſued, by which Pec was impriſoned, was recovered committed. was 
before juſtice Buckingham, at Milford, out of the rade and, 
city of New-Haven, and ſo ſaid cauſe of action did the city. 

not ariſe within faid city. The city court determin- 

ed the defendants plea in abatement inſufficient. 'The 

plaintiff recovered. 


Errors afſigned—1ſt. That the cauſe of action a- 
roſe without the limits of ſaid city. '2d. That the 
declaration is inſufficient. 


Judgment—Manifeſt error. The judgment on 
which the plaintiff declares, as the foundation of his 
action, was recovered at Milford, out of faid city ; to 
which the defendant might plead, that there was no 
ſuch record ; and the plaintiff muſt prove his judg- 
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ment and execution, as well as the commitment and 
eſcape, in order to recover againſt the gaoler; and al- 
tho' the commitment and the eſcape were in the city 
yet theſe would not furniſh a cauſe of action without 
a legal judgment and execution ; any more than the 
non delivery of twenty hogſheads of rum, which the 
defendant bound himſelf by bond executed out of the 
city, to deliver within the city. See the caſe of Corn. 
well vs. Hoſmer, adjudged at Middletown this circuit, 
Alſo, the next caſe Auſtin vs. Sheriff Fitch. 


Elijah Auſtin vert Sheriff Fitch, as gaoler. 


CTION for the eſcape of Richard Spelman; 
On _ declaring, that ſaid Spelman was committed to 
himſelf of the gaol on two writs of execution in favor of the plain- 
courts not ha- tiff ; one for C100, and one for £34 lawful money, 
ving juriſdic- both on judgments recovered before the city court in 


— A New-Haven; and that the defendant voluntarily per- 


The ſheriff in 


judgment, by mitted him to eſcape on both in the night of the 26th 


_ — e of Jan. A. D. 1789; demanding Z 400 damage. 


caping, was im- The defendant plead in bar That as to the execu- 
— tion of one hundred pounds, ſaid Spelman and one 
Seth Turner, at Durham, in the county of New-Ha- 
ven, about the 5th of Oct. A. D. 1786, wrote and 
directed a certain letter of recommendation to the 
plaintiff, of one Frederick Davis, which letter was 
delivered to the plaintiff in ſaid city of New-Haven 
upon which the plaintiff truſted ſaid Davis to that 
amount; and which ſaid Davis failed to pay; and 
for that cauſe and no other, was the judgment and 
execution, for ſaid {100 obtained againſt ſaid Spel- 
man; and that after the plaintiff recovered ſaid judg- 
ment and execution againſt ſaid Spelman, viz. in A- 
pril, A. D. 1791, ſaid judgment and execution being 
in force, ſaid Seth Turner paid to the plaintiff twenty 
four pounds lawful money, which the plaintiff accept- 
ed; and in conſideration thereof, diſcharged him from 
all demands, on account of his having wrote ſaid let- 
ter of recommendation with ſaid Spelman. And as 
to any eſcape of ſaid Spelman upon any other execu- 
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tion he ſays he is not guilty, and puts himſelf on the 

The plaintiff replied—That ſaid Spelman did at 
Durham, ſolely write and direct ſaid letter of recom- 
mendation, which was delivered to the plaintiff, in 
faid city of New-Haven, &c. without that that ſaid 
Spelman with ſaid Seth Turner, did at ſaid Durham 
write and direCt ſaid letter of recommendatiorf which 
was delivered to the plaintiff in ſaid city of New-Ha- 
ven. Upon which the parties were at ifſue to the 
jury; and alſo upon the plea of not guilty, as to the 
other execution. 


The jury found the following verdict, viz.—That 
ſaid letter was not wrote and directed by ſaid Spel- 
man and Turner at ſaid Durham in manner and form 
as the defendant in his plea had alledged; and for 
the plaintiff to recover damages and coſt ; and 
as to the other ĩſſue the jury found the defendant not 
guilty. | 

Motion in arreſt—That the eſcape of ſaid Spelman 
upon both of ſaid executions, is alledged by the plain- 
tiff, to have been made, at one and the ſame time; 
and the jury finding the defendant not guilty as to 
one, by neceſſary conſequence, acquits him as to the 
other. 2d. Said letter is expreſsly alledged to have 
been made and directed at Durham by ſaid Spelman 
and Turner: The plaintiff in his reply, ſays it was 
made and directed at Durham, by ſaid Spelman only 
and the jury do not find it to have been made and di- 
rected within ſaid city of New-Haven ; but found 
that it was not wrote and directed at Durham by ſaid 
Spelman and Turner; ſo that it appears, that the 
cauſe of action in which ſaid execution for ¶ 100 was 
recovered, aroſe out of ſaid city. 3d. That ſaid de- 
claration is inſufficient. 


Judgment was arreſted upon the ſecond reaſon in 


arreſt, for it is agreed in the pleadings—That the let- 


ter was made and directed at Durham; and the only 


queſtion between the parties was, whether it was 


made by Spelman only, 8 by both Spelman and Tur- 


| 
| 


Error doth not 


judgment gran- 
tinga new trial. 
Error doth not 
lie againſt an 
interlocutory 
judgment, be- 
fore final judg- 


NEW-HAVEN COUNTY, 
ner : It is clear that the city court had not juriſdic. 


tion of ſaid action; and the judgment was coram non 
fudice, of which the gaoler hath right to avail himſelf, 
For if Spelman was not legally impriſoned, the gaoler 
is not liable for his eſcape. Wooſter, &c. vs. Parſons, 
Kirby's Rep. 26. Vide Cornwell vs. Hoſmer, and 
Fitch vs. Clark, ant. | 


Ray verſ. Fitch, 


RROR complaining of the judgment of the 
county court in granting a new trial upon the 
petition of ſaid Fitch againſt Ray, in a certain cauſe; 
which after the new trial was granted, was appealed 
into the ſuperior court and now depending and unde- 
termined. 


Errors aſſigned—1ſt. That ſaid county court miſ- 
took the law in granting a new trial. ad. That ſaid 
Ray was not duly notified. To this writ of error, 8 
demurrer was given. 5 | 


By the court—The writ of error is inſufficient, 


The ſtatute is“ That the ſuperior and county 
« courts, ſhall and may from time to time, as occaſion 
cc ſhall require, and as ſhall by them be judged reaſon- 
ec able and proper; grant new trials of cauſes, that ſhall 
© come beford them, for miſpleading, or diſcovery of 
© new evidence, or for other — cauſe ap- 
tc pearing, according to the common and uſual rules 
« and methods in ſuch caſes.” The power given to 
the courts by the ſtatute, granting new trials, in the 
cauſes which come before them, for the reaſons there- 
in enumerated, is a diſcretionary power, and it has 
been determined, that a writ of error doth not lie a- 
gainſt a judgment of a court, merely for granting 2 
new trial. Kimball vs. Cady, Kirby, 26. And a 
writ of error will 'not lie againſt any interlocutory 
judgment, before final judgment is given. Vide Car- 

nter vs. Childs, determined at Windham, - March 

erm, 1799. | 1 20 77 
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Brentnal ver. Holmes, &c. | 


CTION of the caſe, declaring—That the plain- 


A tiff at the ſpecial inſtance and requeſt of the 
efendants, and for their proper debt and duty, on 
the 15th of April, A. D. 17 became. bound with 
them to the treaſurer of the ſtate in the penal ſum of 
{ 101-5, conditioned to pay { 50-12-6 by day of 


being the duties on forty-five hogſheads of rum; 


that the defendants in conſideration thereof, aſſumed 
and promiſed to indemnify and fave harmleſs the 
plaintiff, from all damages and coſt he ſhould ſuffer 
and pay on that account; that the plaintiff has been 
compelled to pay ſaid debt, and been put to much 
coſt ; to his damage 80. | 


Plea in bar—That the plaintiff hath never paid one 
farthing of ſaid debt nor been put to any coſt on that 
account; nor hath he been ſued, until the day of the 
date of the plaintiffs writ, when a ſummons was ſer- 
ved upon him, The plaintiff demurred to the defend- 
ants plea. | 


The queſtion was Whether the plaintiff, being li- 
able to be ſued, and to be compelled to pay the debt, 
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An action will 
not lie upon a 
general promiſe 
of indemnity, 
upon a liability 
only in the 
ſurety to be ſu- 
ed or called up- 
on, for the debt. 


is a good cauſe of action upon this promiſe of in- 


demnity; by the plaintiff it was contended that it was. 


By the defendants it was contended That neither 


a liability to be ſued, nor, being actually ſued, is a 
— cauſe of action, upon a promiſe generally to ſave 
mleſs and indemnify. | 


Judgment of the court—That the defendants plea 
is ſufficient. Where a man is bound for the debt of 
another at his ſpecial inſtance and requeſt ; the law 
implies an obligation or promiſe to indemnify him. 
But is it to indemnify him againſt a mere liability to 

ify him againſt thedamage, 
— of he ſhall actually ſuffer ? It is undoubtedly the 
er. | | 


One would ſuppoſe, that any doubt or difficulty 
which has exiſted in reſolving this queſtion, would be 
obviated, by aſcertaining with preciſion, the facts in 


3 Wilſon 262. 
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the caſes which are as follow, viz. The plaintiff be. 
comes bound with the defendants for their debt, and 
at their requeſt z the defendants in conſideration 
thereof, promiſe to indemnify and ſave him harmleſs, 
on account of his thus becoming bound. 


4 

Now what is meant by indemnifying and ſaving 
harmleſs ? The terms are ſynonimous, and mean the 
fame thing; they certainly mean, that the defendants 
will indemnify and fave the plaintiff from any and ev- 
ery loſs and damage he may eventually ſuffer, by rea- 
ſon of his becoming bound for them. This is done, 
either by paying the debt, and thereby diſcharging 
the ſurety ; or in caſe that is omitted, and the ſurety 
is obliged to pay the debt, by refunding to him the 
money and intereſt, and the expence and juſt dam- 
ages for his riſque and trouble; in either of theſe 
ways the ſurety is indemnified, and the defendants 
promiſe performed. 


Two things are neceſſary to be united, in order to 
furniſh a good cauſe of action in any cafe, viz. A vi- 
olation of a right, which in law language is an injury; 
and a damage. Injury without damage, and damage 
without injury, are neither of them alone a ground of 
action; and it very often happens in ſociety, 
men are expoſed to ſuffer loſs and damage, yet no 
action can be maintained until a damage is actually 
ſuſtained. A man ſells a piece of land and covenants 
to warrant and defend it, againſt all claims and de- 
mands whatever; ſuits may be. brought againſt his 
grantee, for the land; yet the warrantor is not liable 
on his covenant unleſs his grantee is evicted; and in 
that caſe the covenant extends only, to defend the ti- 
tle againſt an eviction, or to render damages to his 
grantee, for the loſs of the land, his expence and 
trouble in defending it. The latter is equally a per- 
forming of his covenant as the former; for the cove- 
nant is, that the grantee ſhall hold the land ; but if he 
cannot, that the grantor will make it good to him, 
that is, will pay him all his juſt damages and coſt. 


If an action will lie in favor of a ſurety againſt his 


principal, becauſe he is expoſed to pay the debt of his 
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principal, it muſt be, either to recover the ſum he is 
liable for, or to compenſate him for the liability; if 
for the former he then will recover a ſum of mon 

from the principal, that he has never paid, and only, 
as the caſe may be, for the principal to recover it 
back again for the creditor may never call upon the 
ſurety for it : If it be the latter, viz. for his liability 
only, and not for the debt, it will be difficult ro find 
a rule of damages: Beſides, if an action is main- 
tainable on this ground, the quay may repeat his ac- 
tions for this, from day to day, ſo long as he contin- 
ues liabley as in caſe of a nuiſance ; and even after the 
principal has paid and diſcharged the debt, if the ſure- 
ty had at any time been liable, an action would be 
maintainable. The caſes cited from the books re- 


ſpecting ſheriffs, and reſpecting bankrupts, were they 


to be conſidered as authorities here, prove nothing for 
the plaintiff ; for the eſcape of a priſoner in gaol on an 
execution, is a tort, committed upon the gaoler, and 
he thereby becomes debtor to the creditor z he may 
immediately purſue and retake the body, or have an 
action for the money. | 


In the caſe of bankruptcy, if a ſurety might have an 
action on the ground of his being liable only, it would 
be for damages merely, which is not provable under 
the commiſhon ; but Lord Mansfield in the FRE 

aylor vs. Mills and Magnall, Co 525, W 
the plaintif had become — Gene hi * Be v<iay 
lays it down as a ſettled principle that the plaintiff, 
till damnified (which he could not be until he had 


been called upon and had paid,) could not bring an 


action; he did not pay the debt till after the com- 
miſſion iſſued, conſequently his whole damage and 
cauſe of action, aroſe after the bankruptcy. Where 
the engagement to indemnify is ſpecial, to pay the 
debt when it becomes due and to indemnify, &c. the 
caſe would be otherwiſe, 


Hitchcock, &e. verſ. Page. 


RROR to reverſe a j ent of a juſtice in an 
action by Page againſt Hitchcock and Merri- 


conſideration in 
adeclaration 
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upen a parol man, declaring that the defendants promiſed to ſtop 
8 er. A certain ſuit which they had or was about to com- 
ic. mence againſt him on a note given by him to ſaid 
Merriman; or that they would pay all the coſt he 
ſhould be put to thereby. That the defendants not 
regarding their promiſe, did proſecute ſaid ſuit againſt 
him, whereby he was put to coſt, which the defend- 
ants have never paid, damage Plea Non aſſump. 
fit. Judgment, that the defendants are guilty or did 


aſſume and promiſe and that the plaintiff recover, &c. 


Errors aſſigned - iſt. That the judgment doth not 
anſwer the iſſue. 2d. That the declaration is inſuf- 
ficient. 


dement—Manifeſt error. As to the iſt excep- 
tion in error, the judgment does anſwer the iſſue and 
more which is ſurpluſage. As to the 2d exception, 
the declaration is clearly bad, for want of conſidera» 
tion and for want of certainty—and the want. of a 
conſideration in an action upon a parole promiſe, is 
not aided by the finding of the juſtice, or by verdiQ 
of a jury; for as it is not alledged, it need not be pro- 
ved on the trial. | 


John Nichols ver Coſſet. 


. CTION of ejectment for land. The plaintiff ' 
title was a deed from his father George Nich- 
cent. intereſt, to Ols, dated 13th December A. D. 1784. 


indemnify th | 7 
—— 5 The defendant plead, that ſaid deed was a mort- 


gaiuſt an obli- gage, defeaſable upon ſaid George's paying a certain 
gation, given m ſum of money; that it was executed at Wa 
ſeven per cent. in faid New- Haven county, and that there was ſe- 
is not unlawful. cured by ſaid deed intereſt at the rate of ſeven per 
cent, which is more than lawful intereſt at the rate 
of fix per cent per annum by the corrupt agreement 
of ſaid parties and by force of the ſtatute entitled an 
act for reſtraining tlie taking of exceſſive uſury, it is 
void. | 2. 0.9% hits 


The plaintiff traverſed the deeds ſecuring more 
than lawful intereſt ; vpon which the parties were at 
iſſue to the jury. 2 hl F 


A mortgage ta- 
ken in this ſtate ©. 


| New-York for 
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The facts upon the evidence were, that ſaid George 
Nichols was indebted to the Meſſrs. Rays in New- 
York by obligation, which bore an intereſt of ſeyen 
per cent. the lawful intereſt of New-York ; that he 
was preſſed for the debt, and that the plaintiff took 
him off, and gave his own ſecurity to them, for ſaid 
debt in New-York, payable with the lawful intereſt 
of New-York, and at Waterbury took a bond and 
mortgage of ſaid George for the ſame ſum and law- 
ful intereft of New-York, and gave back to his father 
ſaid George a writing ; that upon his paying him a 
certain Tum, leſs than the original debt and the inter- 
eſt, of that ſum, at ſeven per cent, he would give 


up ſaid mortgage. 


By court and jury—This deed is not uſurious 
within the ſtatute, for although ſeven per cent is ex- 
eſſed in the mortgage, and the mortgage was given 
in this ſtate, where ſix per cent. is the lawful intereſt 
only ; yet this is a ſecurity to pay the plaintiff only 
what he was lawfully bound to pay for ſaid George 

in New-York. | 3s. "Is by 


Fowler wer/. the Widow Spelman. 


CIRE FACIAS, againſt her as agent, factor, &c. 4 mm lev 
to Richard Spelman an abſent abſconding debt- 0 oy tn gd 
or. The defendant plead that at the time of leaving diſcharges the 
faid copy in ſervice of the original writ ; ſaid Rich- garniſhee, altho 
ard was not an abſent abſconding debtor, but was eee 
openly and 1 about and in company with ſaid 4 is 
officer, and might have been taken, And as to {280 not holden un- 
of ſaid judgment and execution, ſhe ſays that the lei tbe Prin 
plaintiff levied on land of ſaid Richard's, and had it — 5 — 
appraiſed off to that amount, in part ſatisfaction of or. 
ſaid execution, which was endorſed upon it and re- 
turned and recorded according to law, and that the 
plaintiff holds ſaid lands. 


The plaintiff replied, that ſaid Richard was an abſent 
abſconding debtor, &c. without that that he was open- 
ly and publicly about and in company with ſaid offi- 


7 


cer, and might have been taken at the time when ſaid 
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copy was left. On which the parties were at iſſue ts 
the jury. "FF | 
And as to ſaid levy of ſaid execution upon land he 
ſays it is true he did levy, &c. yet he ſays that ſaid 
land did not belong to ſaid Richard but to 

and that ſaid levy was by miſtake and that he cannot 
hold ſaid land thereby. To this part of the defence 
the defendant demured. 


The jury found that ſaid Richard was an abſent ab- 
ſconding debtor, &c. and as to that part of the rep 
which is demured to, the court judge that it is ;nfal. 


_ ficient, and that the plaintiff be barred as to ſo much 


The mortga 

is to be confid- 
ered as tenant 
at will to mort- 


gagee. 


of ſaid debt as ſaid land was appraiſed at, and that 
the defendant be examined as to the reſidue of ſaid 
execution. Upon the principle that the plaintiff hav- 
ing taken and appraiſed off ſaid land in ſatisfaction of 
ſo much of ſaid execution, the defendant would con- 
ſider herſelf no longer holden to retain that ſum in her 
hands. Vide the caſe of Hubbard vs. Brown, ad- 
judged at Norwich, March term 1791. 


Beacher, &c. verſ. Cock, &c. 


CTION of ejectment for a tract of land. 
Plea—Not guilty. Iſſue to the jury—who 
ound a ſpecial verdiQt, that on the 14th of Feb. 176r, 
Samuel Cook deceaſed, was well ſeized of the demand- 
ed premiſes, and by deed of that date mortgaged them 
to Eliphalet Beacher, late deceaſed, for {70 payable 
by the 14th day of Feb. A. D. 1766 with the intereſt; 
that ſaid Cook ever after continued in the poſſeſhon 
of ſaid mortgaged premiſes, taking the whole profit 
thereof without account until his death, which ha 
pened in A. D. 1788, and never paid any part of the 
prineipal or intereſt of ſaid debt, nor any thing for 
rent, during his life; that upon his death his ſon 
Samuel one of the defendants, entered and ever ſince 
has poſſeſſed the ſame, taking all the profits to him- 
ſelf, without paying any thing therefor ; and that 
ſaid Eliphalet the mortgagee, continued to live in ſaid 
New-Haven in the full poſſeſſion of his reaſon, until 
the 1ſt of June A. D. 1777, when he died, leaving 
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Reuben Beacher his ſon, and Sarah a daughter, the 
wife of Seth Coleman, his only children and heirs; 
that on the iſt of Sept. A. D. 1788, ſaid Reuben died 
and left a daughter Sarah, the wife of Ephraim Cole- 


man, his only child and heir; ſince which ſaid Sarah 


Coleman the daughter of ſaid Reuben Beacher has 
died, leaving the plaintiffs her children and heirs ;— 
the jury put the queſtion of law whether upon the 
facts aforeſaid the defendants were guilty ? 


This cauſe was yery ably argued by the council for 


the parties. And by the court—The law is ſo, upon 


the faQts aforeſaid, that the defendants are guilty, and 
give judgment fortheplaintiffs torecover the poſſeſſion. 


Upon two grounds, iſt It appears that the mort- 
gagor and his ſon Samuel, continued in the poſſeſſion 
with the knowledge and conſent of the mortgagee 
and his heirs; doubtleſs upon the idea that the land 
would be equal to the debt and the intereſt, but be 
that as it may, the mortgagor is to be conſidered as 
tenant, at the will of the mortgagee and his heirs ; 
and in this caſe to have remained in by the agree- 
ment of the mortgagee and his heirs. 


zd. When Eliphalet, the mortgagee died, his 
daughter Sarah who was one of his heirs was a feme 
covert; and when faid Reuben died, his only daugh- 
ter and heir was a feme covert; whereby the right 
was ſaved, unleſs it be conſidered that the time beganto 
run in the life of ſaid Eliphalet the mortgagee, which 
could not be; for it is evident from the facts found, 
that the mortgagor was tenant at will the whole of 
that time. Vide Beach vs. Royce, determined at 
New-Haven laſt Jan. 


Wilford ver/. Kimberly. 


CTION on note for £101 money only and 
1 witneſſed by two witneſſes. To which the 


297 


An agreemen 
to accept ſome- 
thing beſides 


, in ſat- 


efendant plead in bar in the county court, that at isfaction of a 


the date and execution of ſaid note, it was agreed, 
that the defendant ſhould procure a deed of certain 
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note for money 
does not 
it ap- 
pealable. 
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lands in Wilderſburgh, and the plaintiff would accept 
it in payment and ſatisfaction of ſaid note. 


The defendant moved for and was allowed an ap- 
peal by the county court. And now the plaintiff 
plead in abatement of the appeal; that ſaid note was 
vouched by two witneſſes, and was for money only. 


Judgment—Plea in abatement ſufficient. The 
plea ſets forth an agreement to give and receive a deed 
of land in Wilderſburgh in ſatisfaction of ſaid note in 
lieu of the money, but that doth not alter the note, 
which is for money only. 


Timothy Jones and Iſaac Jones verſ. Woodhull, 
adminiſtrator of Benjamin Douglaſs. 


ETITION in chancery—fhewing that in A. D. 
P 1773, the petitioners and ſaid Benjamin Doug- 
aſs were jointly bound with and for John Lothrop 
in the ſum of A 350 to Mr. Ray, it being the 
proper debt of ſaid Lothrop; that ſaid Ray recover- 
ed a judgment againſt them in A. D. 1775, for the 
ſum of 7 on ſaid obligation, which they had 
ſince been obliged to pay; that ſaid Lothrop was dead 
and totally inſolvent, and nothing could be recovered 
from his eſtate; that ſaid Douglaſs being a joint 
bondſman with them for ſaid Lothrop, took upon 


him the riſk of one third of ſaid debt with the peti- 


tioners; and as they had paid the whole, his ad- 
miniſtrator was liable to pay to them out of his eſtate, 
his proportion of ſaid debt; further ſtating that the 
time limited for exhibiting claims againſt ſaid Doug- 
laſs's eſtate expired long before their legal claim 
againſt it accrued, which was not till after the death 
of the ſaid John Lothrop—praying for relief, &c. 


Plea in abatement—That the OR had long 
ſince fully adminiſtered on ſaid Douglaſs's eſtate, 


cloſed his accounts with the court of probate, and 


hath not any of the eſtate of ſaid deceaſed in his 
hands ; and ſets forth a quietus, from the judge. 


: Judgment That the plea in abatement is inſuſſi- 
cient, 
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Cauſe continued; and upon a hearing on the mer- 
its, the petition was granted and a decree paſſed ac- 
cordingly. 

This was a debt of Lothrop's. The petitioners and 
Douglaſs were his bondſmen, and run a joint riſk of 
Lothrop's ability to pay. Lothrop is dead and to- 
tally inſolvent, and the petitioners have been compel- 
led to . the whole; both law and equity is that 
Douglaſs ſhould reſpond to the petitioners his propor- 
tion; but this claim upon Douglaſs's eſtate did not 
ariſe till Lothrop's death, at which time all claims 
againſt ſaid Douglaſs's eſtate, were barred by the 
ſtatute of limitation. 


The caſe is ſhortly this, the petitioners have a legal 
and juſt claim upon the eſtate of ſaid Douglaſs ; but 
it did not accrue in time, ſo that it was impoſſible for 
them to exhibit and have it allowed againſt the eſtate 
of ſaid Douglaſs ; and that they are inevitably defeated 
of their remedy at law. The only queſtion is, will 
equity grant relief; the caſe appeared ſo clear to the 
court, that they had no doubts on the ſubject. See 
the caſe of Backus vs. Cleaveland in Kirby's Reports 
page 36, and affirmed in the ſupreme court of errors. 


This judgment or decree was afterwards reverſed 
in the ſupreme court of errors. But the reaſons 
have not been given, as I can find. 


Clark ver. Welton. 


CTION of treſpaſs committed on land. Plea-— 
A Not guilty. Iſſue to the court. The plaintiff 
no title but as tenant by the curteſy ; and the on- 
ly queſtion was, Whether there exiſts in this ſtate ſuch 
a tenure or title to real eſtate, as a tenancy by the 
curteſy. 'This title has been ſo long recognized in 
this ſtate, and ſanctioned by ſo many deciſions, that 
there remains not a doubt upon the ſubject. 


Judgment—That the defendant is guilty. 


Tenaney by the - 
curteſy a 
title to main- 
tain treſpaſs. 
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Fairfield County, Augu/t Term, A. D. p 791. 
Mary Scovel ver/. Smith. 


A juſtice may RROR to reverſe a judgment of the county 
not go out of court on a complaint of ſaid Mary againſt ſaid 
his own t0#2 Smith, upon the ſtatute to recover maintenance for a 
0 77 cate baſtard child, brought before John M«Coy, Eſq. juf- 
tice of the peace, belonging to Greenwich— 
the parties belonged to Stamford, and ſaid juſtice 
went into Stamford, and there took cognizance of 
ſaid cauſe, and recognized ſaid Smith to appear be- 
fore the county court and anſwer to ſaid complaint. 


Before the county court ſaid Smith plead this mat- 
ter in abatement, and that there were juſtices of the 
peace reſiding and dwelling in ſaid Stamford, who 
could judge between ſaid parties z and that ſaid pro- 
ceedings were coram non judice. The county court 
adjudged ſaid plea to be ſufficient z and for that cauſe 
this writ of error was brought. And by this court the 


8 is affirmed. See the caſe of Palmer ui. 
Palmer determined at Fairfield Auguſt term A. D. 


1790. 
Beach ver/. Hayt. 
| 2 | 
A dcfendant CTION on note dated in A. D. 1776; judg- 
may avail him- ment was given for the plaintiff laſt court up- 


ſelf of the ſtat- On a demurrer, and continued to this court to be 
ute reſpecting heard in damages: The defendant now exhibits his 


| 454 og motion in writing, that he may have the benefit of 


war, on a hear- the ſtatute reſpecting abſentees during the war, in 
ing in damages. the aſſeſſment of the damages; alledging, that the 
Ro had been abſent during that period and that 


could not get to him to pay ſaid debt. 

The plaintiff replied that after judgment upon de- 
murrer, the defendant could not reſort to this defence, 
and beſides it would now contravene the letter and 


ſpirit of the treaty with Great-Britain. Demurrer. 


. „ Cl 
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E the reply is inſufficient; and the 
intereſt upon ſaid debt was expunged during the war. 
This motion is perfectly conſiſtent with the other de- 
fence which the defendant has made; as this does 
not go to the merits of the cauſe, but to the quantum 
of damages, and the treaty does not forbid the courts 
taking into conſideration equitable circumſtances, be- 
tween the parties, in the aſſeſſment of damages, and 
is what the ſtatute authorizes the court to do, 


Oſborn veg. Lloyd, both of New-York, 


CTION on book demanding £200 3 a copy A plaintifmay 
was left with of in Fairfield county, alter his reply 


as agent, factor and truſtee to ſaid Lloyd. ee — 
Plea in abatement— That at the date and impetra- 2 av _ MO 


tion of the plaintiff's writ, the plaintiff and defendant Where nokkor 
were both inhabitants of the ſaid city of New-York ; plaintiff nor 

and that the defendant hath there a plentiful eſtate ; "ogg be- 
that the articles charged in the plaintiff*s book are all ſtars, 3 
of more than ſix years ſtanding; and by a ſtatute of ther perſon or 


limitation of | the ſtate of New-York, are out- * 8 


To this plea a reply was made in the county court, d. cone 
and judgment thereon ; and the cauſe appealed, and go warp 2 
now the plaintiff moved for liberty to alter his reply 
to the plea in abatement. 


And by the court—Liberty is given to alter his re- 
py he then replied that at the time of contracting 

id debt both = parties lived in the ſtate of Con- 
necticut. Demurrer. ; 


It appeared upon inſpection, that the defendant 
was not deſcribed as an abſent abſconding debtor ;_ 
which only could enable the plaintiff to ſuſtain this 
action, the defect was admitted to be fatal and judg - 
ment was, that the reply was inſufficient. 


| ** 
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| Glover ver Sheriff Abel as gaoler. 
Where it ap- VOR the eſcape of a debtor who was in priſon up- 
pears by the on an execution in his favor for ( 5-6 lawful 


— — LION money, officers fees endorſed upon it 40/3 and advance- 


that he can= ments for ſupport of the debtor while in priſon 27/; 
not recover and avers that he has been put to £20 coſt, &c. ; to 
e 3 his damage (27. This cauſe was appealed ; and 
— now the defendant plead in abatement of the appeal, 

that the debt, damage and matter in diſpute doth not 


exceed { 20. 


Judgment—Plea ſufficient ; for the rule of dama- 
7 is the debt in execution, officers fees, the debtors 
upport, where the debtor has taken the poor priſon- 
ers oath, and the intereſt; which cannot amount to 


120. 


Litchfield County, Auguſt Term, A. D. 1791. 
Butler ver/. Brace. 


The court will CTION of trayer for a horſe valued at £22 
not, in an ac- lawful money, and the demand in damages 
_ er £30. Verdict in the county court for the plaintiff, 
the value f andſix pound damages; the defendant appealed. The 
the property plaintiff plead in abatement of the appeal, that the 


on a plea in a- | 
f dran horſe was not worth £20. 


appeal. Plea judged inſufficient—A horſe is of uncertain 
value ; the plaintiff having valued him at more than 
£ 20 in his declaration, it is not competent for him to 
ay the horſe is not worth ſo much, contrary to his 
own declaration. See Miles vs. Troop, at New-Ha- 
ven Jan. A. D. 1790, * 
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Church verſ Clark. 


RROR to reverſea judgmentof the county court An officer who 
in an action brought by Church vr. Clark; de- cy 
claring, that in A. D. 1783, the defendant was deputy tion, is not o- 
ſheriff; and that he delivered to him an execution in bliged to 
his favor, againſt to levy and collect for £ 14-6, ; 2 3 
that he accordingly collected the money on ſaid exe- promiſe ariſes 
cution, and ever ſince had kept it for the plaintiff's in ſuch caſe, to 
uſe ; that thereupon the defendant became liable to Pa, until a de- 
pay ſaid money to the plaintiff, and being ſo liable, did The ke. 


in conſideration thereof aſſume and promiſe, &c. limitation is no 


Plea in bar The ſtatue of limitation, which is, that 8 an 


no ſuit or action in law or equity, ſhall be brought or officer, who 
maintained, againſt any ſheriff, ſneriff 's deputy,or con- þ2* received 
ſtable or any other perſon, for any default, or neglect, n an cdu. 
of ſuch ſheriff, &c. in their office and duty; but tion 

within two years next after the right of action, ſhall 

accrue, &c. To which a demurrer was given. 

Judgment of the county court, that the plea was ſuf- 


ficient. 


Error aſſigned That the plea ought to have been 
adjudged inſufficient, and for the plaintiff to recover. 


The judgment of the county court affirmed Not 
becauſe the ſtatute is any bar to this action; for every 
officer, who has collected money on an execution is 
liable to pay it over. But the demurrer runs back to 
the declaration; and by that it appears, that this mon- 
ey was collected and received as an officer, who is 
not bound to carry it to the creditor. The law 
vides no pay for his travel; the law therefore does 
not raiſe a promiſe, in ſuch caſe, to pay until a de- 
mand is made, and no ſpecial demand is laid in the 
declaration, and for this fault in the declaration, the 
judgment was affirmed. 


Gilbert Livingſton ver/: Bird. 


| CTION on bond. The defendant on the 2d. Where a ſum 


| : is more than is 
day of the ſitting of the county court filed his ot i, included 


304 LITCHFIELD COUNTY 


in an obliga- bill, complaining, that a ſum was included in and ſe- 


_ __ cured by ſaid bond for loan and forbearance over the 


vſury and will lawful intereſt, at fix per cent, &c. and praying that 


not vitiate it. the court would proceed as a court of chancery to 


inquire into the facts, and to render judgment agree. 
able to the law in ſuch caſe provided; this cauſe came 
onto trial before this court upon ſaid bill, ſaid Living. 
ſton being dead, and the action proſecuted by his ex- 
ecutors. | | 


The defendant was offered to teſtify to the truth of 
the bill, which was objected to, and by the court not 
admitted; the ſtatute is, « that in ſuch caſe the court 
« is directed and impowered to proceed in ſearching 
« out the truth of ſuch complaint, as a court of chan- 
« cery, by examining the parties upon oath or in any 
« other way proper to a court of equity.” Courts of 
chancery do not admit parties to be witneſſes in their 
own caules, any more than courts of law; and it would 
be peculiarly unſafe, in this caſe to admit the defend- 
ant, as the original plaintiff is dead. But the defend- 
ant might have appealed to the conſcience of the 
plaintiff had he been living, to have diſcloſed the truth 
on oath; and this ſeems to be the meaning of the 
ſtatute which ſays, «and if the plaintiff ſhallrefuſe to be 
« examined upon oath, his action ſhall be non ſuited, 
&c. and the plaintiff may by his anſwer to the bill ap- 
to the defendant's conſcience to diſcloſe upon 
oath, the truth reſpecting the bill and anſwer. 


The defendant then moved to prove his complaint 
by common law evidence, which was allowed by the 
court; and although a large ſum appeared to have got 
into the bond more than was juſt, yet being taken by 
the late John Canfield, Eſq. attorney to ſaid Living- 
ſton, without any particular directions from ſaid Liv- 
ingſton, who alſo was dead, the court were of opinion 

that it was included by miſtake, and negatived the de- 

_ fendanr's bill, and continued the cauſe to give the de- 

fendant an opportunity to prefer his petition in chan- 
cery, to have ſaid miſtake ſet right. 


In Jan, A.D. 1792, Bird brought a petition in chan- 
cery, againſt the executors of ſaid Gilbert Livingſton ; 


Gm? mo. Mk 2. Wa a= aa. aro. > 


* ,, DA og nxt aan YA 


K Q wo 


£2 


AUGUST TERM, A. D. 1591. 


ſtating, that in A. D. 178 he gave a bond for {200 


to ſaid Gilbert, being for the balance due on a former 
bond, & by miſtake in caſting the intereſt and the pay- 
ments, ſaid bond includes more than Z 100 too _ 
and prays to have the error corrected. The court up- 
on hearing the cauſe found that by miſtake, ſaid bond 


included more than was juſt the ſum of {132-8-2 


New-York money; and that ſaid executors recover 
on ſaid bond no more, than the juſt ſum and the inte- 
reſt upon it. | 


The executots of Livingſton afterwards brought 


their petition of review to the ſuperior court in Jan. 


A. D. 1793, ſtating, that they had diſcovered new 
evidence, whereby it appeared, that ſaid former de- 
cree was founded on a miſtake altogether, and that 
the bond complained of was right and juſt. 


The facts in this petition were agreed by the par- 
ties, and the court, inſtead of opening ſaid former de- 
cree and admitting the executors to recover this ſum 
at law upon ſaid bond, ordered and decreed faid Bird 
to pay ſaid ſum of {132-8-2, York money, and in- 
tereſt ; and that execution go for the ſame: A cau- 
tion againſt liſtening too readily to ſuggeſtions againſt 
perſons who are deceaſed, and againſt debts delibe- 
rately ſecured by written obligations, 


Reynolds, &c. ver. Themas & James Bird. 


CTION on note dated 26th Aug. A. D. 1789, 
for { 23-6. 


Plea in bar That on the 25th of June, A. D. 1783 
ſaid Thomas and one 8. Crow, gave their note to the 
plaintiffs for the ſum of (18-14, the proper debt of 
ſaid Crow; that the plaintiffs having diſcharged ſaid 
Crow by cutting his name from ſaid note, applied to 
the ſaid Thomas and inſiſted upon his getting his fa- 
ther James Bird, to give a new note with him for 
ſaid debt, and to induce him to do it, affirmed that 
faid firſt note was no way paid or diſcharged, and that 
he would deliyer it up to him no way defaced ; that 
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thereupon the ſaid James, by the procurement of the 
ſaid Thomas, executed the note on which, &c. to 
the plaintiffs ; and the plaintiffs, after having got the 
note on which, &c. delivered to the defendants faid 
firſt note, which was ſigned by ſaid Crow and faid 
Thomas, with his ſaid Crow's name cut from it; and 
thereupon ſay that ſaid firſt note for which the note 
in ſuit was given, was diſcharged and ſatisfied. 


The plaintiffs replied—That they ought not to be 
barred, without that, that ſaid firſt note, was ſatisfied, 
Iſſue to the jury. The jury found that ſaid firſt note 
was ſatisfied in manner and form as the defendants 
in their plea and rejoinder had alledged, &c. 


The plaintiffs moved in arreſt of judgment, that ſaid 
iſſue was immaterial—1ſt. Becauſe, ſatisfied is a word 
of uncertain meaning and import, unleſs it appears 
how the note was ſatisfied. 2d. The plea admits the 
execution of ſaid note, and goes only to the conſider- 
ation for which it was given; and as ſtated in the 
_ is but a partial fraud and cannot avoid the con- 
tract. 


Judgment Motion in arreſt inſufficient. The 
term ſaitisfied, in legal underſtanding, when applied 
to a note or a bond, is, that it is 4x The plea al- 
ledges that ſaid note was diſcharged and fatisfied; 
and points out particularly how—the plaintiffs tra- 
verſe ſaid notes being ſatisfied only; and by this they 
admit all the facts in the plea; and traverſe only 
whether thoſe facts amount to a ſatisfaction. The 
verdict is that ſaid note was ſatisfted in manner and 
form as plead ; ſo that the queſtion to the court now 
1s, upon the aboye ſtate of the caſe, whether this was 
ſuch a complete fraud as to avoid the contract? And 
whether the defendants may avail themſelves of it by 
pleading ? Ras if 

As to the firſt point it is clearly a complete fraud. 
Had the defendants paid the money, inſtead of giving 
their note, they moſt certainly might have recovered 
it back in an action of indebitatus aſſumpũt. 
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As to the ſecond ; fraud as well as dureſs or uſury 
or other unlawful conſideration, may be plead in a- 
voidance of a deed, bond, or note. 


The caſe of Ford vs. Atwater, tried at New-Haven 
adjourned ſuperior court, A. D. 1773, is to this point; 
one Graham a bankrupt by the aſſiſtance of ſome 
friend put on the appearance and dreſs of a man of 
property, and applied to the plaintiff to purchaſe a 

ir of oxen ; the plaintiff not being acquainted with 
bis circumſtances, but from his appearance and ad- 
dreſs, took him to be a man of property, ſold him his 


' oxen upon credit, and took his note for them; ſoon 


after Ford diſcovered that ſaid Graham was a bank- 
rupt, and a very great villain, and that the dreſs and 
appearance he wore, was not his own, but borrowed 
for the purpoſes of deception. Ford finding his oxen 

in the pofſeſhon of ſaid Atwater, who pretended he 
had them in keeping for Graham, demanded them 
and brought his action of trover for them and recov- 
ered, upon the ground that the property never paſſed 
out of kim by reaſon of the fraud in the purchaſe. 


Moſes & Wife ver/: Gunn & Lee. 


J a quitam proſecution for an aſſault and battery Depoſitions ad- 
committed upon the wife, it was determined, that un 8 
depoſitions taken out of court purſuant to the ſtatute, tions. 

ae admiſſible in actions of quitam. Alſo determined, Depeſitions ta- 
that depoſitions taken in this ſtate within twenty miles Nan out of the | 
of the adverſe party, who lives out of the ſtate, are mile, r the ad. 
not legally taken, unleſs notice is given. Whiting NN La 


and Friſbie vs. Jewet, Kirby's Rep. 1. — _—_ 
State verſ. Aſa Brunſon. 


NFORMATION for a forgery. It was deter- On an informa- 
mined, that the perſon in whoſe name the inſtru- tion for forge- 
ment is forged, cannot be a witneſs to prove the for- 88 
gery. Alſo, that compariſon of the hand writing of forgery is, can- 
the party, is admiſſible evidence in a criminal proſe- notbe a witneſs 
eution ; and like all other evidence to be left to ihe 10 prove the 


tiers to weigh and conſider. 
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Windham, 
March Term, 
1789. 


The hand wri- 
ting of the per- 
ſon in whoſe 
name the for- 
gery was com- 
mitted allowed 
to go to the ju- 


TY. 

Ihe perſon, to 
whom the for- 
ged inſtrument 


was paſſed, may 


be a witneſs, 


Equity will not 
interpoſe to re- 
lieve againſt the 
negligence of 


the petitioner, 


LITCHFIELD COUNTY, 


In an information vs. B. Howard, for a f 
Bradway, in whoſe name the note was forged, wag 
not admitted to reſtify, although the note had been 
found by judgment of court not to be his note. 


State ver/. Nettleton. 


NFORMATION for a forgery. In this caſe the 
hand writing of Hall, in whoſe name the in- 
ſtrument was forged was given to the jury. It was 
alſo determined, that the perfon to whom the forged 
inſtrument was paſſed, might be a witneſs, notwith- 
ſtanding he would be entitled to an action for his 
damage. 


John Foot ver. Timothy Foot. 


RROR to reverſe a decree in chancery of the 
county court, in a petition John Foot vs. Tim- 

othy Foot; alledging that Timothy proſecuted him 
for a forgery z that « jury on Saturday brought in 
their verdicl, that he was guilty, which was recorded 
by the court; that a motion in arreſt was made and 
exhibited to the court, and the cauſe laid over to the 
Tueſday following; that ſaid Timothy under the 
cloak of fraternal love and tenderneſs, adviſed the pe- 
titioner to ſettle the matter, and ſave himſelf and fam- 
ily from the diffgraceful puniſhment of the pillory, 
and offered that he would ſettle for a ſmall matter; 
that he went home and adviſed with his family and 
friends, who in tears, adviſed him to ſettle by all 
means. And that he returned to court on Tueſday, 


Fully determined to ſettle with his brother at all 


events; when to his great ſurprize his brother aſked 
him the enormous ſum of {60 lawful money, and 
threatened to proſecute him with rigor, unleſs he 
would ſettle and give him this ſum. The petitioner | 
being ignorant of faid motion in arreſt, did ſettle and 

gave ſaid Timothy fifty pounds lawful money, and ſe- 


| Cured it by ſeven pound notes, when in fact ſaid ver- 


dict would have been arreſted, and ſaid Timothy 


_ would finally have recovered nothing againſt him in 


+ © +: fy 
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ſaid proſecution : Wherefore he prays the court to 
inquire into the facts, and order and decree ſaid notes 
to be given up. 


Plea in abatement—That the petition contains no 
ſufficient grounds for chancery to interpoſe. 


Judgment—Plea ſufficient. 


Error aſſigned— That ſaid plea ought to have been 
judged inſufficient. 


Judgment affirmed —The whole ground laid in this 
petition, for the interpoſition of equity is, that the pe- 
titioner was ignorant of ſaid motion in arreſt, when 
he ſettled z which by his own ſhewing, was his own 
fault and negligence ; for he returned to court on 
Tueſday, and did or might have. adviſed wich his 
council before he ſettled, 


Executor of George White ver Wogdruff, &c. 


CTION of aſſumpſit, declaring that in A. D. 
1785 the ſaid George had in his ſtore a quan- 


had forgot to whom it belonged; that he 


e defendants, who were a committee of a ſchool 
diſtrict in Sharon, the intereſt to be applied to the 
ſupport of ſchooling in ſaid diſtrict; that the defend- 
ants in and by a certain writing bound themſelves to 
the ſaid George, that in caſe an owner of ſaid flour 
appeared and made out his right to it, they would 
repay ſaid money and fully indemnify him from ſaid 
owner; that Friend Griſwold owned ſaid flour, and 
had recovered a judgment againſt ſaid George in his 
life time 27 ſaid flour the ſum of {18-0-0 lawful 
money, Wich the plaintiff was liable to pay; and 
that 4 defendants in conſideration of ſaid writing 
and the matters aforeſaid aſſumed and promiſed the 
Plaintiff to pay to him the ſum of ſaid execution and 


all coſt and charges that might thereafter ariſe, and 


alledges a breach. 
Jo this declaration the defendents demurred. 


tity of flour, which had been there ſo longs that he the 
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Indebitatus aſ- 
ſumpſit doth 
not lie, where 
has a 
old it for writtenſecurit 


£ 14-4-0 lawful money and delivered the money to for hs 
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Judgment—That the declaration is iofufficient, 
The plaintiff's remedy is upon the written ſecurity ; 
indebitatus aſſumpſit doth not lie in ſuch caſe, Vide 
Carew vs. Bond, Windham March term, 1791. 


Doty ver/. Whittleſey. 


ETITION in r ing that on the 
n third day of April A. D. 1790, he purchaſed a 
—— ome lot of A. Hamlin, which lot was mortgaged to 
the term of a David Whittleſey, for a debt ſaid Hamlin owed him, 
forecloſure. whereby it became his duty to pay ſaid Whittleſey; 
that in Feb. A. D. 1790, faid Whittlefey procured a 

decree in chancery, that unleſs the money due on 

the mortgage from ſaid Hamlin to him, was paid by 

the firſt of July A. D. 1790, the equity of redemp- 

tion ſhould be forecloſed ; that he had paid a part of 

ſaid money before the firſt of July; that in going af- 

ter the remainder of the money, he was taken fick, 


Chancery re- 
lieves againſt 


and thereby preyented returning until the 1oth of 


ſaid July, when he offered the money and faid 
Whittleſey refuſed it; and on the 16th he tendered 
him £45-9-0 there being only £43 due, and ſaid 
Whittleſey refuſed to accept it and inſiſted on { 103 
more. Praying that faid forecloſure may be opened, 
and that ſaid Whittleſey, upon his paying or tender- 
ing the remainder of faid y hoy 

leafe ſaid premiſes to him in a reaſonable time. 


Upon hearing the petition, the court found the 
facts to be true and granted the 8 and pafs a 


27 30 accordingly ; and that ſaid Whittleſey pay the 
colt. | | 

Butler ver. Catling. 
A parol ETITION in chancery—ſhewing that in an ac- 
3 tion of debt on book he recovered a judgment 


88 againſt Nathaniel Bruce by default for £200, for 
A reſpondent is which he had execution, and levied it on land which 
not obliged to belonged to ſaid Nathaniel, he having no other prop- 
diſcloſe any erty ; that ſaid Catling had a clear deed of ſaid land 


6 upon record, previous to higlevy ; that faid deed is 


PA 


be compelled to re- 
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only a pledge to ſecure to faid Catling a debt for leſs relevant, or 
than the value of ſaid land; that there is an agree- 1 
ment or defeazance given by ſaid Catling to ſaid frime.  * 
Bruce, which lies in te private knowledge of ſaid A petitioner 
Catling, that upon ſaid Nathaniel's P3 ing ſaid Cat- Tay not ime 
ling his debt, he ſhould re-convey Lid land to ſaid — Foc 
Nathaniel; and prays that ſaid Catling may be ex- mony of the re- 
amined upon oath, touching faid agreement and de- ſpondent, to 
feazance, he having no proof otherwiſe of ſaid tranſ- 1d — 
aQtion ; and having tendered to him ( 30 in lawful alfclofure of 
money, and Z 30 in ſtate bills, which is in full of the the truth on 
debt due to ſaid Catling, he prays faid _Catling 

may be decreed to releaſe ſaid land to him, &c. Al- 

ſo he agreed to wave any forfeiture which might be 


incurred by faid tranſaction. 


Catling appeared and was ſworn 3 and declared 
that he had given faid Nathaniel no obligation or de- 
feazance, whereby he was holden to re-conyey ſaid 
lands upon any terms whatever; but that ſaid deed 
was an abſolute deed, as it imported to be. 


Queſtion by Butler Was there no parole agree- 
ment to that effect? This queſtion was objected to, 
as the anfwer, if in the affirmative, would be irrele- 
vant; for no parole agreement can control or defeat 
adeed. By the court The queſtion is improper. 


Second queſtion put to the court was Whether 
Catling was obliged to diſcloſe any circumſtances of 
fraud relative to ſaid deed ? By the court— He is 
not; for there is no ſech allegation in the petition. 


Third queſtion Whether the petitioner may in- 
troduce other evidence to ſhew that ſaid Catling had 
told a different ſtory ? By the court He may not; 
for he has le; to Catling's conſcience and put 
his cauſe upon his teſtimony; and it is not compe- 
tent for him to impeach it or help it out by the teſti- 
mony of others. 


Petition negatived. 
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| Thompſon ver/. Church. 


ROSECUTION quitam for a private aſſault, 
brought upon the ſtatute. Iſſue to the jury. 


In a proſecu- 

tion for a pri- 
vate aſſault, the N SEO : 
general charac- The plaintiff offered evidence to prove that aid 


ter may not be Church's general character was that of a malicious 
eee quarrelſome man; which was objected to, and by 
tabliſh the fact. the court not admitted. The general character is not 
in iſſue; the buſineſs of the court is to try the caſe 
and not the man; anda very bad man may have a 


very righteous cauſe, 


—ů— — — —  — 


| Hartford County, Sept. Term, A. D. 179 I, 


Perkins, &c. adminiſtrators of William Pitkin, 
Eſq. ver/. Elihu Kent, executor of the laſt 


will and teſtament of Samuel Kent. 
Length of time ; Ales 
with wanker ale. CTION on note dated in A. D. 1765, given 
cumſtances pre- by ſaid Samuel to ſaid William, for { 140 
22 evi- payable on demand, without intereſt. Plea of full 
note io paid, payment, made by ſaid Samuel deceaſed. Iſſue to 
the jury. | 


The facts upon the evidence were—That ſaid Sam- 
uel died in Oct. A. D. 1772, poſſeſſed of a plentiful 
eſtate; that ſaid William died in A D. 1789, near 
ſeventeen years after, without ever calling upon the 
defendant for pay upon ſaid note, or informing him 
that he had ſuch a note. Peaſe and Burbanks teſti- 
fied that at a certain time they heard ſaid Pitkin ay, 
he knew not what ſaid note was given for, and offer- 
ed it to ſaid Burbanks without any conſideration. 


The defendant offered to give evidence, that ſaid 
note was given for an indemnity in a certain caſe, 


and that ſaid William had been indemified; which 


was objected to, and by the court not admitted; the 
note muſt ſpeak for itſelf. 


8B -_,L 
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The jury found a verdict for the defendant, which 

was accepted by the court, upon the ground of pre- 
ſumption that ſaid note was ſatisfied; 
T7 RROR to reverſe a judgment of juſtice Collins, 1 
E in an action quitam, Vining vs. Allen, for al, congfned t 

amage done in the night ſeaſon. The juſtice be- his own town. 
longed to Enfield, the parties to Eaſt-Windfor, and The iſſue put 
the facts were committed in Eaſt-Windſor, and there 3 1 
were juſtices in Eaſt-Windſor who could judge be- 
tween the parties. The juſtice gave judgment that 
having heard the evidences and pleas, he is of opin- 

ion that the defendant render to the plaintiff the ſum 
of { 1-5-9 lawful money damages and his coſt, 


Errors aſſigned—1ſt. That the juſtice belonged to 
Enfield, the parties to Eaſt-Windſor, and the facts 
were done in Eaſt-Windſor, where there were juſ- 
tices that could judge between the parties. 2d. 'That 
the juſtice had not found the defendant guilty. 


Judgment Manifeſt error, on both points. Vide 


Mary Scovel vs. Smith, determined at Fairfield laſt 


Auguſt term. . 


Corſa & Bull verſ, Nichols. . 


ETITION for a new trial iu an action on a note — © — | 
brought by them againſt ſaid Nichols, in which ing; r 
e plead a ſpecial plea in bar; to which the plaintiffs petitioner al- 


made an inſufficient reply; which was demur- ledzes, that be 
ought to have 


red to; and judgment—That the reply was inſuf- h 
ficient. Alledging that they had miſplead; and facts. * 


chat they ought to have traverſed the plea in bar, as ſhew that he 


it was not true, nor could the defendant have proved it. . 


Plea in abatement— That the petition does not be a) he 
ought to have 


contain ſufficient reaſon for granting a new trial; traverſed the 

that it does not go far enough, in that they have not plea of the ad- 

ſtated how they could ſupport their new reply. De- verſe partyand | 
that it could 


| not be proved, 
RT it is ſufficient. 


314 HARTFORD COUNTY, 


. By the court The plea is inſufficient. The plain. 
tiffs have ſaid all that they could ſay, upon the ground 
the petition goes. They ſay there is no truth in the 
plea in bar, and that the defendant cannot prove it. 
W hereas had the plaintiffs ſtated a new and different 
reply, ſuch as they ought to have made, that would 
avoid the defendant's plea; in that caſe they muſt 
have ſhewn, not only, that it was ſufficient in point 
of ſubſtance, but that the reply was true in fact and 
alſo how they could prove it. 


Same point was adjudged at Windham in March 
A. D. 1773; Stores brought a petition for a new 
trial, in an action Hovey vs. him, for miſpleading, 
and ſtated how he ought to have plead, but did not 
ſhew how he could ayail himſelf of the new plea, or 
that he could prove it; for this cauſe the petition 
was negatived. 


Auſtin ver/. Hanchet. 


© In an Qicn of CTION of ejectment. Iſſue to the jury. By 

ejectment, the the court—It has been long fince ſettled, that 

2 of Ir*©- the doings of free · holders cannot be given in evidence 
ers not ev- 


idence. to the jury. Vide Humphrey vs. Piſon, and Ray us. 


Tomlinſon ante. 
Temple ver/. Belding. 


CTION of debt on book. Ifſue to the court. 
book debt con- Intereſt is claimed by the plaintiff upon two 
drape ag grounds, 1ſt. The debt was contracted in New- 
lowed. \ York and by the cuſtom of merchants, intereſt is al- 

lowed there. 2d. That it is juſt and reaſonable. 


By the court—Not allowed. Vide Smith vs. Pur- 
dy, and Brown vs. Hinman ante. 


Stilman ver. Lydia Hoſmer, adminiſtratrix of 
T. Hoſmer, Eſq. | 


The bondſman CN CIRE FACIAS, declaring that Silas Dean, late 
tor hg pla . deceaſed, brought his action of debt on book 


Intereſt upon a 
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againſt ſaid Stilman, which cauſe ſaid Dean appealed tiff to appeal | 


to the ſuperior court, and Titus Hoſmer, Eſq, afore- 
ſaid gave bond upon the appeal; that ſaid cauſe was 
put to auditors, and before the ſuperior court holden 
at Hartford in Sept. A. D. 1789, he recovered judg- 
ment 1 the return of ſaid auditors, againſt ſaid 
Dean, for the ſum of {13 debt and for coſt 4 243 
that he immediately took out execution on ſaid judg- 
ment for the ſums contained therein, which was du- 
ly returned non ęñ inventus, and that ſaid Dean had 
avoided, &c. praying for judgment againſt ſaid Lydia 
for the ſum in ſaid execution and the coſt, | 


Plea— That before the return of ſaid execution, 
viz. on the 23d of Sept. A. D. 1789, ſaid Dean died. 
This plea was demurred to. | 


Judgment—That the plea is inſufficient, and for 
the plaintiff to recover { 24 damages, being only the 
coſt, which the death of ſaid Dean could not affect; 
as no return of non eff inventus was neceſſary to ſub- 


jet the bondſman for the plaintiff to the coſt. 


The ſame point was adjudged at the adjourned ſu- 
perior court, holden at Windham, in Dec. A.D. 
1783, upon a ſeire facias brought by the county treaſ- 
urer vs. Biſſel, upon a bond given for one R bbin. 
The plaintiff, at praying out his writ, ſet forth the 
bond, judgment of court and execution, and a com- 
mitment of Robbin to gaol thereon, praying for 
judgment againſt the bail; to this declaration a de- 
murrer was given, and judgment that the declaration 
was ſufficient; for upon ſuch bond nothing will ex- 
cuſe the bondſman but actual payment of the coſt; 
and a bond for the plaintiff upon the appeal of his 


his cauſe, is lia- 
ble for the coſt 
the defendant 
recovers in the 
action. 


cauſe is within the ſame reaſon and within the ſame 


law, as to coſt. 


Nichols verſ. Shaw. 


RROR againſt a judgment of the city court, in In in necefary 


an action of debt by book, Shaw vs. Nichols, 
in which was an averment that ſaid debt was con- 


to entitle the 
city court to 


trafted in ſaid city of Hartford; but neither the on, 
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that it appear plaintiff or defendant were deſcribed as belonging 10 
that one of the ſaid 5 and that ſaid writ was dated the 19th of 


— on — March and made returnable to the city court on the 
guits are to be 2d Tue = of May then next; which overleaped the 
brought to the city court holden on the 2d Tueſday of April. The 


they 2 above matters were aſſigned for error. 
Judgment Manifeſt error on both points, 


Windham County, Sept. Term, A. D. 1791. 
E. Fitch ver/. Ripley. 


An action up- I RROR to reverſe a judgment of the county 
ex we court, in an aCtion brought by Ripley vs. Fitch, 
pealable, not- ON a note for { 200, which had two ſubſcribing wit- 
withſtanding neſſes, one of wham was dead. The county court 
Srv rs denied an appeal, becauſe the note was for money on- 
witneſſes, if ei- 1y and had two ſubſcribing witneſſes, 


e — be. Error aſſigned That an appeal ought to have 


come intereſt» been allowed, as one of the witneſſes was dead ſaid 
ed. note was not nor could be vouched by two witneſſes. 


Judgment Manifeſt error. This point was de- 
cided in the ſupreme court of errors, May laſt, in the 
caſe of Barker vs. Coit; where one of the ſubſcribing 
witneſſes became intereſted by the death of the prom- 
iſee, it was determined that an appeal lay. 


Williams verſe Fitch, ſheriff of New-Haven 


county. | C | 
cookers a A CTION for the eſcape of Charles Hall from gacl. 
though the ad- Iſſue to the jury. 


verſe part n 8 7 
lives more han Fitch offered depoſitions taken at New-Haven, 


20 miles from without notice to the plaintiff, who lived at Pomfret, 
_ Ten 80 miles diſtant, or to D. Dagget, Eſq. the plaintiff's 
ban if he ka known agent and attorney, who then was dwelling 
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place of caption : Which were objected to for that 
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and reſiding at New-Haven, within 20 miles of the a known attor- 
ay ons 

within, 20 


reaſon ; and by the court, adjudged not admiſſible z miles he mutt 


an opportunity to croſs examine a witneſs is very im- be notified. 


rtant to a party, and he may not be deprived of it, 
but by abſolute neceſſity, or ſome poſitive law. 


The ſtatute is, that for certain reaſons which are 
enumerated in the preamble, depoſitions may be tak- 


en out of court, “ So as a notification, with reaſona- 


« ble time, be firſt made out and delivered to the ad- 
« yerſe party (if within twenty miles of the mi or 
« left at the place of his dwelling, &c. to be preſent 


« at the time of taking ſuch affidavit, if he thinks fit. 


Now it is clearly within the reaſon and equity of the 


ſtatute, that where the party lives more than twenty 


miles from the place of caption and has a known 
agent or attorney living within twenty miles, that 
ſuch agent or attorney ſhould be notified; and this 
has long been the eſtabliſhed conſtruction, with reſ- 
** to depoſitions taken out of this ſtate. Kirby's 


eporis 1 Whiting, & c. vs. Jewel, &c. 
Staniford verſ. Henry Dewit, John Dewit, &c, 


0 


Wy 


ETITION in chancery ; ſtating, that in A. D. Chancery vin 


P 1781, the petitioner and ſaid Henry, John and ad- ſuſtain a 
I 


a Elderkin, entered into partnerſhip in trade, the —_ _ 


ſaid Henry to be reſponſible for ſaid John; that they quate remedy 


traded largely and much property was acquired there- 4 


by 3 that ſaid Henry had got a greater ſhare of ſaid 
company's intereſt into his hands, than belonged to 
him; and that ſaid company was indebted to him the 
petitioner a large ſum, and that their accounts had 
never been ſettled ; and praying, that ſaid Henry be 
obliged to account for the property he has in his 
hands; that ſaid accounts be liquidated and ſettled ; 
and that the court would order and decree, what ſhall 
be found to be right and juſt among all the co-part- 
ners. | 1 . | 


. Plea in abatement—That the petitioner has an ad- 
equate remedy at law, by an action of account. 


law. 
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7 
Judgment Plea ſufficient. Nothing appears from 


the ſtating in the petition, but what the petitioner 
remedy at law is completely adequate. 


Smith ver. Simons. 


A writing CTION for _—_— a mill-dam on the weſt 
1 line of the plaintiff s land, acroſs a ſtream of 


Gderation, water, and flowing his meadow. 


ears Plea—Not guilty. Iſſue to the court. The plain- 


hands for a tiff proved his declaration. 
f 
yearsis a leaſe The defendant then offered in evidence a writing 


within the under the hand and ſeal of Flint, the original pro- 
aue —_ prietor of ſaid land, executed in A. D. 1755 3 where 
be recorded. by, for the conſideration of five pounds, he granted 
to thoſe under whom the defendant claims, liberty of 
flowing ſaid land twelve years without reſtriction, and 

for eighty years in the winter half of the year; viz, 

from the 15th of Nov. to the 15th of May annually. 


This writing was not recorded. 


The queſtion put to the court Whether this 
writing is a leaſe which the law requires ſhould be 
recorded, or ouly a licence ? | 


By the court—lt is a leaſe, and io being re- 


corded is void as to purchaſers. Judgment That 
the defendant is guilty. 


* 


Holton verſ. Ruggles. 


A party hath & CTION of eje ment; to which a ſpecial plea 
no right to ap- was given. The plaintiff demurred to a part, 
peal from a and traverſed a part; the defendant joined the de- 


ORs. his Murrer, and an iſſue upon the traverſe was cloſed to 


favour. the jury: The demurrer was heard, and judgment for 
the plaintiff; the iſſue was not tried nor any judg- 
ment upon it for damages, &c. The plaintiff appeal- 
ed the cauſe 3 and now the defendant plead in abate- 
ment of the appeal, that there was no judgment ren- 
dered in the county court, from which the plaintiff 


4 


may bring for the ſame cauſe in their names. 


: 
' 
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had right to appeal ; it being in his favor ſo far as it 
went. a 


Judgment Plea ſufficient ; a party hath no right 
to appeal from a judgment which 1s in his favor. 


Spalding verſ. Dunlap. 


CTION of account for a certain note given by 
A Abraham Shepard, for £100, in the name and 
favor of the plaintiff which the defendant received to 
account for. 


Plea— That the defendant is not bailiff, and receiver 
of the plaintiff, &c. Iſſue to the court. The note 
appeared to be a note given to the ſelectmen of the 
town to and for the uſe and benefit of the plaintiff by 
name. The queſtionwas, whether this proved the iſſue. 


Judgment—That the defendant is bailiff and receiv- 
er to the plaintiff, and that he do account. The inte- 
reſt is the plaintiff's, and a recovery by the plaintiff 
will be pleadable in bar of any action, the ſelectmen 


Sila Spalding veyf Fitch. 


RROR to reverſe a judgment of the county If a female 
court in a proſecution for maintenance of a Ses a dif- 
f twi | charge of all 
pair of twins. — 
maintenance 


Defendant plead in bar— That on the 1oth of f a child, of 
March, the plaintiff agreed with John Adams, to ac- which the is 
cept £36 lawful money in full ſatisfaction, for the pregnant ; and 
maintenance of the child with which ſhe was then — 
pregnant; and to diſcharge him and all other perſons que was preg- 
therefrom ; and the ſaid Adams paid the ſaid Sila nant with two, 
£36 lawful money, which ſhe accepted; and there- the diſcharge 
upon, and in conſideration thereof ſhe made and exe- gemedy. 
cuted the following diſcharge in writing, viz. Know 
all men by theſe preſents, that I Sila Spaiding have 
this day received by the hand of John Adams {£36 
for and on account of the maintenance and ſupport of | 
a child of which I am now pregnant, in conſideration 8 


whereof, I do acquit, exonerate, and fully and abſo- 
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lutely diſcharge the father of ſaid child, of which I am 
now pregnant, of any demands I have againſt him; 
and any other perſon, ſhall have right to plead this 
diſcharge, who ſhall be proſecuted in my name, for 
or on account of ſaid child: Dated, March 1-th, A. 
D. 1791, Sila Spalding. Whereby the defendant is 
fully and abſolutely diſcharged from all demands of 
the plaintiff on account of ſaid-child. 


Plaintiff replied—That ſaid diſcharge was obtained 
before ſaid children were born, and before ſhe knew 
ſhe was pregnant with more than one child ; whenin 
fact ſhe was pregnant with two children who have 
ſince been born of her body alive; and thereupon 
ſays ſhe ought not to be barred without that, that 
ſhe received of ſaid Adams, ſaid {36 in full ſatisfac. 


tion of all demands, ſhe could, or might have upon 


him, and every other perſon on account of her preg- 
nancy; and without that, that ſhe executed ſaid dif. 
charge to and for the uſe of ſaid Adams, and every 
other perſon who might be proſecuted on that account. 


The defendant affirmed over his plea, and joined 
iſſue to the court. The court found the iſſue in favor 
of the defendant, and gave judgment for his coſt. 


Errors aſſigned—That the plea in bar is inſufficient, 
however the iſſue in fact might be; for that it is a 
general diſcharge of every body, and not given to the 
defendant: The minds of the parties did not meet in 
giving and receiving it; and not being plead by way 
of accord and ſatisfaction but as a diſcharge, it extends 
to one child only; whereas the ſuit is for mainte- 
nance of two. 4 | 


By the court—There is nothing erroneous in the 
judgment complained of; in ſuch ſettlements the 
1 always run a riſk ; had the children been till 

n, the money could not have been recovered back ; 
and as the terms of the diſcharge are comprehenſive 
enough to take in every body ſhe ſhould accuſe, and 


- eſpecially the father; and ſhe having charged the de- 


fendant with being the father, he hath right to take 
benefit of it, and ſhe cannot fay the diſcharge ſhall not 
extend to him. | 


SEPTEMBER TERM, A. D. 1791. 


Huntington ver. Ripley, &c. committee of the 
firſt ſociety in Windham, 


RROR to reverſe a judgment of the county 
court in, an action brought by the plaintiff a- 
gainſt ſaid committee z declaring, that he was a ſober 
diſſenter from the eſtabliſhed church in the firſt ſoci- 
ety in Windham, and ed to a ſociety of congte- 
gationaliſts in faid ſociety ; that he attended public 
worſhip there, and contributed his proportion towards 
its ſupport ; and procured and lodged a certificate 
with the clerk of faid firſt ſociety, more than three 
years ſince, of his thus having diſſented: Which cer- 
tificate was accepted in legal ſociety's meeting on the 
27th of Nov. A. D. 1786 and ſaid ſociety voted to 
excuſe him from paying taxes for the ſupport of the 
miniſtry in ſaid firſt ſociety; yet the defendants not 
ignorant of the premiſes, inſerted his name in a cer- 
tain rate-bill, made upon the liſt of A. D. 1787, and 
annexed thereto the ſum of 18/4 lawful money, as his 
proportion of ſaid tax; which was for the ſole pur- 
poſe of ſupporting the miniſtry in ſaid firſt ſociety, 
and cauſed the ſame to be collected of him to his dam- 
age £12. | 
Plea in bar That on the 16th of Oct. A. D. 1740, 
it was voted in ſaid firſt ſociety, that the ſalary granted 
to the Rev. Mr. White, ſhould be annually paid him, 
and that the committee for the time being ſhould an- 
nually aſſeſs the inhabitants accordingly ; that on the 
12th of Nov. A. D. 1764, it was voted and agreed in 
legal ſociety meeting of ſaid firſt ſociety, that Mr. 
Whites annual ſalary ſhould be £ 100 to be paid on the 
iſt of Nov. in each year, ſo long as he ſhould continue 
in the work of the miniſtry ; and that the committee 
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Every reaſona- 
ble conſtruc- 
tion is to be a- 
dopted in ſup- 
port of a ver- 
dict. 


for the time being ſhould annually make out a rate 


to pay him; that the defendants being a committee 

of ſaid firſt ſociety, did make a rate in A. D. 1788, 

upon the liſt in A. D. 178), and included the plain- 

tiffs name therein as is alledgded in his declaration 

that in the limits of ſaid firſt ſociety, there hath not 

been formed, nor hath there exiſted, nor doth there 
8 
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now exiſt, any diſtinct or ſeparate church or 
gation in which public worſhip is regularly main. 


tained, according to the intent of the law, to which 


the plaintiff had adhered and paid. 


The plaintiff replied—That there hath and doth 
exiſt in ſaid firſt ſociety a ſeparate church and con 
ation, to which he hath and doth adhere and pay. 
flue to the jury. 


The jury found that there hath not been formed or 
exiſting, nor is there now exiſting, any ſeparate or 
diſtin church or ſociety of ſeparates, in ſaid firſt ſo. 
ciety, compoſed and ſupplicd with a goſpel miniſter in 
manner as the law requires, to which the plaintiff has 
adhered, and that he has there contributed his pro- 
pores in manner and form as the plaintiff in his reply 

as alledged, and found for the defendants their coſt, 


Motion in arreſt—1ſt. It doth not appear that there 
was any vote of the ſociety laying a tax on the liſt of 
A. D. 1787. 2d. That the iſſue is immaterial. 3d. 
That the verdict does not anſwer the iſſue, and is 
contradictory and repugnant, and finds part of the 
iſſue in favor of the defendants, and part in favor of 


the plaintiff. This motion was adjudged to be in- 


ſufficient, and judgment rendered for the defendants. 


Errors aſſigned That the county court ought to 
have judged ſaid motion in arreſt ſufficient. 


Judgment of this court—That there is nothing er- 


roneous in the judgment complained of. The vote 


of ſaid ſociety in A. D. 1764, was a ſufficient author- 
ity to the committee to make the rate. The iſſue is a 
material iſſue, and the jury have found it ſubſtantially 
in favor of the defendants ; every reaſonable con- 
ſtruction is to be made in ſupport of a verdict. A- 
dopting this rule the ſuppoſed repugnancy will vaniſh 
and the verdict will read thus; the jury find that 
there is no ſuch ſeparate church or ſociety exiſting, 
&c. to which he has adhered, and hath contributed 
his proportion, &c. Which directly negates the 
facts affirmed by the plaintiff in his reply, and trav- 
erſed by the defendants. 
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Crocker werſ. Fox & Wife. 


F L hes againſt ten» 
was ſeized of the reverſion of a certain tract ant 15 3 


of land in fee, deſcribed in the declaration, of which 
the defendants were tenants in dower in right of the 
wife, for her life; that ſhe had cut and deſtroyed the 
timber and wood ſtanding upon ſaid land, and com- 
mitted waſte to the diſinheriting and damage of the 
plantiff, &c. . 


Plea—Not guilty. Iſſue to the jury. The jury 
found for the plaintiff, and (20 damages. 


\ CTION of waſte, declaring, that the plaintiff . Aon of waſte 


Motion in arreſt That the declaration is inſuffi- 
cient, not being maintainable againſt tenant in dower. 


Judgment—That the motion is inſufficient, and for 
the plaintiff to recover. This point was decided at 
Fairfield, Aug. A. D. 1772, upon a demurrer to the 

declaration in an action of waſte, brought againſt 
tenant for life. 


Exception—That this action was given in England 
by the ſtatute of Marlbridge, 52, Hen. zd, which 
does not extend here. To which it was anſwered, 
that true ſaid ſtatute does not extend here; yet it is 
reaſonable there ſhould be a remedy in ſuch caſes, 


» for the reverſioner to recover his damages, and that 

59 reaſon was univerſal and ought to govern here. Judg- 

- ment-—Declaration ſufficient. Vide Roſe vs. Hays, 

2 action of waſte againſt tenant by the curteſy. New- 

y Haven, Jan. term, A. D. 1791. 

a 

\- Carew & Town of Norwich ver/. William How- 

ſh ard. 

at | 

By RDICT for the plaintiffs laſt court, and £1 —— is — 
he damages, with which the plaintiffs were diſ- dict which is in 


fatisfied 3 and moved in arreſt of judgment, that Eb- favor ofa town, 


, enezer Backus one of the jurors who tried ſaid cauſe, 2 12 


was and is father to Ebenezer Backus of ſaid Nor- becauſe 


324 


ſome of the ju- 
rors were rela- 
ted to ſome of 
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wich, who is one of the plaintiffs. The fact was admit. 
ted by the defendant; yet he ſays, that ſaid connection 


theinhabitants. was in the knowledge of the plaintiffs when the 


A deed, under 
certain circum» 
ſtances given 
prior to the 
debt of the 
creditor will be 
dremed frau- 
dulent. 


jury were impannelled, and they made no objection 
to ſaid jurymen. 


Judgment That the motion is inſufficient, and 
that the plaintiff recover; the 'Town of Norwich is 
the plaintiff to whom the juryman was not related; 
his being related to ſome of the members that com- 

ole the corporation, is a good challenge to the favor, 
The partiality in this caſe was in favor of the plain- 
tiffs; and if the plaintiffs would not ſuggeſt it when 
the jury were impannelled, they may not afterwards 
take advantage of it in arreſt, eſpecially when it ap- 
pears to have been in their knowledge, at the time the 
jury were impannelled. 


Maſon wer}. Iſaiah Rogers. 


CTION of ejectment for a tract of land, Plea 
not guilty. Iſſue to the jury. 


The plaintiff's title was the levy of an execution 
againſt Samuel Rogers, father of ſaid Iſaiah, made in 
Nov. A. D. 1790, and was for a debt contracted in 
Oct. A. D. 1789. 


The defendant ſet up title under a deed from ſaid 
Samuel Rogers, executed in May A. D. 1789, and 
recorded ; the conſideration was, three fifty pound 


notes payable in cattle, one in four years, one in fix 


ears, and one in eight years, all without intereſt. 
he father was much in debt, when he gave the deed 
to his ſon Iſaiah ; and after giving the deed remained 
in poſſeſſion, uſed and improved the land as before, 


and let it to his ſon upon ſhares : There was noth- 


ing to make the plaintiff ſuſpect that the father had 


conveyed it away at the time of contracting the debt, 


or even to induce him to look at the record. The 
circumſtances of fraud were very ſtrong againſt the 
deed, the whole tranſaction appeared to be a mere 
truſt between the father and the ſon, to ſecure the eſ- 
tate for the benefit of the father. The jury found 3 


aw ad mA aca i =>... © 


 &: A M..2 of oi ond ics ere 
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verdict for the plaintiff, which was accepted by the 
court. 


The queſtion of law which came up in this caſe was 

— Whether, as the ſon's deed was ſeveral months prior 
to the plaintiff's debt, it was fraudulent as to him, 
whatever it might be as to other ereditors who were 
ſuch, at the date of the deed. It is evident that this 
piece of land was ſo conducted with by both father and 
ſon, as to make the plaintiff believe it was the fathers, 
and was the principal ground upon which the plain- 
tiff gave credit to the father: the deed being clearly 
fre udulent as to the creditors of the father; the land 
oug ht to be applied in diſcharge of the credit it had 
ained, by means of the falſe colours held out by both 

father and ſon. | \ 


Davidſon wer/. Davidſon. 
LPHEUS DAVIDSON a minor by his guar- Coſttazeda- 


dian, appealed from an order of the court of 9 —5 
probate making certain allowances to the widow the from probate. 
appellee. The decree of the court was afhrmed, and 
colt taxed againſt the minor, as the appeal was taken 


in his name. 


Sed quere, if it ought not to have been againſt the 
ponies, who controls the minor, and then it might 
allowed or not in his account againſt the minor, 
as it ſhould appear to the court of probate to be rea- 
ſonable or not. | 


Hosford, &c. Society's Committee in Marlbo- 
rough ver/. Lord. 
RROR to reverſe a judgment of a juſtice, in an Piſſenters from 
action brought by faid Lord againſt ſaid com- the churches & 


mittee, declaring that on the 1ſt of April A. D. 1787 ſocieties, mult _ 
he difſented "I the church and congregation in the 3 
ſociety in Marlborough and joined himſelf to the epiſ- incurred before 
copal church in Chatham; that he has ever ſince at- they went af 
tended the public worſhip with ſaid epiſcopal church 


and contributed his proportion towards its ſupport z 


326 


NEW LONDON COUNTY, 
and before the 2d of Jan. A. D. 1788, he obtained 


from Nathaniel Cornwell, warden and clerk of ſaid 
epiſcopal church, a certificate thereof and lodged the 
ſame on ſaid 2d. of Jan. A. D. 1788, with the clerk 
of ſaid ſocicty in Marlborough, and that the defend. 
ants being a ſociety's committee of ſaid Marlborough, 
for the year A. D. 1788, and not being ignorant of 
the matters aforeſaid, did make a rate of four pence 
on the pound, upon the liſt of the inhabitants of ſaid 
Marlborough, which was given in, in the year A, 
D. 1787, including the plaintiff's liſt, which was 
£155-10-3z and in ſaid bill inſerted the plaintiff's 
name with the ſum of /2-11-8 annexed; and have 
cauſ-d the ſame to be collected of the plaintiff, with- 
out law and right; for that no ſuch tax was granted 
by ſaid ſociety of Marlborough, or in any otherwiſe; 
damage { 


Plea in bar—That Mr. David Huntington in A. 
D. 1787 was, and for many years before had been 
and {till is, the miniſter of ſaid congregational church 
in ſaid Marlborough, regularly ordained and ſettled; 
and that faid ſociety covenanted and agreed to give 
him (go per annum for his ſalary ; and that on the 
27th of Dec. A. D. 1787, the plaintiff being an inhab- 
itant of and belonging to ſaid ſociety, at a legal ſociety 
meeting held in ſaid ſociety, voted and granted 
the ſum of o to ſaid Mr. Huntington for the year 
A. D. 1787, and appointed the defendants a commits 
tee to make ſaid rate, &c. which they did and cauſed it 
to be collected. To which plea the plaintiff demur- 
ed. 'The juſtice gave judgment that faid plea was 
inſufficient, and for the plaintiff to recover. 


Error aſſigned That faid plea ought to have been 
judged ſufficient. 


Judgment—That there is manifeſt error in the 
judgment complained of; becauſe the tax is for a debt 
which had incurred before the defendant diſſented 


from the ſociety in ſaid Marlborough. 
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James Curtice verſ. David Scovel. 
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RIT of error, complaining of a judgment of Ajudgment en- 


a juſtice upon a note for 6 20, entered upon 


tered by con- 
feſſion on an 


the confeſhon of ſaid Curtice, in favor of ſaid Scovel, arbitration 


in words following, viz. Sept. 11th A. D. 1790 at a 
court holden in ſaid Colcheſter, Joſeph Iſham, jun. 
juitice of the peace for New-London county preſent, 
appeared David Scovel of ſaid Colcheſter and James 
Curtice of Wethersfield and agreed, that ſaid James 
ſhould confeſs a judgment againſt himſelf for the 
ſum of £20 lawful money, due to the ſaid David by 
note dated Sept. 11th A. D. 1790, and accordingly 
ſaid James did confeſs judgment for the ſum due on 
ſaid note to the ſaid David; thereupon it is conſider- 
ed by the court, that ſaid David fhould recover of ſaid 
James the ſum of £20 lawful money debt and that 
execution iſſue accordingly. Execution granted Sept. 
14th A. D. 1790; which note is in the words fol- 
lowing, viz. For value received I promiſe to pay Da- 
vid Scovel {20 lawful money on demand, Sept. 11th 
1790, James Curtice ; that ſaid juſtice has granted 
an alias execution on ſaid judgment, dated 26th of 
Feb. A. D. 1791, on which is endorſed, that the ſum 
of one pound five ſhillings and nine pence is cancelled 
by the award of arbitrators. And the plaintiff ſays 
that ſaid note was executed and ſaid judgment ren- 
dered thereon, for the ſole purpoſe of obliging the 
ſaid James to abide the award of ſaid juſtice Iſham 
and Mr. William Hubbard, arbitrators between the 
parties, and is without the juriſdiction of ſaid juſtice 
and void : that no ſum was then ſettled and agreed 
to be due, but the whole was ſubject to a future con- 
tingency, viz. the award of ſaid arbitrators, and by 
this means a party would be without remedy in the 
law let the arbitrators be ever ſo corrupt, or the 
award ever ſo erroneous and miſtaken in point of law 
or fact; that ſaid arbitrators did not proceed accord- 
ing to their ſubmiſſion, but admitted illegal evidence 
in ſaid cauſe, &c. wherefore and for other reaſons 
apparent in the record the plaintiff in error prays ſaid 
erroneous judgment may be reverſed, annulled and 
ſet aſide. | 


note for £20 

conditioned to 
rſorm an a- 

ward, is veid. 
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This writ of error was direCted by the chief judge 
of the ſuperior court, who ſigned it, to John Francis 
of Wethersfield to ſerve and return &c. And the 
ſaid John Francis gave bond for the plaintiff at the 
praying out of ſaid writ that he ſhould proſecut: the 
ſame, &c. and ſaid writ was ſerved on the defendant 
in error by ſaid John Francis. 


To which the defendant in error plead in abate. 
ment, that ſaid John Francis, to whom this writ is 
directed, as an indifferent perſon to ſerve, and by 
whom only it was ſerved, was bondſman for the 

laintiff at the praying out of ſaid writ and thereby he 
came intereſted in ſaid cauſe, ſo that by law he had 
not right to ſerve it. Demurrer to the plea. 


Judgment—That the plea is inſufficient ; that it 


had been an immemorial practice for ſheriffs, &c. to 


give bonds for plaintiffs at praying out of their writs, 
and their ſervice of them ever been held good. Vide 
the town of Windham vs. town of Hampton, March 
term A. D. 1790. If there is any irregularity or de- 
fect in the ſervice, advantage may be taken of it; but 
here is no complaint but what the ſervice and return is 
well and properly made. 


The defendant in error then plead ſpecially and 
traverſed all the irregularities in the proceedings of 
ſaid arbitrators, complained of in the writ of error; 
to which the plaintiff demured. 


Judgment of the court That the plea is inſuſſi- 
cient and that the judgment cumplained of is mani- 
feſtly erroneous. 


By the court—Arbitration notes, or notes given to 


bind a party to abide an award of arbitrators are not 


notes for the payment of money only—conſequently 
it is now ſettled by a ſeries of uniform deciſions, that 
ſuch notes although vouched by two witneſſes, if for 
more than four pounds are not within the juriſdiction 
of a ſingle miniſter of juſtice to try; if for more than 
twenty pounds they are appealable to the ſuperior 
court. Such notes therefore are not evidence of a 
ſubſiſting debt, and ſuch was the note in the preſent 
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caſe, made and delivered into the hands of the juſtice, 
who was one of ſaid arbitrators, with the plaintiff's 
confeſſion upon it; not that there was then any thing 


due upon the note, but it was for the ſum which ſhould | 


thereafter become due by the award of ſaid arbitra- 
tors, if any thing ſhould be found againſt him. 


This is not ſuch a debt, nor ſuch a confeſſion of a 
debt, as the ſtatute contemplates and authorizes a juſ- 
tice to make a record of. e whole proceedings are 
coram non judice, and void. Beſides it is an illegal 
method to prevent a party from getting redreſſed at 
law againſt an award, however corrupt and erroneous 


it may be: 
James Curtice ver/. Iſrael Bulkley: 


RIT of error to reverſe a judgment of a juſ- 

tice, entered up upon the confeſſion of ſaid 

Curtice to ſaid Bulkley, upon a note in all reſpects 

ſimilar to the preceding cauſe of Curtice vs, Scovelz 

and judgment the ſame as in that caſe, both on the 
abatement and the merits. 


The caſe of Sage vs. Richards adjudged at New- 
Haven adjourned ſuperior court, Dec. A. D. 1770 
was—Sage executed five twenty pound notes to Rich- 
ards to oblige him to abide the award certain arbitra- 
tors ſhould make in a controverſy ſubmitted to them. 
He confeſſed judgment upon each of ſaid notes for 
{20 debt, with coſt allowed to be one ſhilling, and 
lodged them with ſaid arbitrators, to oblige him to 

orm the award. 


Error aſſigned was That the juſtice had no right 
to receive and enter up judgment upon ſaid note by 
the confeſſion of ſaid Sage as aforeſaid. 


Plea—Nothing erroneous. 


 Judgment—Manifeſt etror. As the court did not 
ſire reaſons in writing at this time, I am unable to 
ate them; but preſume the ſame reaſons governed 
the court as in the err caſes. 
| t 
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John Lord ver. Eliſha Marvin, &c. Society's 
Committee of the North Society in Lyme. 


court in an action brought by ſaid Lord vs. ſaid 
rvin, &c.; declaring, that for eight years laſt paſ- 
ſed he belonged to a church and ſociety of congrega- 
tionaliſts : That on the 14th of April, A. D. 1788, he 
obtained from ſaid church a certificate, that he be. 
longed to their church, attended and contributed his 
proportion for its ſupport, and lodged ſaid certificate 
with the clerk of ſaid north ſociety; that ſaid north 
ſociety at their legal meeting holden on the 14th of 
Sept. A. D. 1789, voted a tax of fix pence on the 
pound upon the liſt of A. D. 1788, which was ap- 
propriated to miniſterial purpoſes ;- that the defend- 
ants being a committee of ſaid ſociety, made up a 
rate- bill, and therein included the plaintiff's name 
with 48 / annexed as his proportion to pay; and for 
payment of which they cauſed a certain cow worth 
£7 to be levied upon, taken and fold. Damage / zo. 
rit dated 24th Jan. A. D. 1791. 


Defendants plead in bar That ſaid tax was laid to 
pay the arrears of ſalary due to Mr. Beckwith their 
former miniſter, who was diſmiſſed from them in Dec. 


EE con to reverſe a judgment of the county 
4 


A. D. 1785, at which time and for many years be- 


fore the plaintiff was an inhabitant and belonged to 
ſaid ſociety. | 

Plaintiff replied—That the ſum agreed to be paid 
to Mr. Beckwith, was by voluntary compoſition ; that 
the tax laid would raiſe a much greater ſum. De- 
murrer to.the reply. | 


Judgment—That the reply is inſufficient. 


Erroraſſigned—That itought to have been adjudged 
ſufficient ; and now the judgment of the county court 


is afhrmed, It appears by the pleadings, that the tax 


was laid to pay a debt incurred while the plaintiff 
belonged to ſaid ſociety. endl | 
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Pride ver/. Peters. 


CTION of aſſumpſit, declaring that he was 

owner of one eighth of a certain ſloop of the 
value of Z 18-15-0; that the defendant ſold his eighth 
part of ſaid ſloop and received the money for the 
plaintiff's uſe, and in conſideration thereof the defend- 
ant aſſumed and promiſed, &c. Plea—Non aſſump- 
ſit. Iſſue to the court. 


Upon the evidence it appeared, that this veſſel was 
ſeized for being concerned in the illicit trade; Peters 
was the libellant, Col. Halſey was the proctor that 
proſecuted, Pride and one Clark were improved as 
witneſſes; the #effel was condemned to Peters upon 
his libel, and he ſold the half of her for {75, and re- 
ceived the money. It further appeared that there 
was a ſpecial honorary agreement between them, that 
the plaintiff, Halſey and ſaid Clark ſhould ſhare one 
eighth of the net proceeds, when ſold. | 


Judgment—That the defendant did not aſſume 
and promiſe. It is clear that neither the veſſel when 
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Witneſſes inte- 
reſted in the 
queſtfon are 
not admitted 


to teſtify. 


ſold, or the money when received for it, were the 


Rage 's—and if the plaintiff has any remedy it muſt 
by a ſpecial action of the caſe, founded upon the 
particular agreement. | | 


Col. Halſey and ſaid Clark were offered as witneſ- 
ſes, and it appearing that they had ſimilar claims 
againſt the defendant, depending on the the ſame 
facts, were not admitted. 


Lee Peck ver/. State. 


ETITION for a new trial, ſtating that the peti- 
tioner was proſecuted and convicted by verdict of 
ejury before this court for counterfeiting certain 


wp of coined money; that thereupon he was taken 


2 


On a petition 
for a new trial 
in a criminal 
proſecution on 
the ground of 
new evidence, 
and before 


nto cuſtody and committed to gaol ; that he was ſur- judgment the 


V with the teſtimony of ſome witneſſes reſpect- 
ng certain facts which took place at Glaſtenbury; 
alſo with the teſtimony of Jacklin, a negro man, upon 


cauſe was con- 
tinued, the priſ- 
oner in ſuch 


caſe admitted 


which the jury convicted him; that he is able by to bail. 
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certain new teſtimony to explain the teſtimony of the 
witneſſes from Glaſtenbury ; alſo to prove that the 
character of ſaid Jacklin, negro man, is bad in point 
of truth and veracity, and prays for a new trial, 


The court received the petition and continued it ; 
judgment not being made up againſt him, he was ad» 
mitted to bail. 15 


Holms wer/. Williams & Crary. 


in the con- PPEAL from an order of the court of probate, 


ö in refuſing to appoint free-holders to diſtri- 
of a teſtator is bute 2 part of the eſtate of William Wheeler, ſen. 
togorery when deceaſed, to his fix ſons in law and their heirs. 

ihe — of The caſe was as follows, viz. William Wheeler, 
thelaw,and the ſen, was ſeized of ſaid premiſes, and on the 13th of 
2 ord Auguſt A. D. 1747 made his will and deviſed as fol- 
ken fromthe lows, viz. I give and bequeath to my grand-ſon Will- 


words of the jam Wheeler the farm I now live on, with the build. 


\ Nena ings, bounded as follow, viz. [bounds it out] to him 
my ſaid grand-ſon, his heirs and aſſigns forever; upon 
condition he pays to my grand-daughter Hannah 
Wheeler {200 old tenor bills, when he arrives to full 
age ; but in caſe my grand-ſon William dies without 
iſſue lawfully begotten of his body, then I give ſaid 
land, houſes, &c. to my ſix ſons in law, and my grand- 
daughter Hannah Wheeler, to be equally divided be- 
tween them. And wills that the remainder of his 
eſtate ſhould be ſhared by his fix ſons in law, in equal 
proportions, &c. 


William the grand-ſon ſurvived the teſtator, arrived 
to full age, and paid the grand-daughter Hannah her 
legacy of {2009 and entered and took poſſeſſion of 
the eſtate. And afterwards by deed of bargain and 
ſale with covenants of ſeizen and warranty, ſold two 
hundred acres of ſaid landto ſaid Williams, one of the 
ſons in law for {800 ; the reſidue of ſaid farm given 
him as aforeſaid, he ſold in like manner to ſaid Crary, 
another ſon in law, for the ſum of {1100 lawful 
money : That William Wheeler the grand-ſon was 
dead without iſſue of his body; and ſaid Hannah the 
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nd-daughter and all the ſons in law, except ſaid 
Williams and "oO died before William the grand- 
ſon; and Holmes the appellant is a ſon of one of the 
deceaſed ſons in law. 


The queſtion was—Whateſtate William the grand- 
ſon had in the lands deviſed to him. Whether a fee- 
ſmple abſolute, or a fee conditional, defeazable upon 
his dying at any period of his life without iſſue. If 
the latter, then there is no queſtion but what it would 
go to the ſons in law and their heirs, by force of the 
will. If the former, then the court of probate has 
done right, and the eſtate is well veſted in the gran- 
tees of the grand-ſon faid Williams and Crary. 


The court are of opinion—That William the grand- 
ſon had an abſolute fee veſted in him, and affirm the 
doings of the court of probate. 7 


It is anagreed principle of law as well as of reaſon, 
that in the conſtruction of wills, the intent of the 
teſtator is to govern, provided his intent is conſiſtent 
with the general policy of the law ; and that his intent 
is to be collected from the will. 1ſt. It is evident 
from the will, that William the grand-ſon was the 
principal object of the teſtator's bounty; and that the 
teſtator intended him a benefit at all events, by this 
deviſe. 2d. To make a proviſion for his grand-daugh- 
ter Hannah, out of the intereſt given to his pas 
ſon. And 3d. That none of his eſtate ſhould be left 
inteſtate. 


Now if, after he had given this eſtate to his grand- 
ſon and his heirs, upon condition of his paying his 
d-daughter her legacy, on his arriving to full age, 
had ſaid no more in the event of his grand-ſon's 
dying before he arrived of age, ali his purpoſes would 
have been defeated ; the grand-ſon would have taken 
nothing; this part of his intereſt would have been 
inteſtate, and his grand- daughter not have been pro- 
vided for. Alſo further contemplating, that in caſe 
his grand-ſon ſhould thus die before he come of age, 
and leave lawful iſſue of his body, it might be a doubt 
whether ſuch iſſue could take the eſtate and perform 


the condition. To guard againſt and to obviate all 
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theſe difficulties which might ariſe, he adds the fol. 
lowing clauſe ; but in cafe my grand- ſon dies without 
iſſue, &c. then I give, &c. 


The queſtion ppon this caſe is—What time, dyin 
without iſſue refers to, whether to any time indif 
criminately, or to the time before he arrived of age. 


The court are of opinion—That it refers to the lat. 
ter only; for the following reaſons : 1ſt. The words 
taken in connection with what proceeds and follows 
evidently carry that meaning. 2d. It was not ne- 
ceflary they ſhould extend beyond that period in order 
to anſwer the purpoſes of the will, for upon the grand- 
ſon's arriving of age and paying the legacy, the eſtate 
would become veſted in him, and the grand-daughter 
be provided for, and no part of his intereſt be left 
inteſtate. 3d. If it refers to any time indiſcriminate» 
ly, then, if the grand-ſon ſhould be ſo unfortunate as 


never to have lawful iflue, he could never call the eſ- 


tate his own, could never diſpoſe of it let him live 
ever ſo long; which would be a diſadvantage and an 
embarraſſment to him that could never have been the 
intention of a benevolent grand-father to bring upon 
a favorite grand-ſon, whom he deſigned to advance 


in life. 4th. The legacy was a groſs ſum ordered to 


be paid upon his arriving of age. In caſe the grand- 
ſon had died immediately after payment, that which 
was intended for his benefit would have been to his 
diſadvantage ; for the { 200 would have been paid out 
of his eſtate, without having any opportunity to re- 
imburſe it from the eſtate deviſed to him. The obvi- 
ous intent of the teſtator, collectable from the will is, 
as though he had ſaid, that in caſe his grand-ſon Wilk 
iam died without ifſue lawfully begotten of his body, 
before he arrived to full age, that then the eſtate ſhould 
go to the fix grand-ſons and the ſaid Hannah, &c. 


This judgment of the ſuperior court was reverſed 
in the ſupreme court of errors, in June, A. D. 1795, 
for the following reaſons, viz. | 
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Supreme Court of Errors, June, 1795. 
John Holmes, &c. verſ. William Williams, &c. 


RROR to reverſe a judgment of the ſuperior 
E court holden at New-London on the 4th Tueſday 
of Sept. A. D. 1791, affirming the decree of a court 
of probate at New-London, holden on the 7th day of 
Feb. 1791. Judgment of the ſuperior court reverſed, 
and the reaſons for reverſal, and the ſtate of the caſe, 
as follows. 


William Wheeler the elder being ſeized in fee of 
certain lands and tenements, on the 13th of Aug. in 
A. D. 1747, deviſed the ſame in the following words, 
viz. To my grand-ſon William Wheeler his heirs and 
aſſigns forever, on condition, he pay to my grand- 
daughter Hannah Wheeler {200 old tenor bills, 
when he arrives at lawful age; but in caſe faid Will- 
iam dies without iſſue lawfully begotten of his body, 
then I give ſaid lands and houſe to my fix ſons in law. 
and my grand-daughter Hannah Wheeler, to be e- 
qually divided between them. It ought to be noted 
alſo, that in other parts of the will he deviſes lands to 
four of his ſons in law mentioning them by name, 
and their wives, to hold in ſome inſtances to the ſo 
in law and his wife their heirs and aſſigns; and in 
others to the ſon in law his heirs and aſſigns forever. 
The teſtator died ſoon after making the will aforeſaid, 
and the ſame was duly proved and approved,and Will- 
am Wheeler the younger went into poſſeſſion of the 
lands deviſed to him, and when he arrived at full age 
he paid the legacy to ſaid Hannah; and for a valuable 
conſideration ſold ſaid lands to William Williams and 
Nathan Crary, two of ſaid ſons in law, who went 
into poſſeſſion of the ſame. William Wheeler the 
younger after having thus ſold the lands died without 
leaving any iſſue, and without ever having had any 
flue; four of the fix ſons in law, to whom ſaid lands 
were given after the death of William Wheeler the 
younger, as alſo Hannah Wheeler died before him : 
And the plaintiffs in error being heirs of thoſe deceaſ- 
ed ſons in law, as well as of William Wheeler the 
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0 : 

elder, moved the aforeſaid court of probate for a dif. 
tribution of theſe lands as parts of the eſtate of Will. 
iam Wheeler the elder, according to his will. The 
court of probate negatived the motion ; and they ap. 
pealed to the ſuperior court, and the ſuperior court 
affirmed the decree of the court of probate as men- 
tioned above. The defendants in error are the two 
ſurviving ſons in law, and the purchaſers under Will. 
iam the younger all the above facts appear, and the 
reaſons given for the appeal and the pleadings. 


The' queſtion before the court involves three points 
—1ſt. Whether the limitation to the ſons in law, and 
to Hannah Wheeler be in point of law good; or 
whether it be not too remote being to take effect af- 
ter the death of William the younger without iſſue of 
his body, and therefore not good. 2d. Whether 
the ſale of theſe lands by William Wheeler the youn- 
ger will prevent the limitation from taking effect? 
3d. What kind of eſtate (if any) had the ſons in law 
and Hannah Wheeler in theſe lands by virtue of the 
limitation in ſaid will, that is to ſay, whether the lim- 
itation over to them was as an eſtate for life or in fee? 


It is agreed on all hands if the teſtator meant and 
it be the fair conſtruction of the words he made uſe 
of, that the ſons in law ſhould have the eſtate, after 
an indefinite failure of iſſue of William the younger 
that the limitation of them is void. Such a limita- 
tion would tend to create a pe ity, and in point 
of law would be, and in point of ſound reaſon ought 
to be void: But if it be his meaning, and be alſo the 
conſtruction of his. words, that the limitation ſhould 
take effect in caſe William Wheeler the youn 
ſhould die leaving no iſſue, at the time of his death; 
under ſuch circumſtances the limitation by the laws 
of England would be good; and there can be no rea- 
ſon given why it ſhould not be good in this ſtate; 
that this is the grammatical conſtruction of the words 
in the will cannot be doubted ; a legal conſtruction 
however is contended for in contradiſtinction to 2 


grammatical one, vizs that a dying without iſſue, 


means not, leaving no iſſue at the time of his death; 
but means a failure of iſſue at any time, be it ever ſo 
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remote after the death: Agreeably to this conſtrue- 
tion was determined the caſe of Dormer vs. Beau- 
clerk, II. Atkins, 308; and the caſe of Saltem vs. 
Saltem, in II. Atkins, 376; caſe of the Attdrney 
General vs. Hind, I. Brown, 170; and the cafe of 
Bigoſe vs. Rinſley, I. Brown, 178. And in giving 
his opinion in the laſt caſe Lord Thurlow ſays, to call 
a dying without leaving iſſue, the natural ſenſe of dy- 
ing without iſſue, is againſt all the caſes; and yet the 
ſame Lord Thurlow ſays in giving the fame opinion, 
that the grammatical conſtruction of the words, dy- 
ing without iſſue, is a dying without ifſue living at the 
time of his death, and that is the ſenſe in general of 
thoſe who uſe the words. And in giving his opinion 
in the caſe of the Attorney General againſt Hind, he 
ſays, alluding to the conſtruction he thought himſelf 
bound to put upon the words dying without iſſue or 
without heirs—* I am ſorry the judges have thought 
« themſelves bound to conſtrue wills contrary to their 
« own opinion of the intent ; the words if conſtrued 
« here otherwiſe than they have uſually been, would 
« overturn the rules of conſtruction, though not the 
© rules of law; if they have been always held to 


« mean a diſtant dying without ifſue and it ſhould 


©« now be held otherwiſe, it will ſhake the rules of 
« property, &c.” Lord Hardwick alſo in Dormer 
v5. Beauclerk, ſays, „There was no doubt about the 
intention of the teſtator, but thought himſelf bound 
to make a decree contrary to that intention, becauſe 
the legal import of words is different from a natural 
one.” 2 


In I. Salk. 225, where the words of the will were 
to B. and the heirs of his body, and if B. ſhould die 
without iſſue living, then to C. the limitation was hol- 
den to be good: In I. Eqt. Abridg. where the words 
were, not having iſſue of the body, then living, then 
to D. to go over to D. for the reſidue of the term, 
this limitation to D. was holden to be good: In III. 
Atk. 282, the teſtator willed and deviſed, if he ſnould 
leave no legitimate ſon or daughter, who ſhould leave 


any child behiad them, that C. ſhould have the eſtate 
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both real and perſonal, &c. and the limitation to C, 
was decreed to be good. It is ſaid by Lord Harcourt 
in I. Peer Williams 199, (though it is an obiter opin- 
ion) that a dying without iſſue ſhall be taken accord- 
ing to common parlance, viz. Iſſue living at the death, 


« On a deviſe of a term for years to a ſon by 
© name Henry for his life and no longer, and after 
* his death, to ſuch of the iſſue of the ſaid Henry ag 
« Henry by his will ſhould appoint; and in caſe 
«© Henry ſhould die without iſſue, then to his brother 
« Albenus for the reſidue of the time”—it was de- 
termined by Lord Chancellor Parker in I. Peer Will 
1ams, 432, that the deviſe over to Albenus was good, 
and that the words dying without iſſue, or ſhould die 
without iſſue ſhould be taken in the vulgar ſenſe ; he 
obſerves however, “ That there was a great diverſity 
« betwixt a deviſe of a freehold for life, to A. and if 
« A. dies without iſſue then to B. and a deviſe of a 
te term in the ſame words, becauſe the words (if A. 
« dies without iſſue) in caſe of an inheritance, are in- 
« ſerted in favor of the iſſue, and to lEt in the iſſue, 
« after the death of the father ; but in caſe of a term, 
« theſe words cannot have ſuch effect, for the father 
« takes the whole, which on his death will not go to 
&« his iſſue, but will belong to the executors.” The 
ſame obſervation he alſo makes afterwards in Page 
667 of the ſame book in giving his opinion in the 
cauſe Target vs. Gaunt—it was determined in the 
caſe of Hughes vs. Sayer, in I. Peer Williams 534, 
where C. having two nephews A. and B. deviſed the 
ſurplus of his perſonal eſtate to them, * and if either 
« of them ſhould die without children, then to the 
« ſ{urvivor;” that dying without children then living, 
becauſe the immediate limitation over was to the ſur- 
viving deviſee. So in chancery proceeding 528, where 
A. deviſed portions to his four children, payable at 
their reſpective ages of 21 or marriage, and in caſe 
any of them ſhould die before the time of payment or 
without iſſue, then his or their portion to go to the 
ſurvivor or ſurvivors, and his heirs; the ſame con- 
ſtruction was given to the words dying without 
iſſue. In the I, Peer Williams, 563, where the teſ- 
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tator gave his perſonal eſtate to his wife, and made 


her executrix, provided, that if ſhe ſhould die without 
iſſue by the teſtator, then after her deceaſe, a remain- 


der over, the remainder over was held to be good. 


In III. Peer Williams 258, where the words ( with- 
out leaving iſſue,” were made uſe of: In 2 Atk. 642, 
where the expreſſions were, leaving no heirs of his 
body: In I. Peer Williams 664, where the expreſ- 
ſions were, leave no iſſue of their reſpective bodies; 
and in III. Durn. 143, where the expreſſions were, 
leaving no iſſue behind him: In all theſe caſes the 
words were underſtood according to their natural im- 
port, and the remainders ever were held to be good, 
and thoſe both in real and perſonal eſtates. 


The caſe is ſtated in Fearn, on remainders, p. 368, 
and is as follows; W. C. left and bequeathed unto 
« his daughter and only child, all his worldly ſub- 
« ſtance, lands, ſtock, and debts, and.houſhold goods, 
« provided ſhe married by the conſent of his execu- 
« tors therein mentioned : But in caſe ſhe married 
« without the conſent of his executors, ſhe was to have 
« only twenty cows and a horſe for her whole for. 
« tune; and after naming A. and B. his executors, 
« he appointed that in caſe his ſaid daughter ſhould 
« die without ifſue, all his ſubſtance ſhould return 
« back to his executors, to be diſtributed, as he ſhould 
« thereafter direct. And laſtly, in caſe his daugh- 
« ter ſhould marry without conſent or die without 
« jſſue, he appointed that all his ſaid ſubſtance, &c. 
% ſhould return back to his executors, to be by them 


« diſtributed in manner following, viz. to his neph- 


« ew J. D. 100; to H. G. (50; to each of his 
« executors aforeſaid 50; to his daughter 20 cows 
« and a horſe only ; and the remainder to be equally 


« divided among the children of his fiſter E. F. 


«© The queſtion was—Whether the limitation over 


« of the perſonal eſtate after the death of the teſta- 
te tor's daughter without iſſue, was good. 


The court of chancery in Ireland held it was; 
“and their decree was confirmed by the houſe of 
* Lords here, upon the opinion of the judges, that 
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cc the bequeſt over was to take effect on the death of 
« the daughter, without iſſue then living.” 


Thus ſtands the caſe as decided in Weltminſter 
Hall. It is very probable, if the queſtion was to come 
up now as a new one there, the judges would deter- 
mine according to the natural and grammatical con. 
ſtruction of the words: In this ſtate where the policy 
is not to force a conſtruction to favor heirs, there can 
be no doubt, what the true conſtruction, of dying 
without iſſue lawfully begotten of his body ought to 
be; the ſenſe is, if there be no iſſue living, at the time 
of his death, the ſame conſtruction ought to be put 
on the words here, as was formerly in Great-Britain 
put on them, when applied to perſonal and houſhold 
eſtate. 


As to the ſecond queſtion, it is very clear that the 
teſtator did not intend, the ſons in law ſhould be de- 
feated of their intereſt by any act of William Wheeler 
the younger, in caſe of his dying without jiſſue; it 
would be very unreaſonable that they ſhould be fo 
defeated, and on the foot of reaſon only we may ſay 
it is impoſſible, to be ſure, if any intereſt had veſted 
in them at the time when William the younger 
ſold the eſtate. And that an intereſt, and a deſcend- 
able one to, had veſted in them, is clear from the caſe 
of Marks againft Marks, in I. Str. 199, as well as 
from other authorities. The caſe of Pells vs. Brown 
in Cro. James 590, is decifive, that an executory de- 
viſe cannot be prevented or deſtroyed by any altera- 
tion or ſale of the eſtate out of which or after which 
it is limited; Fearn on remainders, p. 306, alſo lays 
down the ſame principle: And we are of opinion that 
the ſons in law took by way of executory deviſe ; that 
is, that William Wheeler the younger was ſeized in 
fee of this eſtate, of courſe the limitation to the ſons 
in law could be good, but by executory deviſe : Had 
William the younger been tenant in tail, there could 
have been no diſpute about the meaning of the words, 
dying without iſſue of the body, becauſe in ſuch caſe a 
limitation over would have been good after an indefi- 
nite failure of iſſue: But ſuppoſe he was tenant in 
tail he could not defeat the remainder man by execu- 
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ting a common deed of bargain and ſale of the lands, 


but the conveyance mult be by fine, or by ſuffering a 


common recovery. 


It is now to be conſidered whether the ſons in law 
took an eſtate in fee, or only an eſtate for life; it be- 
ing once determined that the technical words neceſ- 
ſary to convey a fee in a deed, are not neceſſary to 
convey a fee in a will, but that the intention of the 
teſtator 1s principally to be regarded as the rule of 
conſtruction; there can be no doubt but the ſons in 
law as well as Hannah Wheeler took a fee a deſcend- 
able intereſt, and which their heirs would be entitled 
to take, if they (the ſons in law or ſaid Hannah Whee- 
ler) ſhould not be alive, at the death of the grand- ſon 
without iſſue of his body: If the teſtator intended 
they ſhould take but an eſtate for life; Why did he 
not ſay fo, in ſo many words ? Why is he totally ſilent 
with reſpect to this eſtate, after the death of the ten- 
ants for life? If they are ſo to be conſtrued ; Why 
doth the teſtator ſay that this eſtate ſhould be equall 
divided among the ſons in law and faid er. 
Wheeler, if they each were to have but a life eſtate ? 
Becauſe if one or more of the deviſees ſhould die be- 
fore William the grand-ſon, it could not be equally 
divided between them as ſome could not take. Not 
to mention the abſurdity of giving a life eſtate to theſe 
uncles of the grand-ſon, to take effect after the death 
of the grand-ſon, who probably would out live them : 
It may be very doubtful whether the modes of ex- 
preſſion, accompanied with the other circumſtances 
in this caſe, would not be ſufficient to give the ſons 
in law and the grand-daughter a deſcendable intereſt 
even in Great-Britain, where the judges are ſo hedged 
in, and fettered with technical rules, as to be obliged 
in ſome inſtances on queſtions of this ſort, to decide 
contrary to the intent of the teſtator, and to what wy 
think is ſound ſenſe; but let us ſee what their deciſ- 
ions have been. 


The general rule there is That it is not neceſſary, 
in order to convey a fee by a deviſe, that the words 


«© to him and his heirs forever,” ſhould be made uſe 


of, as in a deed ; but a deviſe to a.man and his aſſigns, 
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to a man and his children, to a man and his iſſue, will 
create a fee; it is ſaid however by Lord Chief Juſtice 
DeGrey, in III. Wilſon, 418, that if a teſtator devi- 
ſes his lands in ſeveral parcels to divers perſons, with- 
out any words denoting a limitation, the deviſees will 
have but an eſtate for life. It is alſo ſaid by Lord 
Mansfield, in Doug. 734, that a deviſe of all a man's 
eſtate, the ſame lying at a particular place, will carry 
but an eſtate for life; but that a deviſe of all a man's 
eſtate, without any words of limitation at all, if it bz 
not mentioned where it lies, will carry a fee. 


What difference there is in theſe ſeveral inſtances 
put, it is difficult to aſcertain z and why in each caſe 
a fee would not paſs, no ſolid reaſon can be given: 
And Lord Mansfield in giving his opinion in the caſe 
in Doug. above cited, plainly ſhewed what rule of 
conſtruction he thought ought to have been adopted, 
had it been a new queſtion 3 and of courſe how he 
would have decided the. queſtion in this ſtate ; his 
words are, «I verily believe, that in almoſt every 
« caſe, where by law a general deviſe of lands 1s re- 
« duced to an eſtate for life, the intent of the teftator 
ce is thwarted ; for ordinary people do not diſtinguiſh 
« between real and perſonal property. The rule of 
« law however is eſtabliſhed and certain, that ex- 
« preſs limitation or words tantamount are neceflary 
c to paſs an inheritance ; all my eſtate, or all my in- 
cc tereſt, will do; but all my lands lying in ſuch a 
« place, is not ſufficient ; ſuch words are conſidered 
« merely as deſcriptive of the local ſituation, and on- 
« ly carry an eſtate for life ; nor are words tending 
« to diſinherit the heir at law, ſufficient to prevent 
& his taking, unleſs the eſtate is given to ſomebody 
&« elſe.” | 


In perſonal eſtates common ſenſe prevails as to the 
conſtruction of a bequeſt; in real eſtates it does not 
and principally becauſe it is the policy of Great-Brit- 
ain to keep eſtates in families and not to ſuffer the 
heir to be diſinherited, as is ſaid by Lord Mansfield, 


but by expreſs limitation or words tantamount ; no 


ſuch policy however obtains here ; all the heirs are 
as much entitled to the real as the perſonal eſtate, 


JUNE A. D. 1795. 


but in Great-Britain, if a man in his will expreſs him- 


ſelf thus, © I give my houſes to A. B. to pay my 
« debts,” thoſe words carry a fee. So a deviſe to 
A. B. to ſell, is a fee, or a deviſe of houſes charged 
with debts, which takes money out of the pocket of 
the deviſee, is a fee. So it is laid down by Lord 
Chief Juſtice DeGrey, in III. Wilſon, 418—the fol- 
lowing words were determined. by three Judges a- 
gainſt Hol. T Chief Juſtice, to carry a fee, as reported 


in II. Lord Raym. 832. „ give ratify and confirm 


« to my ſon John Billings by ſuch time and term for 
« years, which now is or at any time after my de- 
« ceaſe may happen to be in my power to diſpoſe of 
« in whatſoever I hold by leaſe of J. N. and I. S. 
« and alſo the houſe called the Bell Tavern, in St. 
« Nicholas Lane, together with the ſtable thereunto 
« adjoining.” 


And Lord Chancellor 'Talbot, a man of excellent 
ſenſe and a very found lawyer, determined, that a fee 
was Carried by a will worded thus, « as to my tem- 
« poral eſtate with which it has pleaſed God to bleſs 
« me, I' diſpoſe of the ſame ; I will that my debts be 
« paid,” after which he diſpoſed of ſeveral pecuniary 


and other perſonal legacies, gave four ſhilling per 


week to a relation for her life ; then came theſe words 
« all the reſt of my eſtate, goods and chattels what- 
« ſoever real and perſonal, I give to my beloved wife 
« whom I make executrix”—the caſe is reported in 
III. Peer Williams, 294—298 z and the reporter ſays 
the Lord Chancellor with great clearneſs, decreed 
that all the real eſtate did well paſs by the will, to the 
teſtator's wife and her heirs; then, on carefully at- 
tending to the authorities on this ſubject in Great- 
Britain, and their applicability on this ſtate, as well as 
to the plain conſtruction of this will apart from all 
authorities, we have no doubt that the three propo- 
tions or queſtions before mentioned are with the 
plaintiffs in error, and therefore ſaid judgment of the 
luperior court ought to be reverſed. 
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Gates, &c. ver/. Nobles; 


It is no anſwer RROR to reverſe a judgment of the county 
eee mare FE court in an action of aſſumpſit Nobles v. 
the court to ſay Gates, &c. for the ſervice of his ſervant, demanding 
it is overruled. { 8-0-0, Plea in abatement—That it was an attach- 
On a demurrer ment and neither the perſon or eſtate of one of the 


__ 
_— arp defendants had been attached. Judgment—Plez 


determine overruled. 


whether the 
evidence is ſuf- Defendants plead non aſſumpſit. Iſſue to the court, 


ſicient or inſuf- The evidence was, that the defendants jointly agreed 
On to give the plaintiff {8 for the ſervice of his ſervant; 
that one of them gave his note for that ſum to the 
plaintiff, which he accepted, and has ſince ſued and 
recovered judgment upon it, but has got no ſatisfac- 
tion the debtor being a bankrupt—and this action is 
2 upon the original parole contract againſt 
th. s 


The defendants demured to the evidence; and 
the plaintiff joined in the demurrer. The county 
court gave judgment that the defendants did affume 
and promiſe, and for the plaintiff to recover. 


General errors aſſigned. 


* | 
Judgment-—-Manifeſt error. The court ought to 
have anſwered the plea in abatement ; to fay it is 
overruled is not any proper anſwer. The court 
ought to have anſwered the queſtion put in iſſue by 
the parties, viz. Whether the evidence was ſufficient 
or not. A perſon's accepting of a written ſecurity, 
for a parole promiſe from the promiſor, extinguiſhes 
the parole promiſe; and the plaintiff having accepted 
a note from one of the joint promiſors, the joint 
promiſe by parole was extinguiſhed. , 
A defendant in Matſon verſ. Meach. 
an action of | | 
not lebartfm A CTION of treſpaſs on land brought before 
his plea of title juſtice. A plea of title was put in by the de- 


put in before fendant, and the cauſe came by appeal to this court. 


3 The defendant moved to alter his plea, to juſtify 2s 


er defence. to part and to plead not guilty as to part. 


2.222. © om. 0 
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By the court It cannot be done. The defendant 
muſt putſu e and rely upon his plea of title made be- 
fore the ju ſtice, and may not be permitted to reſort to 
any other defence; for if he fails to make out his ti- 
tle ſet up in his plea, paramount to the poſſeſſion or 
other title of the adverſe party; judgment ſhall be 
rendered a gainſt him ſor treble damages and coſt of 
ſuit. 


. . >; 


Middleſex County, Dec. Term, A. D. 1791. 
Penfield verſ. Norton. 
ER to reverſe a judgment of the county Inga proſeeu- 
A 


court in a proſecution for maintenance of a 1 | 
rd child, brought by Norton againſt Penfield— jard child, it 
the complaint did not ſtate that the child was born. muſt appear 
| thatthe child is 
Penfield was defaulted ; and the court proceeded and born, the moth- 
made up judgment againſt him, without examining er muſt be ex- 
the mother, as to who the father of the child was, amined — 
that he ſhould pay to the mother three ſhillings per my er. 7 
. . oo gis to be giv- 
week for four years, for its ſupport in caſe it lived, en by way of 
but it appearing to the court that ſaid child was dead damages for the 


they gave judgment that the plaintiff recover { charges of the 
being the . charges of ſaid child and coſt. child's funeral. 


Errors aſſhgned—1ſt. That there was no direct aver- 
ment in the complaint that the child was ever born. 
zd. The mother was not examined touching who 
the father was. 3d. The child being dead, nothing 
ought to have been allowed for the funeral charges. 


By the court—Manifeſt error. That the child 
was born, is a neceſſary averment in a proſecution of 
this nature, before trial. And as the complaint in 
ſuch caſes is often commenced before,the child is 
born, and the man taken and bound to anſwer before 
the county court upon it; yet the court will continue 
the cauſe until the child = born, and then allow the 

| 1 


that ſome of 


346 MIDDLESEX COUNTY, 


complainant to add that fact PIP of ſupplement to 
her complaint. 'That the mot 

touching who the father is, was determined upon 2 
writ of error, at Litchfield Aug. A. D. 1772, in the 
caſe of Eliſha Truman vs. Rachel Sacket. 


Lewis ver/. Niles. 


reger CTION of the cafe for ſpeaking defamatory 
dene that words of the plaintiff; there were ſeveral counts 
there was ſuch in the declaration for ſeveral diſtinct ſets of words. 
a report before 


the defendant Plea—Not guilty. Iſſue to the jury. The jury 
ſpoke the found the defendant guilty and {9 damages. 


words, not ad- 
miſhble. No 


cauſe of arreſt 


In an action of 


The defendant offered evidence upon the trial, to 
prove, that there was ſuch a report in circulation a- 
the words laid, bout the plaintiff, before he ſpoke the words charged 
are not action- in the declaration; but not admitted; common re- 
_ port not a juſtification for ſlander. 


The defendant moved in arreſt of judgment—That 
there were ſeveral ſets of words laid in the declara- 
tion, ſome of which were not actionable, and the ver- 
dict is general and goes to all the words laid, and the 
court cannot know but the damages were aſſeſſed by 
the jury for thoſe words which are not actionable. 


Judgment—Motion in arreſt inſufficient ; if there 
is any ſet of words laid in the declaration, which are 
actionable, the plaintiff hath right to recover, and the 
court will preſume the jury have done right in the 
aſſeſſment of damages. Beſides upon the whole view 
of the caſe it appears that the plaintiff has a good cauſe 
of action: further the defendant might have demured 
to the inſufficient ſets of words, and put the queſtion 
to the court. | 


Mary Alſop verſ. Dewy Hall. 
Ways hah: ; CTION of treſpaſs. Plea not guilty. Iſſue to 


e is made h ö 
defcazable up- the jury. The queſtion was upon the title. 


on payinga ſum Abiſah Hall, now deceaſed, on the 9th of Dec. A. D. 


ormoneyon de. 1785, mortgaged the land to the plaintiff, by deed of 


mult be examined 


reer —_ 


d 3 


tle. 
D. 
1 of 
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that date, defeazable upon his paying to her the ſum mand, the 


of {181-1-10 lawful money upon demand, with the 
intereſt. Said Abijah remained in the poſſeſſion 
until March, A. D. 1788, when he died ; the defend- 


ant being his ſon and heir, alſo adminiſtrator on his 


eſtate, entered upon the land and took the profits and 
cut the timber. | 


Plea—Not guilty. Iſſue to the jury. Verdict for 
the plaintiff upon the third confideration The plain- 
tiff's title was the mortgage deed aforeſaid. The de- 
fendant claimed as heiran 
Abijah Hall. | 


By the court—The ſaid Abijah could have no lon- 
ger time than his life to pay the money, upon his 
death the money not being paid, the title of the plain- 
tiff became abſolute at law, and the defendant has no 
_ at law either as heir or adminiſtrator to ſaid A- 
ijah. 


Stephen T. Hoſmer, adminiſtrator of the eſtate 
of Gen. Parſons ver. Thomas Brattle. 


RROR to reverſe a judgment of the county 
. court in an action of debt by book, brought by 
d adminiſtrator againſt ſaid Brattle; to which ac- 
tion faid Brattle plead in bar, that upon the death of 
fid Parſons his eſtate was repreſented inſolvent, and 
commiſhoners were appointed to examine and allow 
the claims of the creditors ; that ſaid Parſons was in- 
debted to him at his deceaſe by note, the ſum of £40 
which he exhibited to ſaid commiſſioners for allow- 
ance ; that at the ſame time he was indebted to ſaid 
Parſons by book, the ſum now in ſuit ; that the com- 
miſhoners offset ſaid book debt againſt ſaid note, and 
reported only the balance due on faid note after de- 
duCting ſaid book debt. 


To which a ſpecial demurrer was given—1ſt. 
That ſaid commiſſioners had no right by law to make 
ſuch offset. ad. It does not appear, that the com- 
miſſioners examined the books or that ſaid adminiſtra- 
tor was preſent, 3d. Said note could be conteſted at 


mortgagor has 
no longer time 
than his life to 


pay it in. 


and adminiſtrator to his father 


It is the duty of 
commiſſioners 
on inſolvent eſ- 
tates, to offset 
mutual debts 
between the 
creditors & the 
deceaſed, and to 
report the bal - 
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common law by the adminiſtrator notwithſtanding it 
being allowed by the commiſſioners, and ſo non conflat, 
that any thing is due on ſaid note. 


Judgment of the county court—That the plea in 
bar was ſufficient. The ſame matters were aſſigned for 
error which were contained in the ſpecial demurrer. 


Judgment—That there is nothing erroneous in the 
judgment complained of. It is the province of the 
commiſſioners. to offset counter-claims, between the 
creditors and the deceaſed, and to report only the bal. 
ance they find due. The adminiſtrator may conteſt 
the note at common law, notwithſtanding ſuch offiet; 
and if the note is avoided then the remedy will be 
clear for the plaintiff to recover the book debt. 


Neo- Hauen County, Jan. Term, A. D. 1792. 
Catharine Lawrence verſ. James Clark. 


In an action of TNDEBTTATUS aſſumpſit for money had and re- 
indebitatus aſ- ceived; declaring, that on or about the Iigch of 
* and Dec. A. D. 1789, the defendant became indebted to 


received by the the plaintiff in the ſum of { 193-12-6 money of New- 
defendant, it is York, for ſo much money had and received for the 


_ © notneceſlaryto uſe of the plaintiff, and to pay over to her, and being 


lay of whom ſo indebted, &c. he aſſumed and promiſcd, &c. De- 
murrer to the declaration. 


The only exception taken was—That the declara- 
tion was too general, in that it did not point out of 
whom or by whoſe hands the money was received, 
whereby the defendant could know how to make de- 
fence. | 


Judgment— That the declaration is ſufficient. 
This is according to the forms of declaring in actions 
of indebitatus aſſumpſit generally, for money had and 
feceiyed. 4 = 


JANUARY TERM, A. D. 1792. 55 


Enos Smith, adminiſtrator of Ann Cater ver/. | 
Nathaniel Smith. 


N CIRE FACIAS againſt ſaid Nathaniel as agent, A ſum ordered 
factor and debtor to William Cater. In this tobe paidto the 

caſe, the court determined, that a ſum of money or- Juen nde 

dered to be paid to the wife upon a divorce from her her huſband, is 


huſband, was recoverable out of his eſtate, recoverableout 


of his eſtate. 
Bacon & Tomlinſon wver/. Warner. 


TIETITION in chancery ; ſhewing, that Daniel An obligation 
Grey abankrupt, aſſigned to the petitioners an ex- aſſigned is ſub- 
ccution in his favor againſt Joſeph Webb of Wetherſ- Wares — 
field, for the ſum of {75-75-10 lawful money debt and 22 . 
coſt, dated the 6th of Feb. A. D. 1788, in payment of ſignee, as it was 
a debt ſaid Grey owed them; that they delivered ſaid in the — of 
execution to ſaid Warner, conſtable of ſaid Wetherſ- a atk 
field, who received it to levy and collect, and inform- 
ed him that ſaid execution was aſſigned to them, and 
that ſaid Grey was bankrupt ; that ſaid Warner col- 
Vded a part of the money and got ſecurity for the 
remainder, and ſuffered ſaid execution to run out; 
whereby he became liable to pay it; that ſaid Webb 
and faid Warner contrived together to defraud the 
petitioners of ſaid debt, procured a diſcharge of ſaid 
execution from ſaid Grey, whereby the petitioners are 
defeated of their remedy at Jaw againſt ſaid Warner, 
and ſaid Webb is inſolvent : Praying that ſaid Warner 
may be compelled to pay ſaid execution to them, &c. 


To which petition ſaid Warner made the follow- 
ing anſwer, viz. he admitted that he received ſaid ex- 
ecution to collect; that he collected £32 upon faid 
execution and paid it to the petitioners; that there 
was no aſſignment written upon ſaid execution; that f 
he knew of none except by the verbal information of 6 
Samuel Thatcher, who delivered him ſaid execution. | 
That the note on which ſaid execution was recovered 
was given for the balance upon a ſettlement of ac- 
counts, between ſaid Grey and Webb; in which ſet- | 
flement there was a miſtake, which was diſcovered, 
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and ſaid Grey had = ſaid Webb a writing enga. 
ging to rectify it, by endorſing the ſum upon ſaid 
note, long before ſaid execution was aſſigned to the 
petitioners; that ſaid Webb, without the knowledge 
or privity of the reſpondent, in purſuance of ſaid a. 
greement applied to ſaid Grey and obtained ſaid dif. 
charge, it being for the amount of ſaid miſtake and no 
more; and of which the reſpondent had no knowl. 
edge, until five days after it was done; and that he 
never did collect any money on ſaid execution, except 
ſaid £32, which he paid to the petitioners. To this 
anſwer the petitioners demured. 


Judgment of the court—That the anſwer is ſuſh- 
cient, and that the petitioners take nothing by their 
petition. 

Firſt, becauſe ſaid debt was ſubject to the ſame e- 
quity in the hands of the aſſignees, the petitioners, as 
it was in the hands of Grey. This is a ſettled prin» 
ciple in equity; except, in favor of commerce, the 


caſe of bills of exchange and negotiable notes. 


Secondly, Warner being an officer, is not liable 0 5 
the petitioners in equity for money which he had not 
collected, on the ground of a non feazance, from 
which he was legally and fairly diſcharged without 
any fraud in him. 


Turner ver/. Tuttle. 


bes CTION of the caſe, declaring, that on the 
runs the riſk of day of A. D. 17 the defendant was 
its being true = eſſed of a certain note ſigned with the name of 
e egg imothy Pickering, and counterſigned by Tyſon, 
lckrme it to dated the 7th of June, A. D. 1781, for one hundred 
be ſuch. and eighty dollars; which note, the defendant put off 
| and paſſed to the plaintiff as and for a good note iſſued 
by ſaid Pickering under the authority of the United 
States. And to induce the plaintiff to buy it, affirmed 
that it was a good Pickering note, and equal in value 
to final ſettlement notes; and that it was receivable 
at the office of the auditor of the United States: 


That the plaintiff relying upon the affirmation of the 
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deſendant purchaſed ſaid note, and gave Z 59 for it. 
When in fact ſaid note was not iflued by ſaid Pick- 
ering under the-authority of the United States, and 
is not receivable at ſaid auditor's office, nor any other 
in the United States; and is worth nothing, all which 
the defendant knew, and the plaintiff was ignorant of 
at the ſale aforeſaid. 


Plea—Not guilty. Iſſue to the jury. Verdict that 
the defendant is guilty, and for the plaintiff to recover. 


Motion in arreſt That the plaintiff's declaration is 
inſufficient, upon the ground, that this is a public ſe- 
curity, and whether it was genuine or not, was equal- 
ly in the knowledge of the plaintiff as of the defend- 
ant; and by going to the officers of the treaſury it 
might have been known whether it was true or not, 
and this the plaintiff had in his power to do. 


Judgment—Motion inſufficient, and for the plain- 
tif to recover. The value of public ſecurities is con- 
ſidered as a matter of public notoriety, equally in ths 
knowledge of the buyer as the ſeller ; but the genu- 
ineneſs of them is not ſo, nor could it be found out in 
this caſe, without much time, pains and coſt ; the 
ſeller in ſuch caſes takes the riſk upon himſelf and 
is reſponſible. | 


Fitch, ſheriff ver. Scot & Upſon. 
\ CTION on bond, conditioned, that ſaid Scot, I he court will 
ot 


who was in priſon upon an execution in fayor give judgment 

amuel Wales, for {32-18-10 lawful money, for = aintiff 
ſhould abide a true and faithful priſoner ; alledging a — 1 | 
breach, that he made his eſcape from priſon on the is for the de- 


11th of Nov. inſt. per writ dated 18th of Nov. A. D. fendant,ifupon 


the whole re- 


1791. | cord, it appears 
Plea in bar—That on the 23d day of June, A. D. 'h< night of the 

1791, between half an hour after four o'clock, and the mit. 

half an hour after five o'clock in the afternoon, ſaid 

Scot took the oath provided by law for poor priſoners ; 

that the creditor furniſhed money for his ſupport for 

twenty weeks from that time, and no more ; that ſaid 

twenty weeks expired on the 10th of Nov. after, be- 

tween half an hour after four o'clock, and half after 


— 


352 


NEW-HAVEN COUNTY; 


five in the afternoon ; that ſaid Scot remained a faith. 
ful priſoner until twenty minutes after fix o'clock in 
the afternoon of ſaid day, and ſupped at his own ex- 


pence; and there being no more money left with 


faid gaoler or 1aid Scot for his ſupport, he went out 
of priſon as well he might. 


The plaintiff replied—That ſaid oath was adminif. - 


tered between twenty minutes after fix and ſeven 


o'clock in the afternoon of ſaid 23d of June; and 


that money was furniſhed regularly for ſaid Scot's 
ſupport for twenty weeks, and until twenty minutes 
after ſix o'clock in the afternoon of ſaid 1oth, and at 
twenty minutes after ſix o'clock in the afternoon of 
ſaid roth of Nov. the creditor left with ſaid gaoler fix 
ſhillings for the ſupport of ſaid Scot, the week then 
next enſuing. And ſaid Scot made his eſcape be- 
tween fix and eight o'clock in the morning of the 11th 
of Nov. aforeſaid ; and that he ought not to be barred 
without that, that ſaid oath was adminiſtered to ſaid 
Scot, between half after- four and half after five 
o'clock, in the afternoon of ſaid 23d of June. 


The defendants accepted the traverſe, and iſſue was 
joined to the jury ; and the jury found that faid oath 
was adminiſtered between half after four, and half 
after five o'clock in the afternoon of ſaid 23d of June, 
and found for the defendants their coſt. Upon 
which the plaintiff exhibited a motion for judgment 
in his favor, upon the ground that by the pleadings 
and the whole record taken together the plaintiff was 
entitled to judgment, the verdict notwithſtanding. 


By the court—Judgment for the plaintiff; for it 


appears by the plea in bar, that ſaid Scot went out of 


priſon, at twenty minutes after ſix o'clock in the at- 
ternoon of ſaid roth, which was too ſoon, the money 
left being expended not two hours before; immedi- 
ately upon which more money was left. If he re- 
maized in until the next morning and then went out, 
it was after the fix, ſhillings was left, and clearly an 
eſcape: And it is the duty of the court to give judg- 
ment according to law upon the whole record. Vide 
Sheriff Fitch vs. Cook, &c. New-Haven, laſt circuit. 
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Auſtin ver. Fitch, as gaoler. 
; CTION for the eſcape of Richard Spelman where two i- 


impriſoned on two executions in favor of the ſues in one ac- 
intiff; the eſcape upon both is laid to have been at ten are joined, 
. : . one ſpecial and 
the ſame time. A ſpecial plea was made in bar of one, the other gen- 
and not guilty plead as to the other. Both the ifſues eral, to differ- 
were tried by the jury, who found the ſpecial iſſue in gut parts of 
favor of the plaintiff, and the general iflue in favor of tion. and both 
the defendant. tried by the 


The plaintiff moved in arreſt of judgment upon the [ot Apis and 
ſpecial ĩſſue found againſt him, on the ground of its on motion in 
being immaterial ; and the court judged the motion _ — 
to be ſufficient, and ordered a repleader laſt circuit. 2, SD * 


- doth not affect 
The court now determined That the repleader the verdidt ia 


extends only to the ſpecial iſſue. to the other. 


Fowler ver/. Spelman, 


CIRE FACTAS againſt her as factor and debtor Upon a ſeire 
to Richard Spelman, an abſconding debtor. #223 IND 

Plea—That ſhe was not nor is factor or debtor to ©. * l 

laid Richard. 5 | mitted the de- 


fendant to 
It appeared that upon a ſettlement made between few miſtakes 


the defendant and her ſon Richard ſome years fince, or other equit- 
a balance was found due to him of £300 for which wle e 
ſhe gave her note to ſaid Richard, and they executed vines that in 
mutual diſcharges to each other. Now ſhe moves to juſtice he owes 
be permitted to ſhew that there were miſtakes in the nothing to his 
ſettlement ſhe made with her ſon, over the head of Principal 

ſaid diſcharges, more than to the amount of ſaid note, 

and thereby evince that ſhe was not his debtor, 

which was ſtrongly objected againſt by the plaintiff, 

but was granted by the court. And upon a full in- 

reſtigation of the matters the court found that there 

were miſtakes made in ſaid ſetttement againſt the de- 

fendant to the amount of a greater ſum than her ſaid 

note was given for, and that in equity and good con- 

ſcience ſhe owed (aid Richard nothing, and accord- 
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ingly found that ſhe was not factor nor debtor to the 
ſaid Richard, and that ſhe recover her coſt. 


Actions of this nature and the enquiries upon them 
have been conſidered and treated much in the ſame 
anner as ſuits in chancery. And the creditor is en- 
Jes to recover out of the garniſhee only what in 
equity and good conſcience the abſconding debtor is 
entitled to have and recover. | 


Collins ver. Hubbard. 
The value of A CTION upon a note dated the 16th of March 
a 


mea A. D. 1790 for { 142-14 ſtate ſecurities pay- 
eſtimated at le in coin on demand. Plea of full payment. If- 


the time when ſue to the jury. 
payable, if no Joy 


time is ſet, then The ſole queſtion was What ought to be the rule 

ny Fm x s by which to aſſeſs the damages; whether the value of 

7 is the time the ſecurities at the time of the contract —or at the 

to eſtimate time of commencing the ſuit, as no demand was made 

them. previous to that —or at the time of rendering the judg 
ment. | 


By the court—The value of ſecurities is to be tak- 
en at the time when' they are made payable, if any 
time 1s given for payment—but where no time 1s giv- 

Poe 13 en, they are due preſently ; in that caſe the value is 
to be eſtimated at the time of the contract and the 
jury found accordingly upon ſecond conſideration. 


Brunſon wer/. Lynde. 
In an action of 
—.— CTION of defamation, for ſaying that the plain- 
plaintiff ſets tiff had perjured himſelf in a certain cauſe be- 
ON 8 333 fore an arbitration. Iflue to the jury. 
wh * of Queſtion put to the court Whether evidence may 
| general ohar. be introduced with reſpect to the plaintiffs general 


acter with reſ- Character? 


8 By the court Such evidence is admiſſible, as the 


charged with, plaintiff has directly ſet up his character to be good, 


ans N and which will go to the point of damages. 
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days notice was neceflary, as required by the divorce the 
in other cafes. | ſame notice is 


Rebecca Hotchkiſh. 
E to be given as 


ETITION for divorce. Queſtion—Whether 12 In petitions for 
By the court—Caſes of this mature are within the in other caſes, 


where it can be 


reaſon of the law with reſpe& to notice, where it gone. 
can be done. | | 


Durand ver,. Carrington. 


CTION on note by attachment. Plea in abate- A ſecond ac- 
A ment—That the plaintiff commenced another CO ITE: 
action by attachment prayed out and ſerved previous not abated by 


to the preſent writ, for the ſame cauſe, matter and the pendency 
thing. Y of the firſt, 
| where the firſt 

Reply—That ſaid firſt attachment was not legally was defective 
ſerved ſo as to hold the eſtate taken thereby; and the — —_ 
plaintiff diſcovering ſaid defect, prayed out the preſ- — for 
ent writ of attachment, to ſecure his debt and that he a recovery. 
did not anſwer in or purſue ſaid firſt action. De- 


murrer. 


Judgment Reply ſufficient—for that the ſecond - 
— is not for vexation; but to ſecure the plaintiff's 
ebt. 


Gillet verſ. Briſtow. - 
E couni to reverſe a judgment of the county In 2 reply to a 


court in an action upon a note, Briſtow vs. Gil- Ples et n + 
Plea—That it 1s an arbitration note, and that tion upon an 
faid arbitrators never made any good and legal award, arbitration 


te, it i 
The plaintiff replied the ſubmiſſion and award and — he fer 
ſet them forth, but did not alledge that the defendant 2 FACE ** 
had not performed it. Demurrer. Judgment Reply a brech on the 


ſufficient. part of the de- 


Error aſſigned That the plaintiff had not alledged VAI 
a breach on the part of the defendant. | 


} 


ward, to an ac- 


| 
| 
| 
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Judgment —Manifeſt error—for it is neceſſary that 
the plaintiff in ſuch caſe, not only reply a good award, 
but alſo alledge a breach on the part of the defendant. 


Treat verſ. Carrington. 


2 CTION on note dated Oct. A. D. 1790, for 
_ RP £ 394-3-5, payable in ſtate ſecurities 15 de- 
whom a writ is mand, by writ of attachment, directed to Joſeph 
8 to Platt, jun. an indifferent perſon to ſerve and return, 
15 bond for &. on which writ of attachment ſaid Platt gave bond 
proſecution. for the plaintiff, and ſerved ſaid writ. Plea in abate- 
The value of ment That ſaid Platt gave bond on ſaid attachment 


public ſecuri- * 4 1 
ae on and ſo not an indifferent perſon. Demurrer. 


fe 4 Judgment — That the plea is inſufficient. Vide 
contract, Curtice vs. Scovel, New-London Sept. 1790. The 
ds ag caſe was afterwards defaulted and damages given for 
the value of the ſecurities, at the time of the contract, 
as the note was payable on demand. | 


Mary Williams, adminiſtratrix on the eſtate of 
Nathan Whiting, deceaſed, ver/; the execu- 
tors of Thomas Darling, Eſq. deceaſed. 


It is the duty A PPEAL from an order of the court of probate, 


9 accepting a return of commiſſioners on the 


vent eſtate, to eſtate of ſaid Thomas deceaſed, which was repreſent- 
offset the mu- ed inſolvent, for the following reaſons, viz. that ſaid 


tual claims of - 2 | 2 
Reins Se Mary recovered a judgment againſt the ſaid Thomas 


and the deceaſ. in his life time, for 4 which being in force and 
ed. unpaid, ſhe exhibited it to ſaid commiſſioners, and 
No appeal lies claimed to have it allowed: And the executors of ſaid 


Darling brought in a ſum paid to Haly, &c. by the 
f - 8 8 n um p ay, Y 
Pekoncrs, by ſaid Thomas for the uſe and benefit of faid Nathan, 


a creditor, be- to the amount of ſaid judgment, and claimed to have 

it offset; which ſaid commiſſioners did, and made re- 

port without finding any thing due to the eſtate of 

10 v- ſaid Nathan; which ſaid commiſſioners had no au- 
rattle, Mid- , | 

dleſex this cir- thority to do. 

cuit. 


cauſe his claim 
is not allowed. 


Pleain abatement That no appeal lies in ſuch caſe, 
for the reaſons ſtated by the appellant ; for the appeal 
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is from the doings of the commiſſioners, whom the 
law has made the final judges in ſuch caſes. 


Judgment of the court—That the plea in abate- 
ment is ſuſſicient; for that by the law the commiſſion- 4 
ers are the final judges with reſpect to the claims of | 
the creditors, where they are diſallowed, and they 
have right to make offsets in ſuch caſes. 


Atwater verſ. Carrington. 


A CTION on a receipt for 1575 dollars Jo-goths value of pub. 


laon office certificates; ſaid receipt dated 3d lic ſecurities 


ſet at the time 


of Sept. A. D. 1790, in which the defendant prom- a 
iſed to return ſaid certificates or others in lieu, with CoD | 
intereſt. Defaulted. 


Damages—The value at the date of the receipt, 
which was 11/6 on the pound. 


Treat ver/. Carrington. 
A CTION on note, dated in Oct. 1790, for a ſum Value of 
ulte 


in ſtate ſecurities, payable on demand. De- lic ſecurities 
W's ſet at the time 


of the contract. 


Damages The value at the date of the note, which 


was 8/3 on the pound. | 
Murray, &c. ver/. Biſhop, county treaſurer, &c. 
A CTION. for the eſcape of Richard Spelman, Special dama- 


r iven f 
who was in priſon upon an execution for { 240, 5 1 . 


and made his eſcape through the inſufficiency of the the inſufficien- 
gaol, Defaulted. Special damages only given. cy of the gaol. 


Paſchal Smith ver/; County Treaſurer, &c. 
OMPLAINING, that he attached Richard Spe]. Sp<cial dama- 


. . iven f 
man, on a note by which he was committed to 7, þ thre? 


gaol, and made his eſcape through the inſufficiency the inſufficien- 


of the gaol; that he recovered judgment on ſaid ey of the goal. 


| 
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note before the county court, in March, A. D. 
1789, for {103-18-1 York money debt, and coſt 
3-10-9 lawful money, and had execution for ſaid 
um, which has been returned nor: eff inventus; and 
demands judgment for his damages and coſt. 


On a hearing the court found that ſaid Spelman 
made his eſcape through the inſufficiency of the gaol, 
and gave judgment for / 20, the ſpecial damages on- 
ly, and Z12-3-7 lawful money coſt. 


Davidſon ver. Fowler. 


An ancient CTION for a nuiſance ; declaring, that the 
grant of a priv- _ defendant is owner of a certain griſt- mill and 
| „ on rug, dam, ſtanding upon a ſtream or river in Milford, 
upon a ſtream about 40 rods below the mill of the plaintiff's; and 
of water, with- that the defendant hath lately raiſed his dam about 
out limitation, thirteen inches higher than he had right to do, by 
as to height , 

muſt havea means whereof the water ſets back upon the plain- 


reaſonable con- tiff s water wheel, and prevents his grinding, &c. 
ſtruction, and a 2 ; 
the practical Plea—Not guilty. Iſſue to the jury. 


of 5 The facts were as follows—In A. D. 1639 the 


ought to con- town of Milford granted to William and Jonathan 
clude them. Fowler, liberty to erect a griſt- mill on ſaid ſtream at 
the place where the defendant now hath a mill ; alſo 
to raiſe a dam ſo high as ſhould be neceſſary for grind- 
ing meal, flour, &c. that they accordingly built a 
mill, and raiſed a dam to a certain height; ſaid mill 
afterwards came to John and Nathan Fowler, as ten- 
ants in common, and ſaid mill and dam was impro- 
ved in that place about one hundred and fifty years, 
in which time ſaid dam was repeatedly rebuilt, but 
never ſo as to flow the water back to the plaintiff's 
mill place by ſeveral rods. 


In A. D. 1674, the town of Milford granted liber- 
ty to William Fowler, to erect a fulling-mill and a 
ſaw-mill, at the iſland above, on the ſame ſtream. 
In A. D. 1702, ſaid town requeſted the proprietors 
of the ſaw-mill and fulling-mill to build a griſt-mill 
near the ſaw-mill. In A. D. 1783, John Fowler 
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bought the ſaw-mill and fulling-mill, being alſo part 


owner of the lower mill, and built a griſt-mill, about 
40 yards lower down the ſtream than the ſaw-mill ;_ 


and laid the bottom of the floom to the griſt-mill four 


feet lower than the ſaw-mill ; where the water had 


then never flowed back, by means of the dam at the 
lower mill; ſaid John Fowler ſold his right to the 
lower mill in A. D. 1784, and afterwards died; and 
the plaintiff purchaſed ſaid upper mill in 1789 that 
about three years ago the defendant erected three oth- 
er mills below, and raiſed the dam about thirteen 
inches higher than it had ever been raiſed before, 
which cauſed the water'to ſet back upon the wheel 
of the plaintiff's griſt-mill. 


The jury found a verdict for the plaintiff, and. 10 


damages. The court accepted the verdict, upon the 
principle that as the original grant to William and 


Jonathan Fowler, with liberty to raiſe a dam for the 
uſe of ſaid mill without any limitation, as to height; 


the grant is to receive ſuch a conſtruction, as reaſon 


ind the practice of the grantees have given it. The 
privilege originally granted was to build one mill, and 
the old dam raiſes a ſufficient head of water for that. 
The proprietors for a hundred and fifty years, have 
announced to the world by their practice, what they 


underſtood to be the 2 of the dam, and it would 
be taking advantage of their own wrong now to raiſe 


their dam, contrary to ſo long a practice to the pre- 


judice of thoſe who had purchaſed and expended 
their money upon ſaid ſtream above. The grant muſt 
have a * fore conſtruction, and had there been a 


doubt about it at firſt, 150 years practice by the 


grantees and thoſe under them has removed it. 
Judge Abaus and Chauxckx diſſented from the 


rerdect; upon the idea that the original grant gave 


an unlimited right to the original grantees to raiſe the 
dam to accommodate their mills. 
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Hillyard ver, Nichols. 


Acourt of chan-ETITITION in chancery ; complaining, among a 
cery will go, variety of other matters and things, that he pur. 
e 3 chaſed a certain bond of Daniel Pendleton, which 
relieve againſt ſaid Nichols gave him; therein acknowledging that 
a fraud, which he had received nine Virginia land warrants, of one 
—_ the thouſand acres each, to ſurvey and locate in Virginia; 
8 alſo £25-13 in money, to pay the fees and expenſes; 
| and therein ſaid Nichols bound himſelf to have ſaid 
warrants located and ſurveyed, and to bring to ſaid 
Pendleton a certificate thereof from the land office, or 
to return ſaid warrants ; about which a diſpute aroſe 
between the petitioner and ſaid Nichols ; which they 
ſubmitted to arbitration, that ſaid Nichols teſtified 
before ſaid arbitration that faid land warrants were 
ready for faid Pendleton or his order, at the land of- 
fice in Virginia; and that he had expended all the 
money he received of ſaid Pendleton in his ſervice ex- 

cept nine pounds which he had ready for him. 


Upon which ſaid arbitrators awarded the petitioner 
to deliver up to ſaid Nichols his bond that he bought 
of ſaid Pendleton, which he accordingly did; and 
that the ſaid Nichols about the time of ſaid ſubmiſſion 


and award, and wholly unknown to the petitioner, | 


ſent his ſon Auſtin to one Wood who held the land 
office in Virginia, and with whom ſaid Nichols had 


left ſaid land warrants unlocated, and ta whom he 


had agreed to give 48/ per right over the legal fees; 
and authoriſed and directed him to make an aſſigu- 
ment of ſaid rights in Pendleton's name, ſo as to pre- 
vent the petitioner from ever having any benefit from 
them ; which was accordingly done, and the peti- 
tioner has loſt all benefit of ſaid land warrants, by the 
faudulent procurement of ſaid Nichols, and praying 
for a remedy in the premiſes. 


| A plea in abatement was made and heard in Jan. 
A. D. 1791, and judgment that ſaid petition abate as 
to all the matters ſet forth except two. The claim for 


r 


A= 


»» FT 7} wo CTY has ww = worr Ty 


1 7 7 on & 


JANUARY TERM, A. D. 1792. 36h 


the land warrants bought of Pendleton was one. For 
the fraud complained of as to them was not ſubmitted, 
nor conſidered by faid arbitrators, but was practiſed 
to defeat the petitioner of the benefit of ſaid award, 
and as ſaid bond was delivered up the petitioner had 
not an adequate remedy at law. | 


N 


Upon hearing the petition on the merits, the court 
decreed that ſaid Nichols pay the petitioner the ſum 
of { lawful money, the value of ſaid land warrants 
and the coſt. The other matter excepted out of the a- 
batement, was alſo heard upon the merits, and found 
not to be ſupported, 


Benjamin Nichols werf Sherman & Foot. 


HIS cauſe was entered in this court, upon a re- Daughters huſ- 

verſal of the judgment of the county court, up- binde not lia- 

on an application to the county court; ſhewing that — = 

one old M Hird was become impotent and poor wives parents. 
and unable to ſupport himſelf, and that ſaid Sherman 
and Foot's wives were the daughters of ſaid Hird, 
and of ability to contribute towards his ſupport ; and 
oy Sherman and Foot may be compelled to 


contribution for his ſupport. - 


Plea in abatement That their wives never receiv- 
ed any thing from the eſtate of their ſaid father Hird, 
and that they are only ſons S and are not 


lable by law to contribute to the ſupport of ſaid Hird. 


Judgment—Plea ſufficient ; as a point which has 
been long ſettled. Kirby's Rep. 155. Mack vs. Par- 
ſons, re. Vide Sherman, &c. vr. Nichols, Fairfield 
Jan, term, A. D. 1791. | | 


Bradley ver/. Couch. 


CTION upon the ſtatute for uttering and paſſing in an cia, 

to the plaintiff a final ſettlement note, in Aug. an ppg ern 
A. D. 1789, which had the ſignature of John Pierce terfeit certifi- 
commiſboner, as and for a good certificate; and the lt = 
Plaintiff ſays that ſaid RR is . forged, coun- teſtify — 
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the identity of 
the certificate 
and of whom 
he received it. 


FAIRFIELD COUNTY; 


terfeit and altered, and never was iſſued from under 
the authority of the United States, nor ſigned by John 
Pierce commiſſioner ; and ſaid falſe, forged and eoun- 


The value ſet terfeit certificate is in the words following, viz, (re. 


at the time of 
paſling it. 


cites the certificate) which is contrary to the ſtatute, 
&c. Demanding damages. To this declaration a 
demurrer was given. | 


The exception was—That it was not averred that 
ſaid certificate was falſe and forged, at the time when 
it was uttered and put off to the plaintiff; but only 
that it was falſe, at the time of declaring. | 


Judgment Declaration ſufficient. The plaintiff 


is deſcribing the certificate, which was paſſed to him, 


Where a com- 
mon nuiſance, 
is a particular 
injury to any 
one more than 
to the reſt of 

the citizens in 


— he may 
ave an action 
ſor it. 


and ſays it is a falſe, forged, &c. and then ſays it was 
never iſſued under the authority of the United States, 
nor ſigned by John Pierce, &c. 


The plaintiff was examined upon oath according 
to the ſtatute, touching the defendants paſſing ſaid 
certificate to him, and confined to that only, in his 
teſtimony. And the court aſſeſſed the damages ac- 
cording to the value of the certificate at the time it 
was paſſed to the plaintiff, which was on the pound. 


Burrows ver,. Pixley. 


CTION of the caſe for a nuiſance ; declaring, 

that Poquanock river is a large navigable river, 

or arm of the ſea, for four miles northward to where 
the poſt road croſſes the ſame, and to the plaintiff's 


dwelling-houſe and farm in ſaid Stratford, where the' 


plaintiff now and for more than thirty years laſt paſſed 
hath dwelt z which forms a peninſula, around which 
the two branches, conſtituting ſaid river meet, where 
the plaintiff now and for more than thirty years laſt 
paſſed, hath had and owned a ſtore conveniently ſitu- 


| ated for veſlels and boats to paſs to and from, up and 


down faid river loaded; in which large quantities of 
the produce of the ftate, alſo goods and merchandize, 
have uſually been depoſited for the purpoſe of tranſ- 
portation by water by the plaintiff, by means of the 


navigableneſs of ſaid river to his great emolument 3 
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that he is concerned in the coaſting buſineſs through 
faid river to Boſton, New-Y ork, and elſewhere ; that 


he is a farmer and raiſes large quantities of produce 
on his farm for exportation by ſaid river; that he has 


been at much expence in providing boats for the pur-- 
poſe of fiſhing, oyſtering, and clamming, and hath 
derived much profit. thereby. That he hath for ma- 
ny years laſt paſſed and ſtill owns a ſhip-yard on his 


ſaid farm, where he carries on the buſineſs of ſhip- 
building; by all which ways the plaintiff hath derived 
much profit to himſelf, through the navigableneſs of 


ſaid river: All which he poſſeſſed and enjoyed until 


on or about the roth day of Oct. A. D. 1783, when 
the defendant to injure and deprive the plaintiff of the 
many and great advantages derived from the naviga- 
tion of ſaid river aforeſaid, erected a dam acroſs ſaid 


river about three quarters of a mile below the plain- 


tif's ſaid houſe, farm, ſtore, ſhip-yard, &c. at the 


narrows, to the height of about five feet above low _ 


water mark in ſaid river; which effectually obſtructs 
all veſſels and boats paſſing up and down ſaid river, 
to and from the plaintiff's ſaid houſe, farm, ſtore, 
and ſhip-yard, through the narrows aforeſaid ; and 
ever ſince hath continued ſaid dam acroſs ſaid river 
to the nuiſance and great detriment of the plaintiff in 
dis trade, navigation and huſbandry. Damage £ 300. 
Demurrer to the declaration. 


Exception—That the declaration. is too general— 
which amounts to no more than a common nuiſance ; 
for which every citizen might have an action as well 
s the plaintiff; that the declaration does not alledge 
any particular injury he has ſuffered ; that any veſſel 
of his or of any other perſon has been hindered com- 
ing up or going down faid river, or the like, which is 
neceſſary in order to his ſupporting an action, &c. 


Judgment That the declaration is ſufficient. Al- 

tough an obſtruction formed acroſs a navigable river 

or a highway, is a common nuiſance to all the citizens 

who have occaſion to paſs that way; yet if any one 

teceives a particular injury thereby he may have his 
on. 
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Chancery will 
not interpoſe, 
where the pare 
ty has adequate 


remedy at law. 


FAIRFIELD COUNTY, 


The plaintiff in this caſe ſets forth certain private 
rights and advantages, which he hath and for many 
years paſſed hath been poſſeſſed of and enjoyed thro! 
the open navigation of ſaid river, which he is wholly 
deprived of by means of erecting ſaid dam acroſs ſaid 
river, which were a great ſource of profit to him, in 
his ſtore, ſhip-yard, and navigation; which are not 
common to all the citizens: Further, it would be ab. 
ſurd to ſay that where a man's door is obſtructed by 


an impaſſable ditch, that he muſt cauſe ſome of hig 


family to attempt to paſs it and break their bones be. 
fore he can have an action for the injury, the very 
forming the ditch, although in the public highway is 
as to him a private injury. 


Strong, &ic. uf M Donald. 


DkExrrrioN in chancery; ſhewing, that they exe- 
cuted a certain bond to ſaid M Donald for 
1090, dated the 2gth day of May, A. D. 1790, con- 
itioned, that ſaid Strong ſhould perform certain 
things within 18 months, which were ſet forth partic- 
ularly; and that he had performed them within ſaid 
18 months; and pray that ſaid M*Donald be com- 
pelled to deliver up faid bond to be cancelled, Peti- 
tion dated the 19th of Nov. A. D. 1791. 


Plea in abatement—1ſt. That the ſaid Strong and 
faid M Donald were both inhabitants of the ſtate of ' 
New-York. 2d. That faid 18 months had not elapſed 
from the date of faid bond, at the time of bringing 


_ this petition. 3d. That the petitionee immediately, 


upon the expiration of ſaid 18 months, inftituted a 
ſuit upon ſaid bond againft ſaid Strong before a court 
of competent juriſdiction in the ſtate of New-York ; 
where ſaid cauſe was now depending in the law, and 
where the petitioners had adequate remedy at law, 
by ſhewing that ſaid Strong had performed the condi: 
tion of ſaid bond. 


Judgment—That the plea in abatement is ſufficient, 
and that the petitioners take nothing by their petition- 
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Nathaniel Ferriſs ver. James Ferriſs. 


had come into the hands of the defendant, and by 
him converted in Jan. A. D. 1787, to his own uſe; 


per writ dated the 2d. of April, A. D. 1790. of — 
Plea in bar— That on the 14th of July, in A. D. — en 


1779, the defendant with others, with force and arms 
broke and entered the plaintiff's cloſe, and took and 
carried away ſaid horſe, ox and heifer, mentioned in 
the plaintiffs declaration, and did diſpoſe of them to 
his own uſe ; that the taking of ſaid creatures was by 
force and arms and is the fume finding and convert- 
ing mentioned in the 2 's declaration, and is 
more than three years from the date and impetration 
of the plaintiff's writ ; and by the ſtatute of limita- 
tion, reſpecting actions of treſpaſs the plaintiff is bar- 
red. And as4o any other converſion of ſaid horſe, 
ox and heifer, the defendant ſays he is not guilty. 
The plaintiff demurred to the defendant's plea in bar. 


Judgment—That the plea in bar is inſufficient. 
There are certain caſes in which trover is the proper 


G 105 


barred by 
ſtatute of lim 


eat; 


action; there are others in which the action of treſ(- 


paſs is the proper remedy ; there are others in which 
either trover or treſpaſs may be brought indifferently ; 
and a recovery in one will be a bar to the other, which 
is this caſe. All this was open to the legiſlature, 
when they enacted a limitation to actions of treſpaſs, 
and left = action of trover unreſtrained ; and this 
court cannot alter the law. 


Hezekiah Fitch verſ Burr. 


A CTION of debt on bond for £20, given for A bond for the 


* 


| CTION of trover for a horſe, ox, and heifer, The action of 
A which were loſt in A. D. 1779, and by finding trover may be 
ſuſtained in cer - 
tain caſes, 
where an action 


roſecution at praying out a certain writ in proſecution of 
0 


favor of Nathaniel Ca 


the 3d Tueſday of Nov. A. D. 1787. And that be- bail 


fore the adjourned county court holden at Danbury, 


Boſton, againſt ſaid Hez- ken 9 7 rl 


ekiah Fitch; dated 22d of Oct. A. D. 1787, return- ute of limita- 
able to the county court to be holden at Fairfield, on tion reſpecting 


Ehancery will 
adminiſter 
complete re- 
dreſs to the 


parties. 


FAIRFIELD COUNTY, 


in Jan. A. D. 1789, ſaid Fitch recovered judgment 
againſt ſaid Cary, for {5-10 lawful money, for coſt 
of ſuits, whereby ſaid Cary failed to proſecute his ſaid 
action to effect, &c. and took out execution dated the 
20th of Jan. A. D. 1789, which has been duly return- 
ed non eft inventus, neither ſaid judgment, execution 
or bond, hath ever been paid, &c. per writ dated 3 iſt 
of March. D. 1790. 


Plea in bar That the plaintiff's writ was granted 
3iſt of March, A. D. 1790, and ſerved on the jth of 
April following ; that the date and impetration of the 
plaintiff's writ, was more than one year after ſaid 
judgment mentioned in the declaration; and by vir- 
tue of a law entitled an act concerning bail, the plain- 
tiff is barred of any recovery on ſaid bond. Demur- 
rer. 


Judgment —Plea inſufficient, and for the plaintiff 
to recover; for a bond for proſecution given at pray- 
ing out of a writ, is not within ſaid ſtatute of limita- 
tion reſpecting bail. 


Beardlly, &c. verſ: Halls, &c. 


ETITION in chancery ; ſhewing, that on the iſt 

P of May, A. D. 1776, they ſold the petitionees 
about thirty acres of land, and deſcribe it, and gave a 
bond to procure a title to ſaid land by the 1ſt of April, 
A.D. 1778, the title being in Theophilus Beach of 
New-York ; that ſaid Halls gave them their note for 
51-3-9 the purchaſe money, payable on the 1ſt of 
an. A. D. 1778, with the intereſt ; that ſaid Halls 
entered immediately into the poſſeſhon of ſaid land, 
and have had the improvement thereof ever ſince; and 
by reaſon of the war they have been prevented getting 
a deed from ſaid Beach ; he having been in the ene- 
mies lines, until fince the war; that ſaid Halls have 
ſued your petitioners on ſaid bond, which is depend- 
ing in this court, and your petitioners have ſued ſaid 
Halls on ſaid note, which is depending in the county 
court; and that on the 3d of Sept. A. D. 1790, they 
tendered to ſaid Halls a good deed of ſaid land which 
they refuſed to accept; and now offer and tender the 
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fame in court, and pray ſaid Halls may be compelled 
to receive itz and that the petitioners be relieved a- 
gainſt the penalty of their ſaid bond. 


The court heard the petition upon the merits, and 
ordered and decreed that the petitioners ſhould cauſe 
to be made and delivered to the clerk of the court by 
the 1ſt of Feb. next, a good authentic deed of ſaid 
land, for the uſe of the reſpondents, and pay the coſt 
of the action on ſaid bond, or pay to the petitionees 
the ſum of {300 lawful money; that the petitionees 
diſcontinue their aCtion on ſaid bond and deliver it to 
the clerk of the court, by the firſt of Feb. 1792, or 
pay to the petitioners the ſum of £300 ; that the pe- 
titioners recover on ſaid note £ 99-9-7, alſo 5 for the 
coſt in ſaid action; and that the petitioners diſcon- 
tinue their action on ſaid note, or pay 300, and 
that upon the petitioners lodging ſaid note with the 
clerk — this court, he grant execution for ſaid debt 
and coſt. 


Payne verſ. Payne. 
CTION on note. The defendant filed his bill A defendant 


. zuin cannot intro- 
i againſt the note, on the ſtatute, complaining Juce himſelf a 
that it was uſurious and oppreſſive, and moved to be itneſs on a 


admitted to his oath to prove his bill. bi 2 upon 
the ſtatute, a- 
By the court This cannot be allowed; for ac- gainſt a note. 
cording to the rules of chancery, a man cannot in- 4 CPE 
troduce himſelf to be a witneſs in his own favor. wy fr 3 
The plaintiff in his anſwer to the bill, might appeal the ſtatute, 
to the defendant's conſcience and ſo have him intro- 


duced. Vide Livingſton vs, Bird, Litchfield Auguſt 
1791, | 

The defendant then moved for liberty to withdraw 
his bill and plead the ſtatute in avoidance of the whole 


note; which was allowed by the court. 
\ 


Jabez Gregory ver/. Walter Seamons, &c. 


ETITIONin chancery,alledging that on the 20th Where relief is 
day of Feb. A. D. 1782, the petitioner with Will. ed for a. 


| | takes of arbi- field, and Walter Seamons, Titus Conklin, 
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gainſt the miſ- jam Maltbee Betts, of Norwalk in 8 Fair- 
: njamin 
—_— am Wood, Benjamin Titus, Timothy Titus, Ebenezer 8. 
a court of Platt, all now of the ſtate of New-York, and Samuel 
chancery will ; Allin of the ſtate of Vermont; . purchaſed for their 
ice be dase. joint benefit of Elijah Abel, Eſq. che floop Shuldum, 
without ſetting at the price of {766-13-4 money of New-York, for 
aſidetheaward · which they gave their note on ſaid 20th of Feb. A, 
D. 1782 to the treaſurer of the county of Fairheld, 

pan with intereſt ; that ſaid ſloop was afterwards, 

y direction of ſaid owners, employed in trade; that 


the petitioner was appointed agent or ſhip's huſband, 


That the petitioner at the time of executing the 
aforeſaid note, gave his note for the benefit of ſaid 
company to ſaid treaſurer for 8-16-00 York money, 
payable with intereft, being part of ſaid purchaſe 
money; that the petitioner afterwards made large dif 
burſements, and alſo received of ſaid floop's earningy 
to a conſiderable amount as agent aforeſaid, alſo re- 
ceived from ſaid owners ſundry ſums of money to 
ſaid notes and his diſburſements aforeſaid ; that the 
petitioner not being able to make full payment of ſaid 
notes, the firſt mentioned note was put in ſuit againſt 
the petitioner before the county court in Fairfield 
county, and judgment recovered thereon againſt him; 
that afterwards ſaid note was put in ſuit againſt faid 
Seamons and Timothy Titus in the ſtate of New- 
York, and judgment recovered againſt them before 
the ſupreme court in that ſtate, with a large bill of 
coſt ; that ſaid Walter Seamons and Timothy Titus 
filed their bill in chancery, merely for delay and vex- 
ation, againſt the treaſurer of the county of Fairfield, 
who was plaintiff in ſaid ſuit ; that the coſt in the 
ſuit before the ſupreme court amounted to {84-14-09 
York money, which ſaid Seamons and Titus ſubject- 
ed themſelves to pay unneceſſarily, and in their need · 
leſs ſuit in chancery to the further ſum of C 132-17-8, 
amounting in the whole to {217-1 1-8 York money, 
which was completely waſted and loſt, there being no 
reaſon for incurring it, and ſaid Seamons and Titus 


have been obliged to pay to ſaid treaſurer the ſum of 
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296-7-54 York money, and alſo the ſum of C 84-14 
0 coſt recovered in the ſupreme court aforeſaid. 


This being the ſtate of their affairs on the 7th of 
March A. D. 1787, and the whole coneerns of ſaid 
erſhip relative to ſaid ſloop and her voyages be- 
ing unſettled, ſaid Seamons, Titus, Conklin and the 
petitioner in behalf of themſelves, and Iſaac Norton 
then of New-York, now deceaſed, in behalf of Benja- 
min Wood, Benjamin Titus and Timothy Titus, and 
in virtue of authority from them, did agree to ſubmit 
to the finaleaward of Thomas Fitch, Eſq. and Ebene- 
zer Phillips, arbitrators mutually choſen by and be- 
tween the petitioner on the one part and ſaid Seamons, 
c. on the other part, and did enter into a written 
ſubmiſſion of all matters, diſputes, claims, judgments, 
colts, accounts and controverſies, relative to the pur- 
chaſe and pay for the ſloop Shuldum, her earnings, 
voyages and the petitioners account for receipts and 
diburſements as agent and every other matter rela- 
ting to ſaid affair and buſineſs; and the parties exe- 
cuted to each other their notes in the ſum of { 500 
to abide ſaid award, &c. and in caſe the arbitrators 
do not agree they were to chooſe a third man, &c. 
which ſubmiſſion is ſet forth and ſigned by the par- 
ties—in which is included all the partners except 
William M. Betts. | 


That ſaid arbitrators made out an account or ſtate- 
ment of debt and credit between ſaid parties, by 
which they found and awarded the petitioner to pay 
ſaid Seamons, &c. the ſum of {414 money of New- 
York and endorſed your petitioners note to ſaid ſum 
and delivered it to ſaid Seamons, &c. that ſaid note 
had been ſued, judgment and execution recovered 
upon it for the full ſum, and ſaid execution had 
been ſatisfied by the petitioner's land being levied 
upon and appraiſed off on the 22d of Nov. A. D. 
1790 ; that ſaid arbitrators in making out the ſum of 
their award made ſundry miſtakes upon their own 
principles and had charged him with intereſt and 
colt contrary to what they intended and meant, and 
contrary to the expreſs omg of the parties, and 
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that ſaid arbitrators were convinced of their ſaid 
takes, &c. 


Plea in abatement—That the petition contains no 
ſufficient grounds for a court of chancery to inter. 
poſe. Plea judged inſufficient. 


The court heard the petition on the merits. The 
arbitrators were admitted and teſtified with reſpect to 
the miſtakes in point of fact. The court found that 
faid arbitrators had made miſtakes in four articles, 
amounting in the whole to G 132-12-5 York money, 
being £99-9-34 lawful money, and ordered and de- 
creed that the petitionees ſhould re-convey to the pe. 
titioner by a good authentic deed, ſo much of the 
land ſet off to them in ſatisfaction of ſaid execution, 
at the appraiſal of Meſſ. William St. John, &c. ap- 
praiſors of the land on faid execution, to be eſtimated 
according to the ſame rule it was appraiſed by them 
before for quantity and quality; ſaid deed to be 
executed and delivered to the town clerk of Norwalk 
by the firſt of next June, &c. for the uſe and benefit 
of the petitioner under a penalty. 


The court inſtead of ſetting aſide ſaid award and 
the ſubſequent judgment and execution,decreeda rec- 
tification of the miſtakes, and let the award remain 


particularly points out wherein ; further aledging 


good for the reſidue, which muſt be a great ſaving of 


expenſe to the parties. 
——— ———— — — 


Litchfield County, Jan. Term, A. D. 1792. 


Bacon ver/. Porter. 


Notes given for CTION on note dated the 14th of 7 1783, 
gran pi tym for {60 payable in 36 months with the inter- 
only taken for 

a deed, when annually. 
—_— Plea in bar—That at the date of the note on which, 


valid and good. &c. the defendant and one Peck agreed to purchaſe 
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of the pen about eighty acres of land, at the 
price of £ 360 lawful money, for which the defend · 
ant and faid Peck gave their joint notes, as follows, 
viz, one for {60 payable in two years with intereſt, 
one for £ 60 payable in three years with intereſt, one 
do. payable in four years with intereſt, one do. pay- 
able in five years with intereſt, one do. payable in fix 
rs with intereſt, one do. payable in — years 
with intereſt, and the plaintiff received ſaid notes in 
payment for ſaid land, and gave his bond for { 1000, 
conditioned to give a deed of ſaid land to the defend- 
ant and ſaid Peck, upon their paying the aforeſaid 
notes by the times therein ſpecified, and upon 
their failing to make the payments aforeſaid, by the 
times therein ſpecified, ſaid bond to be void; and 
the defendant and ſaid Peck then entered into the 
poſſeſſion of ſaid land, and have uſed and improved 
it ever ſince as their own ; one of which notes is the 
note now in ſuit, which notes and bond contain the 
whole agreement between ſaid parties reſpeCting the 
8 of ſaid land; and the defendant and ſaid 
eck's entering and improving ſaid land as aforeſaid, 
the only conſideration for giving and executing the 
note on which, &c. by which contract it was at the 
tlection of the defendant and faid Peck to pay ſaid 
totes and entitle themſelves to a deed of ſaid land or 
the forfeiture of ſaid bond, or to neglect to pay ſaid 
notes and render void ſaid contract and agreement. 
The plaintiff demured to the plea in bar. 


Judgment—That the plea in bar is inſufficient and . 


for the plainiiff to recover. 


By the court—The caſe is not different from what 
it would have been, had Bacon given a deed of ſaid 
and to Porter and Peck, and they had given back a 
deed to Bacon and taken his bond, conditioned to re- 
convey ſaid land to them upon their paying ſaid notes, 
which is common practice, and been ſanctioned by 
the cqurts without an exception. For if they paid 
the notes, although not punctually by the time, chan- 
&ry would decree a conveyance of ſaid land to them 
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by force of the agreement contained in the condition 
of the bond. 


This judgment was affirmed fn the ſupreme court 
of errors. 


Hurd ver,. Hall. 


In an action of CTION ef indebitatus aſſumpſit, declaring that 
indebitatus as AY on the 1ſt of Feb. A. D. 1786 the defendan 
plaintiff's men- Was indebted to the plaintiff £45 for money before 
tioning in his that time had and received for the plaintiff's uſe, viz, 
8 of monies received of Ard Welton, which was in part 
money was re- Pa) for a farm ſold to ſaid Welton in Oct. A. D. 1785 


ceived, for and being ſo indebted, &c. afſumed and promiſed, 


which the de- c. Demurrer ta the declaration. 
feadant was p 21 
indebted, does The exception was That the defendant's receiving 


ee the the money of Welton, did not create an indebted- 
on. neſs to the rg without a ſpecial requeſt to pay 
it, and a refuſal or a miſ- application of the money. 


Judgment—That the declaration is ſufficient. The 
averment is direct and poſitive that the defendant was 
indebted for money had and received for the plaintiff's 
uſe, which is all that was neceſſary. Vide Lawrence 
vs. Clark, New-Haven this circuit, and the plaintiff's 
mentioning of whom the money was received is for 

the defendant's advantage. | 


Simeon Smith verſe Canfield. 


Intereſt on the CTION of debt'on a bond of recognizance, en- 
debt, ſuſpend- tered into before Daniel Sherman, Eſq: chiet 
2 judge of the county court, upon an audita querela, 
not recovera- taken out by Timo y St. John againſt ſaid Smith; 
bleon the bond praying to be relieved againſt three executions. 

given for proſ- which audita querela judgment was againſt ſaid St. 


—— _ John, and for ſaid Smith to recover coſt { 10-6-9. 


Plea in bar That ſaid St. John had paid all ſaid 
executions to ſheriff Lord, and had alſo paid the coli 
recovered on ſaid audita querela. 


/ 
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The plaintiff replied and admited ſaid executions and 
coſt on ſaid audita to have been paid, but ſays the in- 
tereſt on ſaid execution during the time ſaid execu- 
tions were delayed by ſaid writ of auditahad not been 
paid. Demurrer. 


N the plaintiff's reply is inſufficient; 
upon the principle that a bond upon a writof error and 
on an audita querela, does not extend to the intereſt 
on the debt, for the time payment is delayed thereby. 
Vide Lane vr. Breed, New-London Sept. 1790. 


Johnſon, ſheriff verſ. Smith. 


CTION on a bail bond, conditioned that Jeſſe If the princi- 

A Goodwin and Plumb, who were attached at pa!'s body is 

e ſuit of Wycoff, ſhould appear and anſwer ſaid ſuit, e "oe 
&c. declaring that ſaidGoodwin and Plumbdid notthey qheriff's bail is 
nor either of them appear and anſwer in ſaid ſuit, and diſcharged. 
judgment was againſt them upon default for , and /* * repeater 
that execution was taken out againſt them, dated 27th , motion _ 
of Sept, A. D. 1788, which had been duly returned reſt, full coſt is 


non eft inventu3, and ſaid debtors had avoided, &c. —_— on 


Plea in bar That ſaid Goodwin and Plumb were the cauſe. 
openly and publicly about during the life of ſaid exe- 
cution, and faid Plumb had ſufficiency of eſtate to pay 
ſaid execution, and the plaintiff levied ſaid execution 
on the body of ſaid Plumb on the 13th of Nov. A. D. 
1788, and held him until the 15th of ſaid Nov. when 
he releaſed and ſet him at liberty, by a written order 
from John C. Smith, Eſq. attorney to the creditor 
and on the 22d of ſaid Nov. the plaintiff returned ſaid 
execution with the following endorſement thereon, 
viz, Canaan Nov. 13th 1788, then by virtue of this 
execution I levied on the body of the within named 
Frederick Plumb, and on the 15th of ſaid Nov. I re- , 
ceived written orders from John C. Smith to let ſaid 
Plumb go, ſaid Smith being acting attorney to the 
creditor ; alſo repaired to ſaid Goodwin's uſual place 
of abode but could find neither eſtate or perſon where · 
on to levy. 1 
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And the defendant furtherplead, that during thelife 
of ſaid execution, he offered and tendered to ſaid 
John C. Smith, attorney aforeſaid, ſufficiency of per- 
ſonal eſtate belonging to ſaid Goodwin and Plumb to 
levy upon and fatisfy ſaid execution, and requeſted 
him to permit the plaintiff, who had ſaid execution, 
to levy upon it ; but he abſolutely refuſed, alledging 
that the eſtate was Plumb's and ſhould not be taken; 
that afterwards the creditor prayed out an alias exe- 
cution and levied upon the property of ſaid Goodwin 
and ſold the ſame for ſatisfying ſaid execution. 


Plaintiff replied—That the eſtate taken on ſaid alias 
execution and ſold amounted to only C 10-17. De- 
murrer to the reply. , 


Judgment—That the reply of the plaintiff is inſuf- 

; ficient, for the following reaſons ; there ought to be 
the utmoſt fairneſs in the proceedings in order to ſub- 
ject the bail; and in this caſe, it appears that one of 
the debtors in the execution had ſufficiency of eſtate, 
that his body was taken upon it, and held two days, 
and then releaſed by order of the creditors attorney; 
the preſumption is that the debt was ſatisfied, until 
the contrary is made to appear : Further it is averred 


— ” A - aL nts ..- — 


in the plea that both ſaid Goodwin and Plumb were 
openly and publicly about and might have been taken, y 
and that they did not avoid ſaid execution which is . 
admitted by the reply. , 

This cauſe was tried to the jury laſt-court upon a h 
ſpecial iſſue, and verdict for the defendant ; on a pl 


motion in arreſt, the verdict was ſet aſide and a re- 
pleader ordered. A queſtion was made, whether full fo 
coſt ſhould be allowed or only upon the repleader. 


By the court—The whole coſt muſt be allowed. ju 
Reed verſ. Touſley, &c. 


The receipts RROR to reverſe a judgment of the county 
Ken's GT. | court, in an action brought by Reed as conſta- 
—_ le againſt Touſley, &c. declaring, that he had an 


Execution are 


liable to the of- execution in favor of David Buel, againſt Lewis De- 
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lavergne, for { 58, dated 27th April, A. D. 1790, ficer for the 


which he levied on eight oxen belonging to ſaid De- 


property, al- 


tho' the execu- 


Javergne, and poſted them, &c. that the defendants tion js other- 
received ſaid oxen to keep and re- deliver on the 5th ways ſatisfied. 


of June, A.D. 1790, as by their receipt in writing by 
them executed —_ to be produced in court appears. 
And that the defendants never delivered ſaid ox- 


en, &c. 


Plea in bar— That although it be true, that they 
did make and execute ſaid receipt yet they ſay, that 
in Sept. A. D. 1789, ſaid David took out an original 
execution and copies of the judgment on which it 
iſſued, and ſent them to Mr. Spencer in the ſtate of 
New- York, where ſaid debtor lived, and that ſaid 
Delavergne paid ſaid execution to ſaid Spencer; and 
that afterwards the ſaid David prayed out an alias 


execution in April, A. D. 1790, in order to vex and 


oppreſs ſaid Delavergne, and delivered it to the plain- 
tiff, who finding him in his precinQts, levied it on the 
body of the ſaid Lewis; and to releaſe him from ſaid 
levy, the defendants gave faid receipt, and that no 
oxen were taken or delivered upon faid execution; 
and ſaid original execution was fully ſatisfied. 


Plaintiff replied—That he levied ſaid execution on 
faid oxen, took and delivered them to the defendants, 
who received them, and undertook to re-deliver them 
on the 15th of June, A. D. 1790, as by their receipt 
eoreſaid ; and as to the reſidue of the defendants plea 
te ſays it is inſufficient. The defendants ſay their 
plea 1s ſufficient. 


Judgment of the county court—That the de- 
ſendants plea was ſufficient. 


Errors aſſigned That ſaid court ought to have 
judged ſaid plea inſufficient. 


Judgment—Nothing erroneous. 


Reaſons of the court—The faQts alledged in the 
plea in bar are; that this execution was an alias exe- 
cution, procured by Buel with deſign to vex and op- 
preſs Delavergne, and under colour of legal right to 


extort a ſum of money from him after he had received 
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2 complete ſatisfaction of the judgment by virtue of 


an execution ifſued thereon, and for which the attor. 


ney to ſaid Buel, being fully authorized, had given 
his receipt in full. 


By virtue of an alias execution the plaintiff took the 


body of e . and he was thereby compelled 


to procure the defendants to give the receipt mention- 
ed for eight oxen to obtain his releaſe. 


Whether theſe facts being true, are a defence for 
the defendant is the queſtion; if they are ſuch as a- 
mount to a defence the demurrer is a confeſſion that 
they are true. Whether they make a defence in the 
preſent action, and take from the plaintiff a right of 
recovery, muſt depend upon authorities and the rea- 
ſons given in ſupport of the authorities, and the con- 
cluſions that may be fairly made from the caſes addu- 
ced, when applied to the preſent cauſe. 


If an execution iſſue from a court having no juriſ- 
diction of the cauſe the ſame is void, and whatever 
acts are done under authority or by virtue of ſuch ex- 
ecution are a nullity. And the party in whoſe favor 
ſuch execution ifſues, or the officer who executes the 
ſame cannot juſtify or defend themſelves (by virtue of 
the authority given them in ſuch execution) in any 
action brought againſt them for taking either body or 
eſtate of the debtor to ſatisfy the ſame ; but any plea 
reſting upon ſuch authority for juſtification, muſt 
judged inſufficient ; the court in ſuch caſe have no au- 


thority and conſequently cannot give any authority to 


any other perſon. 


If any execution iſſue upon an erroneous judgment 
from a court having juriſdiction of the cauſe, ſuch ex- 
ecution is to every purpoſe a valid execution, fo long 
as the judgment remains in force, and gives fyll and 
ample authority to the officer and to the party to pro- 
ceed in the execution of it, to compel a ſatisfaction; 
and when either are queſtioned by action for any 
thing done under authority derived therefrom, vill be 
a defenee or juſtification. 


But as ſoon as the erroneous judgment is reverſed 
for error, the party againſt whom the ſame was ren- 
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dered and againſt whom the execution iſſued, when- 

ever ſuch judgment and execution are plead as a de- 
fence or Juſtification of any acts done after ſuch re- 
verſal, can reply nul tiel record and ſuch judgment is 
as to all ſuch after acts, a void judgment, aud ſuch 
reply muſt be a ſufficient one to ſuch plea and deſtroy 
the defence. 


If A is in execution at the ſuit of B, and the ſheriff 
ſuffers A to eſcape, and after this the judgment is 
reverſed for error, no action hes. againſt the ſheriff 
for the eſcape ; for B to entitle himſelf to a recovery 
muſt not only declare againſt the ſheriff upon the ex- 
ecution delivered him, but muſt alſo 'declare upon a 
legal exiſting judgment upon which the execution iſ- 
ſued to entitle himſelf to a recovery, and when the 
ſheriff pleads nul tiel record, the erroneous judgment 
being reverſed is of no more conſequence to the par- 
ty, than if the ſame had been void at the firſt, render- 
ing the ſame void as to its being a ſufficient founda- 
tion for an action. If a judgment be rendered and 
afterwards a ſcire facias is brought and a ſecond judg- 
ment rendered, the firſt judgment is after this re- 
verſed for error, the ſecond judgment being depend- 
ant on the firſt ſhall be reverſed alſo. 


And whenever there are two judgments a ſecond 
dependant on the firſt as its foundation, the firſt 
judgment being reverſed the ſecond ſhall be alſo re- 
verſed. If A take an execution and the ſame is levi- 
ed and the goods remain in the ſheriff's hands for 
want of buyers, this the party knowing takes out a 
ſecond execution and procures the ſame to be levied, 
the party injured can maintain an action againſt the 
party procuririg ſuch execution for the vexation. And 
a perſon may maintain action on the caſe againſt 
another, who ſues againſt his releaſe, -or after the 
money 1s duly paid, though it be on a ſingle obliga- 
tion, 
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x Sid. 306. 
1 Saund. 37: 
x Levins 191; 


Hob: 205, 206. 


If a ſheriff upon a fieri facias iſſued on a judgment xx Roll. 59. 
rendered — B, takes the goods of B into his Yelv. 47. 


hands, but before any ſale of them B delivers to the 


es 
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ſheriff a ſuperſedeas on a writ of error, author 
ities ſay Bſhall have his goods again, for by the ſeizure 
the property is not altered. 


The authorities cited prove that the officer execu- 
ting any execution e from any court having ju- 
riſdiction ſhall be protected in fuch execution of his 
office and this as well on an erroneous judgment as 2 
legal pne, and this from neceſhty as well as the high. 
eſt reaſon. 'The ſheriff ought to be compelled to ex- 
ecute all executions iſſued by lawful authority and 
ought not to be allowed to queſtion whether ſuch au- 
thority in matters of judgment miſtake or not, as ſuch 
officer is to execute and not to judge, and obedience 
in the miniſterial officers to the lawful writs and pre- 
cepts of the judicial is of abſolute neceſhty. But 
when at firſt, there is no authority veſted in the court 
by law, but the court aſſumes a juriſdiction never 
given by law, of this the ſheriff muſt take notice, and 
not proceed to act under 4 void writ or under an au- 
thority aſſumed without or againſt law. 


And if a court, having juriſdiction, gives authority 
to a ſheriff or officer, ſo ſoon as a ſuperior tribunal for 
error or other cauſe revokes that authority, all the ſub- 
ordinate miniſterial officers ought to pay obedience. 
An execution that iſſues after a judgment is paid and 
ſatisfied to the party, muſt iſſue wrongfully and with 
the knowledge of the party to whom the ſame is paid, 
that the ſame is wrongfully and unjuſtly iſſued. And 
for this cauſe it is reaſonable that fuck party ſhould 
never be benefitted thereby. 


The party therefore who takes out an execution 
upon a ſatisfied judgment, can never have any aid of 
law to carry fuch udgment into effect, for as to 
him in judgment of law it has no other operation 
than a void judgment has, that is rendered by a court 
having no juriſdiction, and no aſſiſtanee can reaſona- 
bly be given him to obtain a ſatisfaction of a judg- 
ment which he acknowledges is in full; and the rule 
is that wherever a creditor gives à receipt that he has 
received in full of an execution, it is ndt only evi- 
dence that the judgment is paid, but in judgment of 
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law ſuch judgment is diſcharged, and whether ſueh 


diſcharge appears of record or not, doth not ſeem to 
be of any importance from the authorities. The 
property of the oxen in the preſent inſtance was not 
changed 2 leyy of the execution, nor was the 
debtor in the execution diveſted of the property by 
any thing done by the officer, here was no ſale at 
public vendue, from which there might be a neceſſity 
of quieting a purchaſer at public auction, ordered by 
aut 

cles fold. But a mere taking by the officer and a 
delivery to the receipt's- men, by the procurement of 
the owner of the cattle (as the receipt and other mat- 
ters evince.) The party in the ME action can 
have no action againſt the officer, for any thing reſ- 
a execution, the ſame as to the party was 
voi | 


The ſheriff or officer is not liable to any action for 


the taking, becauſe the court who had juriſdiction of 
the cauſe ifſued this execution, though improvidently 
' after the ſame was ſatisfied ; the ſheriff therefore had 


authority to take the goods into his poſſeſſion, be- 


cauſe fo commanded by authority. But the ſheriff 
has no greater right to retain the goods on a judg- 
ment that is ſatisfied than he has on a judgment re- 
| verſed for error, or that was void when rendered, and 
though 4 $a he may be protected for what he has 
done, yet he had no right to recover this property from 
any other perſon, into whoſe hands it came, nor can 
he maintain anaCtion for the ſame, having no property 
actual or ſpecial ; but the property being in judg- 
ment of law in the original debtor. And in the preſ- 
ent caſe no inconvenience can- happen to the of- 
cer, the debtor procured the delivery of this proper- 
ty to the receipt's-men, the officer did it at the deſire 
of the debtor, he can therefore have no action. 


The property is in the ſame ſituation as it would 


have been had it been taken by an officer on an erro- 
neous judgment, andwhile the judgment was in force, 
but afterwards before the ſale of the property, the 
judgment is reverſed, in ſuch caſe the property is 
never changed. It belongs to the original debtor an- 


arity in the poſſeſſion and Bagg of the arti- 
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to whoſe ever handsit may have come, unleſs by public 
ſale by order of law the property has been cles 
and any bailee into whoſe hands it may have come 
muſt reſtore it. The officer's fees depend upon the 
ſame principles as the debt in the execution and for 
the reaſons given cannot be recovered from the debtor 
in the execution; and the officer has no lien on the 
eſtate taken nor can he recover of the receipt's-men ; 
the party who has - cauſed him to wy an execution 
iſſued upon a ſatisfied judgment mult pay him if he 
ever receives any compenſation. 


Apams and Roor diſſented from the opinion of the 


court, for the following reaſons, viz. It appears that 
the plaintiff was a lawful officer, and had in his hands 


a lawful writ of execution in favor of David Buel 
againſt ſaid Delavergne, which he was bound by law 
to execute; that he levied ſaid execution on eight 
oxen, belonging to ſaid Delavergne and poſted them 
as the law directs ; and that he delivered ſaid oxen to 
the defendants, to keep and re-deliver to him on the 
15th of June A. D. 1790 and took their receipt and 
promiſe in writing for the ſame ; the giving of the 
receipt is admitted by the defendants, but they ſay 
that this is an alias execution, and-that a former exe- 
cution had ifſued for the ſame debt, which had been 
paid to the attorney of ſaid Buel, and by him was diſ- 
charged, and this execution was taken out by ſaid 
Buel to vex and oppreſs ſaid Delavergne—and that 
no oxen were ever in fact taken by ſaid execution, or 
delivered to them, &c. this laſt averment in the plea, 
being contrary to the receipt which is admitted, is in- 
admiſſible and muſt be laid out of the caſe. 


The only queſtion then is, Whether the formerexe- 
cution being paid and diſcharged, and this alias execu- 
tion being taken out by the creditor, only for thepurpoſe 
of oppreſſion, without the knowledge or privity of the 
plaintiff, is a bar to the plaintiff's action. The ground 
of the plaintiff's right to recover is his reſponſibility 


for the property taken, and as it was lawfully taken by 
him, it is immaterial to which he is "reſponſible, 
whether creditor or debtor, either is equally available 


for the purpoſe of this action. 
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Where an officer takes property on an execution, 
and the debt is otherwiſe paid to the creditor, the of- 
ficer is accountable for the property to the debtor ; 
and in that caſe he has equal right to recover it from 
his bailee, as if the creditor had not been paid. To 
render the bar compleat, it muſt appear that neither 
the debtor or creditor hath any demand on the plain- 
tiff. | | 


This judgment was afterwards reverſed in the ſu- 
preme court of errors, in May A. D. 1792, for the 
— reaſons, viz. 


Supreme Court of Errors, May, A. D. 1 792. 
Reed verſ. Touſley, Kc. 


WO queſtions ariſe on this defence —iſt. 
Whether on theſe pleadings it appears that no 


oxen in fact were taken from the debtor, or deliv- 


ered to or received by the defendants; and if the con- 
trary appears, then 2d. Whether the reſidue of the 
defence is ſufficient or not. | 


As to the firſt, the defendants having admitted the 
authenticity of ſaid receipt by which they have ac- 
knowledged under their hands, that they have receiv- 
ed the oxen, it is incompetent for them, in the ſame 
breath to deny that they have in fact received them; 
they are precluded by way of eſtoppal to do this; and 
the contrary principle once admitted would effectually 
deſtroy the evidence that ariſes from all writings what- 
ever, a3 it would be ſetting up parol proof, as evi- 
dence of a higher nature, than the evidence of wri- 
tings, and by which the latter might be controled and 
ſet aſide ; but the law, which in this point is founded 
in the higheſt reaſon, will not admit. 


And indeed, tho? the defendants have in general 
terms, denied the actual receipt of the oxen, yet they 
have not done it in a way that the law will notice, 
for had they meant to avail themſelves of this, and it 
vere competent for them to do it, they ſhould have 
traverſed the receipt of the oxen, and put it in iflue to 
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the jury, which they have not done, nor has there 
been any trial of the fact; it was ſufficient for the 
plaintiff therefore, and indeed all that he could do, to 
re-afhrm the facts as in his declaration; and the de- 
fendants by cloſing the demurrer to the reſidue of the 
plea have given up this point, and having admitted 
the authenticity of the receipt they have effectually 
admitted, the actual receipt of the oxen. 


This being ſo, the ſecond queſtion ariſes—Wheth. 
er the reſidue of the defendants plea is ſufficient or 
not; the ſeeming force of this plea, conſiſts in this, 

that at the time the,plaintiff took the oxen of the 

debtor, and delivered them to the defendants, the 

judgment on which the execution iſſued was com- 

pletely ſatisfied and diſcharged ; but ſtill though the 

creditor was a wrong doer, in praying out the alias ex- 

ccution, and ought to take no benefit of his own 

wrong; yet the officer was bound to obey his writ 

iſſued from a court that had cognizance of the cauſe, 

and ſo far from being a treſpaſſer, in taking the debt- 

| or's oxen he did no more than he was bound to do; 

| and conſequently ſuch conſtruction muſt be put upon 

| the whole tranſaction as will fave him from loſs and 
damage. 

Now it cannot be doubted, but an officer who takes 

| 3 on an execution, is bailee of that N 

or the purpoſes of law, and muſt account for it to 

the creditor in cafe the judgment is not other ways ſat- 

isſied, and if it is, to the debtor; and in the event of 

: this caſe the officer muſt account for the property to 

thedebtor, the judgment being otherwiſe ſatisfied : the 

circumſtance that the debtor was privy to the delivery 

of the property to the defendants, and that it was 

done at his requeſt, will not take away the liability of 

the officer; for the ſecurity for the re-delivery was 

taken to the officer, and of which he alone can avail 

himſelf ; it is not ſufficient in this caſe to ſay that the 

property in the oxen was not changed, any more than 

if taken on an erroneous judgment, and before {ale 

that judgment was reverſed, and that conſequently 

the debtor may take his property from the reccipts- 

man, or wherever he may find it, for admit this, it will 
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only prove that he has two remedies, of which he may 
take at his election; but the officer will not be exon- 
erated until the debtor has obtained ſatisfaction from 
the receipts-man, and for a like reaſon it will be in- 
ſuſficient to ſay, that the debtor has his remedy againſt 
the creditor, who is the only wrong doer in this caſe, 
and for this additional reaſon, that he may be a bank- 
rupt and unable to make ſatisfaction. : 


This point then, that the officer in this caſe is liable 
to the debtor for the property taken, being eſtabliſhed, 
it will follow, by legal conſequence that the receipts- 
men muft be liable to the officer for it, and it 
would be unreaſonable to ſubje& the officer, who has 
done his duty to the action of the debtor and to cut 
him off from his remedy againſt. the receipts-men, 
eſpecially as this has been long ſanctioned by the de- 
cifions of law. | | 


Mills »er/. Griſwold. 
\ CTION of aſſumpſit upon 2A promiſe of mar- Voluntary 
riage. Iſſue to the jury. communica- 


tions of a 
Queſtion—Whether a witneſs is obliged to diſcloſe under —— 

upon his oath what the defendant had told him in Tem ain 

confidence, and upon a promiſe to keep it ſecret, | ed, by a wit- 


By the court—The diſtinction is, where the com- nung mal 0 


munications are neceſſary in the courſe of buſineſs, as an attorn 
of a client to his attorney, he may not diſcloſe them, who is under 
but where the communications are voluntary, as in _—— 
the preſent caſe, his oath obliges the witnels to tell ...,, 
the whole truth. 


Howel very. Seaman. 


| B25 declaring, that on the 26th of July, & A diſe of 
A D. 1783, the defendant gave the plaintiff his all debts, dues 
note for £1000 money of New-York, payable in one aud — 

month without intereſt; and before Aug. 1784, he ;a1 promile ts 
paid Goo upon it; and to ſecure the intereſt upon pay the inter- 


the remaining £400 the defendant on the 3d of Aug. — 8 


„ 
* 
? 
+ Rl 
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A. D. 1784, executed his note as follows, viz. I do 
hereby promiſe to pay George Howel, lawful intereſt 
on {400 York money, the balance due on a note 
given in Boſton, July, 26th A. D. 1783, for £1008; 
that ſaid balance of 400 was not paid, until the 2d 
of Dec. A. D. 1786; and that ſaid note given in Aug. 
A. D. 1784, was for the intereſt of the {400 from 
the date of the firſt note, which the defendant hath 


never paid, &c. 


Plea in bar That on the 6th of Aug. A. D. 1784, 
the plaintiff and defendant ſettled all accounts, debts, 
dues and demands, ſubſiſting between them, except 
ſaid note for { 1000, dated 26th of July, A. D. 1783, 
which was aſhgned to Murray and Sanſom of New. 
York, and the defendant then paid to the plaintiff 
£28 York money, which the plaintiff received and 

ve him a diſcharge in the words following, viz. Re- 
ceived of Richard Seaman £ 28 York currency in 
full of all accounts, dues, debts and demands againſt 
him, except a note in the hands of Murray and San- 
ſom merchants in New-Y ork, dated 26th July, A. D. 
1783; Aug. 6th 1784, George Howel, as by ſaid 
diſcharge ready to be ſhewn. Demurrer to the plea. 


Judgment—That the plea in bar is ſufficient. 


The note for the intereſt on ſaid' { 1000 note is a 
diſtinCt ſecurity from the note for the principal; and 
excepting that out of the diſcharge, did not except the 
note for the intereſt. Judgment for the defendant. 


Cogſwell, executor of William Cogſwell verſ. 


Whittleſey and Society of New-Preſton. 


In an action ECLARING, that the defendants were indebt- 
upon an ig ed to the deceaſed £37-8-10 lawful money, 


* upon ſettlement of accounts made between the ſaid 
cannot avail deceaſed, in his life time, and the committee of the 
themſelves of defendants on the 2oth of Aug. A. D. 1786; which 
miſtakes in the the ſaid committee by a writing under their hands of 
fertlement. that date acknowledged to be due; with the intereſt 

| from Feb. A. D. 1786 ; which debt has never been 


paid. 
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Defendants plead in bar That ſaid William was 
treaſurer, and one of the ſociety's committee, and that 
in ſaid ſettlement ſundry miſtakes were made in favor 
of ſaid William, more than to the amount of ſaid bal- 


ce. 


Plaintiff replied That there were ſundry ſettle- 
ments made by ſaid William with ſaid committee, in 
all of which the balance was found to be in his favor ; 
that upon his deceaſe his eſtate was repreſented inſol- 
vent, and a time limited for the creditors to bring in 

their claims to commiſhoners. That the defendants 
made no claim in that time againſt ſaid William's eſ- 


tate, and that ſaid writing was — by ſaid. commit- 
tee, for the juſt balance due to ſaid William. 


Defendants rejoined—That the miſtakes alledged in . 1900 

the plea in bar were made in the ſettlement. De- 2 — 

murrer to the rejoinder. | . Shaw. 
Judgment That the rejoinder is inſufficient; the 

defendants are concluded by the ſettlement, and by 

their not exhibiting their claim within the time lim- 

ited by the court of probate. 


John Wadhamsver/. John Albert Vanderworken. 


8 


Fam . 500 a judgment of the e egg A blank ei- 
a 


in an action brought by Vanderworken vs. Jorſement can 
dhams, declaring that on the 1ſt of Jan. A. D. 9 chacon 
1788, the defendant ſold and aſſigned to him two which it is 
notes of hand againſt John Grant, both dated the made—that it 
16th of Oct. A. B. 1 782, for the ſum of two pounds —— 
each; one payable the 1ſt of Jan. the other the 1ſt ject and con- 


of March next after their date, and warranted them vert the money, 
VIZ. and that the 


ſame is due. 


to the plaintiff, which aſſignment is as follows, 
I the ſubſcriber for value received, do ſell and convey 
the within notes of hand, to John Albert Vander-. 
worken, and do warrant the ſame to be due, and if 
the within promiſſor, is not able to pay the contents, 
I promiſe to pay the ſame; and I do impower ſaid 
Vanderworken to collect the ſame ; which payment 
is to be made in a NIN with intereſt, John 


386 LITCHFIELD COUNTY, 


Wadhams. That ſaid Grant was bankrupt and not 
able to pay any thing; that the defendant had been 
notified thereof, and had not kept and performed 
his ſaid warranty. Damage £10. 


Plea—That the power of attorney and warranty 


was not the act and deed of the defendant. Ifſue to 
the jury. | 


Verdit—That ſaid power of attorney and war. 
ranty was the act and deed of the defendant ; and the 
jury found for the plaintiff {6-3 damages, &c. 


In this cafe the following bill of exceptions waz 
filed and allowed by the judge, viz. That ſaid two 
notes were wrote on one piece of paper ; that the de. 
fendant wrote his name blank near the top of the pa- 
per, on the back of one of ſaid notes; that ſaid en- 
dorſement was wrote and filled up in court when faid 
cauſe was upon trial before the jury, by the plaintiff's 
attorney; that the defendant offered witneſſes to 
prove that when he wrote his name on ſaid paper he 
wrote it blank, and that the defendant received it on- 
ly as a carrier to collect the money due on faid notes 
for the defendant ; and that it was the expreſs agree- 
ment of plaintiff and defendant, that no other uſe 
ſhould be made of his name ſigned as aforeſaid, but 
to write a ſimple power of attorney over it; which 
evidence ſaid court refuſed to admit, and gave judg- 
ment for the plaintiff, es [el 


General errors aſſigned— And fpecially for not ad- 
mitting ſaid teſtimony. - 
Judgment—Manifeſt error. 


By the court—A blank endorſement upon the back 
of a note of the promiſſees name, cannot operate as 
an w- of any other note than that on the back 
of which it is written, although there be other 
notes written upon the ſame piece of paper; and that 
a blank endorſement at moſt, only gives the eadorſee 
authority to write over it a power to collect it, and 
an aſſignment of the property with a warranty that 
the- money is due, As to whether the county court 
erred in not admiting parol teſtimony for the purpoſe 


a -- 
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mentioned in the bill of exceptions, this court made 
no determination. 


Smith ver; Northrup. 


CTION on note, dated 24th of March, A. D. 8 
A 1789, wherein the defendant promiſed to pay vantage of by a 
to the plaintiff 80 in ſoldiers notes, in one year from ſpecial demur- 
the date; and that on the 26th of March, A. D. 1790, r ˖ 
the defendant wrote at the bottom of ſaid note, qemurrer, the 

this may certify, that I will pay the intereſt of the party may not 

above note, as by ſaid note, &c. Demurrer to the Alter to a ſpe- 

declaration; which was cloſed laſt court and contin- 

ued to this, and now the defendant moved to alter his 

plea from a general to a ſpecial demurrer, but not al- 


. 


Exception to the declaration—That it was double 
and contained two diſtin& cauſes of action; which 
required different anſwers. | | 


Judgment—Declaration ſufficient. Here is no du- 
plicity ; but if there was it cannot be taken advantage 
of under a general demurrer; the engagement wrote 
at the bottom of the note is no more than the law im- 
lied without it. The ſoldiers notes which are prom- 
iſed being upon intereſt. | 


Holbrook ver/. Hide. 


CTION on note by attachment, againſt Hide The fervice ofa 
as an abſconding debtor, in which he is deſcri- In abſconding 
ded to be late of Derby, &c. now reſident in Brunſ- debtor, if an in- 


wick in the ſtate of Vermont. | habitant of this 
ü ſtate, muſt be 


Plea in abatement That no property of the de- by leaving a 
fendants had been attached; that no copy bad been 22 —— _ 
left at his laſt uſual abode in ſaid Derby; nor other- moe he 
viſe than by leaving copies with Kibbe and Parſons, 
a8 attornies factors, &c. to ſaid Hide. Demurrer. 


Judgment—Plea ſufficient. The ſtatute is expreſs, 
that a copy ſhall be left at the defendant's laſt place of 
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Strong ver; Ives. 


Where a priſ- CTION for falſe impriſonment. Not guilty 
_ —_— plead. Iflue to the jury. 

rom an officer, | | 

— — _—_ Caſe was—lIves was a conſtable had a warrant to 
— retake ang Arreſt Strong on a proſecution upon the ſtatute, for 


hold him, after maintenance of a baſtard child : Ives took him, and 

his writ is re- Strong made his eſcape ; Ives advertiſed him, and 

turned, and de- returned (aid writ ; Strong was taken and brought to 

liver him up to k . 18 

the court. Ives upon the advertiſement; Ives received him and 

| held him twenty-four hours, the warrant not being 
in his hands, but was returned to Litchfield ; in ſaid 
twenty-four hours, by the mediation of friends the 
affair was ſettled. 


Queſtion—Whether the defendant had right to 
take and hold him after ſaid warrant was returned? 


By court and jury the defendant is not guilty—The 
defendant not only had right, but it was his duty to 
take and hold ſaid Strong, and to deliver him up in 
court upon faid proſecution. 


Moor ver. Watſon. 
X = deedia te CTION of ejectment. Plea—No wrong or 
corded in a rea- diſſeizen. Iſſue to the jury. 


er The caſe was The defendant was the original ow- 


cumſtances, it ner of the land demanded; Stephen Chubb a collector 
my * *. took and ſold it for Watſon's taxes, to Uriah 
— wBEA pre Seymour; Watſon was a poor man, the collector 
viouſly ſerved. paid the taxes and took back a deed of ſaid land from 


ſaid Seymour to himſelf. 


In the fall of the year A. D. 1789, the collector a- 
greed to releaſe the land to the defendant upon his 
| paying the taxes, intereſt and coſt, One Tryon of 
| Wethersfield agreed to buy the land and give conſid- 
1 erable more for it, provided he had a deed *. cer- 
| | tain time; the defendant applied to Chubb the col- 
1 lector, and received a deed of ſaid land from him, da- 
| ted the 5th of Sept. A. D. 1789, which was Mon- 

day; the regiſter liyed about four miles out of the road 
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to Wethersfield ; the defendant went to Wethersfield 
to complete his bargain with Tryon, returned to New- 
Hartford the next Saturday at evening, which was 
the 12th, and the Monday following in the morning, 
which was the 14th, ſaid deed was left with the town 
clerk for record. 


The plaintiff having ſeveral ſmall debts againſt 
Chubb, and being informed that Chubb had given 
a deed of this land back to Watſon, and finding the 
deed not left for record, on the 11th of ſaid Sept. he 
prayed out ſeveral attachments againſt Chubb; and 
attached this land, and had the ſervice completed on 
the ſame day at eleven o'clock at night; he after- 
wards obtained judgments on faid attachments, be- 
fore a juſtice, took out executions and had them lev- 
ied on this land, &c. 


Queſtion in this caſe was—Whether the plaintiff 
ſhould hold the land againſt the defendant's deed, on 
the ground that he attached it before ſaid deed was 
lodged for record ? If he could hold the land, it muſt 
be becauſe ſaid deed was not lodged in a reaſonable - 
time, or upon the principle of fraud. 


By our ſtatute, no time is limited in which a deed 
muſt be lodged with the regiſter for record; it muſt 
therefore be within a reaſonable time, and of this the 
court and jury muſt judge upon view of the cir- 
cumſtances. As the plaintiff knew of the defendant's 
deed before he cauſed ſaid land to he attached, it 
could be no fraud upon him. | 


Verdict and judgment for defendant. 


Kirby, adminiſtrator of Grant verſ. Clark. 


CTION of trover for goods converted by the Trover lies by 
defandant in the life time of the inteſtate. The an adminiftra- 

queſtion put to the court was—Whether the admin- 8383 

iſtrator may have this action for goods converted in verted in the 


the life time of the inteſtate? life time of the 
inteſtate. 


By the court The action lies in favor of the ad- 
| miniftrator for goods taken and converted by the de- 
| fendant in the life time of his inteſtate, 
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Daniel Pitkin ver, Jonathan Welles, Eſq. 


Chancery will RROR to reverſe a decree in chancery of the 
* e Fas IJ county court, upon the petition of ſaid Daniel 
note, which is Pikkin vs. ſaid Welles, ſhewing that William Pitkin, 
diſcharged Eſq. late deceaſed, in his life time, viz. on the 15th 
by the no of Oct. A. D. 1787 for a valuable conſideration, ſold 
e and aſſigned to him a note againſt ſaid Welles, dated 
and compel the the 3d day of Jan. A. D. 1771 for {14 lawful mon- 
Promiſſor to ey, payable on demand with intereſt; that after- 
ha it to hin. yards on the 15th of April A. D. 1788 he gave no- 
tice to ſaid Welles of ſaid aſſignment and requeſted 
him to pay it; that on the 19th of December A. D. 
1788 ſaid William Pitkin and ſaid Welles had a con- 
troverſy concerning certain lands, which they ſub- 
mitted to arbitration, and ſaid arbitrators awarded ſaid 
Welles to pay to ſaid William £36 lawful money, 
and that they ſhould execute mutual diſcharges to 
each other; and ſaid Welles having had notice of 
ſaid aſſignment and contriving fraudulently to avoid 
the payment of ſaid note drew a diſcharge for ſaid 
William to fign, extending to all demands by bond, 
note or executions ; and ſaid William not recollect- 
ing faid note or ſuppoſing that it was paid ſigned faid 
diſcharge, which is dated the 19th of Dec. A. D. 
1788 whereby ſaid note was diſcharged at law ; that 
faid William had ſince died and his eſtate repreſented 
inſolvent, which was now depending before commiſ- 
fioners ; praying that ſaid court would order and de- 
cree that ſaid Welles pay him ſaid note, &c. To 
which petition a demurrer was given and ſaid petition 

judged to be inſufficient. ; | 


Error aſſigned That ſaid petition ought to have 
been judged to be ſufficient. 4 


Judgment of the county court affirmed. 'There 
being no direct averment that ſaid William's eſtate 
is inſolvent, and for ought appears is ſufficient to pay 
all the debts. 
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RROR to reverſe a judgment of the county A judgment a- 
E court in an action brought by Meacham again 2922 
trong on book deſcribing him to be of Hartford in 3p; 3 ap⸗ 
the county of Windſor in the ſtate of Vermont, en default, 
which action was continued to April county court Jaya rg 
A. D. 1791, when ſaid court gave judgment againſt un dhe plain- 
him upon his default of appearing, and for the plain- G's giving 
tiff to recover 6 20 debt and his coſt, and that execu- bond according 
tion iſſue for the ſame accordingly ; that on the 10th to the ſtature. 
of Oct. A. D. 1791 ſaid Meacham prayed out his ex- 
ecution on ſaid judgment for the ſums therein con- 
tained without having lodged a bond with the clerk 


of ſaid court agreeable to the ſtatute in ſuch caſes 
provided. = 


Errors aſhgned—That execution ought not to have 
been granted until a bond was lodged with the clerk 
28 aforeſaid, and that ſaid judgment ought to have 
been ſo entered up. 2d. 'That the granting of ſaid 
execution as aforeſaid was contrary to an exp law 
of this ſtate. 2 


Judgment —Manifeſt error. 


The ſtatute referred to above, directs how actions 
brought againſt perſons out of the ſtate ſhall be con- . 
tinued; and that after ſuch continuances the court 
may proceed to render judgment againſt them by 
default ; and in ſuch caſes where judgment ſhall be 
entered up by default, after ſuch continuances as a- 
foreſaid execution ſhall be ſtayed and not ifſue there- 
on until the plaintiff ſhall have given or lodged with 
the clerk, a bond with one or more ſufficient ſureties 
to the adverſe party, in double the value of the eſtate 
or ſum recovered by ſaid judgment to make reſtitution 
and to refund ſuch ſum as ſhall be given in debt or 
damage as ſhall be recovered in a ſuit therefor, to be 
brought within twelve months, next after entering 
up the firſt judgment, &c. The judgment in this 
caſe is, that execution iſſue accordingly—whereas, 
the law is, that it ſhall not ifſue until bond is given as 


aforeſaid, the judgment is therefore directly againſt 
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the law. For the judgment ought to have been, that 
execution ifſue upon the plaintiff's procuring bond 
agreeable to the ſtatute in ſuch caſes provided. 


This judgment was afterwards affirmed in the ſu- 
preme court of errors. 


County Treaſurer ver. Noadiah Burr, &c. 


A bond taken CQ CIRE FACIAS upon a bond of recognizance 


by a juſtice in . juſti 
3 entered into before a juſtice of the peace upon a 


ion, condi- f 4 
tioned that the of the peace, for aſſaulting and beating an officer, and 


defendant ſhall reſiſting him in the execution of his office; upon 
hide df. which faid juſtice ordered and adjudged that he ſhould 
ment; is TR become bound with ſurety. in the ſum of 50 to ſaid 
boud. treaſurer, to be paid upon condition that ſaid Noadiah, 
jun, ſhall fail to appear before the county court to be 
— &c. and anſwer to ſaid complaint, and to 
A abide the judgment of ſaid court thereon ; and the 
| V' defendants entered into a bond of recognizance of 
the tEgor aforeſaid, before ſaid juſtice; that ſaid No- 
5 adiah,Jun. appeared and plead to ſaid complaint that 
he was not guilty ; iſſue to the jury; and the jury 
brought in their verdict that he was guilty ; and faid 
Noadiah being three times called to appear before faid 
. court to receive the Joon of the court, upon ſaid 
complaint, made default of appearing ; and thereupon 
ſaid bond became forfeited, praying for 4 remedy in 

the premifes. Demurrer to the declaration. | 


| Judgment — That the declaration is ſufficient. 


Exception to the declaration That the juſtice had no 
right to require or to take a bond with a condition that 
the defendant ſhould abide the judgment of the court. 


By the court Whether the juſtice ought to have 
impriſoned him had he refuſed to give bond with that 
condition in it, in caſe he had tendered a bond con- 
ditioned to appear before ſaid court, and anſwer to 
ſaid complaint, is not neceſſary to be decided in this 
caſe; it is clear that the bond is a lawful bond, taken 
according to the uſual form, and the defendants are 
holden by it. . 


proſecution againſt Noadiah Burr, jun. for a breach 


rr ˙ 
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Wadſworth, Whitman & Chaplin ver. Cham- 
pron. 


RROR to reverſe a Judgment of the county in a ſale of 
court, in an action brought by Champion a- public ſecuri- 


gainſt Wadſworth, &c. upon a note dated the 2oth — Sorin cena 


* 


of April, A. D. 1789, wherein the defendants jointly bis election to 


and ſeverally promiſed the plaintiff to pay to him return them at 
656595 14-7 lawful money, within thirteen months 2 certain time 
m the date, with the lawful intereſt ; demanding mor Ha 
£5000. Per writ dated 17th of June, A. D. 1790. for them—this 
| is not uſurious 


Plea in bar That at the time of giving the note nor is there 


on which, &c. it was corruptly agreed between the any room for 


laintiff and defendants, that the plaintiff ſhould lend ſe * 
the defendants upon the application, and for the 8 
uſe of ſaid Chaplin, the following public ſecurities for 
the term of 13 months, viz. A certificate of the Uni- 
ted States, dated regiſter's office, 1oth of Aug. A. D. 
1787, certifying a balance due from the United States 
to Henry Champion the ſum of 8721 dollars and 
71-go0ths, bearing intereſt at fix per cent from the firſt 
of July, A. D. 1780, and ſigned Joſeph Nurſe, regif- 
ter, on which no intereſt had been paid. Alſo 16 
loan office certificates for 400 dollars each, numbered 
5 3382 to 3397, incluſive; and one loan office 
ertificate for 200 dollars, No. 4252, all dated March 
the 3oth A. D. 1778, ſigned Samuel Hilligas, and 
counterſigned John Lawrence, commiſſioner, all pay- 
able to Henry Champion, with intereſt at ſix per cent. 
and on which no inteteſt had been drawn ſince the 
zuſt bf Dec. A. D. 1782. | 


All which ſecurities were then worth in lawful 
money no more than Z 1105-8-1, and that in conſide - 
ration of the loan and forbearance of the aforeſaid ſe- 
curittes for the term of 13 months aforeſaid, the de- 
fendants ſhould execute note on which, &c. for 
£3609-14-7 lawful money on intereſt from the date 

ereof, and alſo ſhould execute one other note for 
the ſum of £29-6-4 lawful money, payable in 13 


months with intereſt, and that in caſe the defendants 


Coe c 
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ſhould return at the expiration of ſaid 13 months and 
deliver to the plaintiff the ſame ſecurities and certifi- 
cates, without having drawn any intereſt upon them 
or either of them, the plaintiff would accept them 


in full payment of the note on which, &c. but on 


failure of their delivering ſaid certificates the plaintiff 
to be holden to take nothing but ſpecie on ſaid notes; 


and that in purſuance of ſaid corrupt agreement, the 


plaintiff loaned to ſaid Chaplin ſaid public ſecurities 
for the term of 13 months, and the defendants exe. 
cuted to the plaintiff the note on which, &c. and alſo 


a note for {29+6-4, payable in 13 months with inter- 


eſt, and for no other cauſe or conſideration. 
And the pfaintiff made and executed to the de- 


fendants an agreement in writing, wherein and where. 
* he agreed and engaged, that if by the day the 


aforeſaid note became due, the defendants ſhould re- 
deliver or pay to him certificates of the ſame deſcrip- 
tion in all reſpects, and without any intereſt drawn on 
them more than had been upon theſe ; that he would 
accept them in payment of ſaid note ; but on failure 
of paying ſaid certificates to be holden to take noth- 


ing but ſpecie on ſaid note; and that by ſaid corrupt 


agreement there was and is in fact taken, reſerved 
and ſecured in and by the note on which the ſum of 
£ 2698-5-6 lawful money over and above the law 
intereſt at the rate of 6 per cent. per annum for the 
loan of ſaid ſecurities for the term 'of 13 months and 
for no other cauſe or conſideration, and by the ſtatute 
of this ſtate ſaid note is void. 


The rere demured to the plea in bar. Judg- 
ment of the county court—That the plea in bar was 


inſufficient. 


The defendants laid in a written motion to be 
heard in damages upon the chancery of ſaid note; 
which motion ſaid county court refyſed to grant and 
gave judgment for the plaintiff to recover { 4033-17-06 
lawful money and coſt. h Wo 


The defendants then moved ſaid court that they 
might be allowed to appeal ſaid cauſe to the ſuperior 
court, and tendered ſufficient bonds to proſecute ſaid 


WD _” TT 
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appeal, and ſaid county court adjudged that no appeal 


lay in ſaid cauſe. 


Errors aſſhgned—1ft. That ſaid plea in bar was ſuffi- 
cient and ought to have been ſo adjudged. 24d. In 
refuſing to hear the parties in damages upon the chan- 
cery of . ſaid note. 3d. In judging that no appeal 


lay in ſaid cauſe, 1 | 
Judgment of this court—That there is nothing er- 


roneous in the judgment complained of. All the 
queſtions determined by the county court and com- 
plained of in the writ of error, depend upon the na- 
ture and true conſtruction of the original contract 
between the parties, to be collected from the writings 
diſcloſed upon the record: and by them it clearly ap- 

s to have been a ſale of thoſe ſecurities at a cer- 
tain ſtipulated price, or to return the ſecurities at the 
end of 13 months, at the option of the defendants ; 
they choſe not to return them, conſequently are 
bound to pay the ſtipulated ſum ſecured by the note, 
which is much leſs than the nominal yalue and ex- 
cludes every idea of uſury. 


The note is for the payment of money only and 
no payments are claimed to have been made upon it, 
there is no room for a hearing upon the 3 of 
ſaid note, the parties having therein agreed the ſum. 


Before the plea was entered by the defendant in error 
he ſuggeſted that ſaid note was vouched by two wit- | 


neſſes and would ſo appear, had it been brought up 
in the writ of error, as it ought to have been, and 
moved for a certiorari to the clerk of the county court 
to certify ſaid note—which being done, it appeared 
to be vouched by two witneſſes, 


Judge Drex difſented, upon the ground that the 
averments were poſitive, that more than lawful inter- 
eſt was included in faid note by the corrupt agree- 
ment of the parties. 


By the court—The facts ſtated and diſcloſed in 
the plea do not warrant ſuch an inference, and unleſs 
they do, the court cannot make it. 
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26 HARTFORD COUNTY, 
Cowles verſ. Hart & Briſtol. 


Indebitatus aſ- CTION of indebitatus aſſumpſit for money paid 
ſumpfit 3 and advanced to the defendants. Plea—Non 
as a Pa umpſit. Iſſue to the jury. 


actually len. The jury found a ſpecial verdict, that on the 2th 
3 A. D. 1785 the plaintif at the ſpecial inſtance 
which has been and requeſt of the defendants, did pay to their uſe, 
adjudged to be the ſum of {59-18-94 lawful money; that the de. 
"Oe. fendants were at that time indebted to the plaintiff 
for goods, &c, fold them; alſo that they were indebt. 
ed to Nehemiah Street in like manner ; that after. 
wards, on the ſame day, the plaintiff, ſaid Street and 
the defendants accounted together for all ſaid ſeveral 
ſums of money, and it was then and there after- 
wards on the ſaid day, corruptly agreed by and be- 
tween the plaintiff, ſaid Street and the defendants that 
the plaintiff and ſaid Street ſhould give the defendants 
further forbearance for the term of two years, for 
which the defendants ſhould pay the lawful intereſt 
on all ſaid ſums; and alſo a further ſum over and 
above the lawful intereſt, together with ſaid ſum of 
£ 59-18-94 amounting in the whole to C460 lawful 
money, and that the defendants ſhould fecure the 
ſame by a mortgage of certain lands, according to 
ſaid corrupt agreement, and for no other cauſe, and 
in purſuance of ſaid corrupt agreement the defendants 
ſecured ſaid ſum of 460 to be paid by mortgages of 
certain lands, and deſcribes them; which ſeveral 
deeds have been adjudged to be ufurious and void by 
the ſuperior court; and that no part of ſaid £59-18-9 
hath ever been paid to the plaintiff, and refer the 
queſtion of law to the court upon the facts aforeſaid. 


The court were of opinion—That the law is ſo 

upon the facts aforeſaid that the defendants did not 
aſſume and promiſe ; and gave judgment for the de- 

| fendants to recover their coſt. | 
Ihe ſtatute makes void all obligations, fecurities, 
mortgages,'&e. given for more than lawful- intereſt as 
a penalty upon the lender, and for the protection of 

Indigent borrowers, If the plaintiff might recover 


* 
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the principal of his debt in this action, after his ſecu- | 


rity is avoided, the defign of the ftatute would be in a 


meaſure defeated—the manifeſt intention of which is 
not only to make void the ſecurity ; but the debt alſo, 


State verſ. William Lawrence. 


CTION of indebitatus aſſumpſit for money had ta a general 
and received generally. Plea Non afſumpſit. action of in- 
flu "75088 


c to the jury. debitatus aſ- 


, ſumpſit—miſ- 
The plaintiff offered to give in evidence certain ks in fettle- 
miſtakes made in a ſettlement between the treaſurer ä — 
of the ſtate and the defendant, upon which receipts may not be 
were paſled—which was objected to, as it would be a Nen in evi 
ſurprize upon the defendant. _— 


By the court The evidence is not admiſſible ; for 
it would be to furprize the defendant with claims of 
which he has had no notice. The action in ſuch caſe 
ought to be ſpecial, particularly pointing out the miſ- 
takes that had been made in the ſettlement. Kirby's 
Reports, Hart vs. Smith, 127. 


—Vx — 
Tolland County, Feb. Term, A. D. 1792. 


Staniford, &c. heirs of | Stoughton, deceaſed 
verſ. Hide, a creditor and adminiſtrator 
of ſaid Stoughton. 


' 


PPEAL from probate. Hide repreſented ſaid commiſſioner 
eſtate infolvent and had commiſſioners appoint- on an inſolvent 

ed, to whom he exhibited a debt which he claimed a- OR 
gainft ſaid eſtate, and the commiſhoners adjuſted not utuaf claims 
only the debt and credit between faid Hide and the between the 
eſtate to the time of faid Stoughton's death, but alſo creditors and 
offset againſt his debt monies received by him as ad- I: 
miniſtrator for debts and rents, which reduced his 
debt to about £40 ; Hide excepted to the return of 
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A foreigner 
gains a ſettle- 
ment in no 
town in the 
ſtate by com- 
morancy. 
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the commiſſioners before the court of probate on that 
account, and the judge ſet aſide the report of the 


_ eommiſſoners ; Staniford, &c. appeal to this court. 


And by this court The judgment of the court of 
probate is affirmed ; for commiſſioners on an inſolvent 
eſtate, are to offset mutual claims between the credit. 
ors and the deceaſed ; but what Hide had received 
as adminiſtrator, cannot be offset againſt his debt 
but is to be averaged by order of the judge, amongſt 
all the creditors. | | 


Somers ver/. Barkhamſtead. 


Robert Tudman, a pauper, with his wife and 
mily without law and right, in June, A. D. 1790. 


Plea—Not guilty. Iſſue to the court. 


The caſe was—Tudman was a foreigner, he mar- 
ried a wife in Stafford, and went and lived in Somers; 
in A. D. 1788, he was warned out; he then removed 
to Barkhamſtead, and dwelt there ten months, and 
then was removed by order of the civil authority and 
ſelect- men to Somers, and had been chargeable to 
Somers; for which they demand { 34. 


The court found the defendants guilty. Tudman 
being a foreigner, hath'a ſettlement in no town which 
is obliged to maintain him, and belongs to the ſtate 
to provide for ; Barkhamſtead's ſending him to 


A CTION of the caſe, for ſending into Somerg 
a 


Somers was a treſpaſs, for which this action lies. 


Cauſe continued and judgment was finally rendered 


for { 30 damages. 


A certificated 


uper remov- 


ing and reſid- 


Tolland verſ. Lebanon. 


court, in an action Tolland vs. Lebanon; for 


El com to reverſe a judgment of the county 


ing in the town tranſporting ane Spencer a pauper, with his wife to 
for which ſaid Tolland, without law and right, &c. damage / 20. 


certificate is 
given, more 


Plea in bar That on the 8th of Dec: 1783, ſaid 


than one year Spencer was a legal inhabitant of ſail to wn of Tol- 
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land, and being about to remove to ſome other town, without lodg- 
ing it with the 


applied to and obtained from the civil authority and 
ſelect- men of ſaid Tolland, a certificate that he was 


ſaid certificate, and lodged the ſame with the town 
clerk of ſaid Lebanon; in conſequence thereof he 
was permitted to refide in Lebanon as one of the in- 
habitants of ſaid Tolland, and he being reduced to 
want, they ſent him with his wife back to Tolland, 
as they had good right to do. 


| Plaintiffs replied—True, that in A. D. 1783, ſaid 
Spencer was an inhabitant of Tolland, and that he 
received a certificate as alledged in the plea in bar; 
yet they ſay that he removed and dwelt in the town 
of Aſhford from the date of ſaid certificate, until the 
8th of June, A. D. 1785, being more than eighteen 
months without lodging ſaid certificate with the town 
clerk of ſaid Aſhford, or ever being warned to depart 
{1d town, and married a wife there, and on the 8th 
of June, A. D. 1785, ſaid Spencer and wife, being 
legal inhabitants of ſaid town of Aſhford, removed 
from ' thence into the town of Lebanon, and have 
there reſided from ſaid 8th of June, A. D. 1785, to 
the 23d of Dec. A. D. 1790, without ever being 
warned to depart faid town, until they were removed 
to ſaid Tolland as aforeſaid ; of which town they are 
dot legal inhabitants. 


Defendants rejoined—That the authority and fe- 
leA-men of Aſhford knew that ſaid Spencer was an 
inhabitant of ſaid Tolland, and that he had a certifi- 
eate from the authority and ſelect- men of ſaid town; 
and thereupon permitted him to reſide in ſaid Aſhford 
_ the time aforeſaid. 


The plaintiffs ſur-rejoine&—That fig Spencer re- 
ſided in ſaid Aſhford in no other manner than is ſet 
forth in their reply. Demurrer. | 


Judgment of the county court—That the ſur-re- 
joinder of the plaintiffs was inſufficient, and for the 


defendants to recover their coſt. 


: f k gains a ſettle- 
a legal inhabitant of ſaid Tolland ; that ſometime af- ment by com- 


ter ſaid Spencer came into the town of Lebanon with morancy. 
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Error aſſigned generally That judgment ought to 
have been, that the ſur-rejoinder of the plaintiffs wag 
ſufficient. 


Judgment of this court—That there is manifeſt er. 
ror in the judgment complained of 


I ) be ſtatute is“ That any inhabitant of any town 
« in this ſtate, may for the better ſupport of himſelf 
« or family, have liberty to remove with his family 
« into any other town in this ſtate, and continue there 
cc without being liable to be removed; provided ſuch 

« perſon procure a certificate in writing, under the 
Rath of the civil authority and ſelect- men of the 

c town from whence he removes, that he is a legal 

« inhabitant in that town, and lodge the ſame with 

« the clerk of the town to which he removes.” © 


Spencer's being permitted to reſide and dwell in 
ſaid Aſhford without lodging his certificate with the 
town clerk, more than a year, gained him a ſettlement 
in ſaid town by commorancy. The certificate from 
Tolland, at the time he removed to Lebanon, was of 
no effect to prevent his becoming an inhabitant there, 
for although it was true at the time when it was given, 
it was not true at the time when he removed to Leb- 


Moor »er/. Seſſions & Sterns. 


A condition A CTION on a note for ¶ 20, ooo dated the 11th 
8 of March, 1780. 5585 ; 


ee -= Plea in bar That ſaid note hath conditions an- 
to be conſtrued nexed to it, viz. that if the within named Moor, be 
to mean a legal moleſted of ſaid land he holds a deed of from faid 
moleſtation. Seſſions and Sterns, in Union, dated March 11th, A. 
D. 1780, then Seſſions und Sterns to bear two thirds 
of the coſt ; if he 1s never moleſted, then this note 
to be void, and that the plaintiff hath not been legally 
moleſted in the enjoyment of the lands contained in 


their deed. + 


| The plaintiff replied— That he had been moleſted 
in the enjoyment of two pieces of land in ſaid deed, 
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in a twenty acre, and a forty acre piece, of the value 
of {200, and had been deprived of them. | 


The defendants rejoined—That the plaintiff and 
the defendants purchaſed of William Burnet Brown, 
all the land he owned in Union, being about 2c00 a- 
eres, ſaid two pieces mentioned in the plaintiff's re- 
ply having before been ſold for the payment of taxes z 
did not paſs from ſaid Brown by his deed to them 
dated Sept. A. D. 1779; and to make partition among 
themſelves, the defendants by deed dated the 11th of 
March, A. D. 1780, did give, grant, and quit-claim to 
ſaid Moor, all ſuch right, title and intereſt or demand, 
that they had in and to fix certain lots of land, which 
they ſaid Moor, Seſſions and Sterns lately purchaſed 
of William B. Brown, lying in ſaid Union, and con- 
taining about 500 acres, and are lots No. 1, 2, 3, 15, 
and 26, called hatchet lot, and go acres bought of 
Stoughton, to have and to hold ſaid quit-claimed pre- 
miſes; and covenanted that they were well ſeized of 
the premiſes, as a good indefeazable eſtate in fee-ſim- 
ple; and that they had good right to ſell the ſame as 
aforeſaid, and that the ſame was free and clear of all 


incumbrances ; and thereupon ſay that the plaintiff 


ought to be barred without that, that the plaintiff has 
been legally moleſted in the enjoyment of ſaid lands. 


Plaintiff affirmed his reply. Iſſue to the court. 


Judgment That the plaintiff hath not been mo- 
leſted in the enjoyment of ſaid land, as the plaintiff in 
his ſur-rejoinder hath alledged. The covenants in the 
deed, are to be conſtrued to extend only to the right, 


title and intereſt, the defendants had in the land. 


In the caſe of Baldwin vs. Leffingwell, adjudged 
March, ſuperior court, Norwich, A. D. 1774, which 
was an aCtion upon the covenants of feizin in a deed, 
the words of the deed were—all my land lying with- 
in the following metes and bounds, viz. deſcribes the 
bounds z containing 100 acres more or leſs, cove- 
nanting that he was well ſeized of the ſaĩd granted 
premiſes. The defendant owned ſaid 100 acres as 


tenant in common with Reed and Buſhnel. 
| D d d 


* 
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A deed of lands 

of which the 
rantor is diſ- 

ſeized is void. 


TOLLAND COUNTY, 


The queſtion was upon the conſtruction of the 
deed—Whether the words in the deed, all my land, 
&c. was to be underſtood, the whole of the land con. 
tained within ſaid bounds; or only all the land or 
right the defendant owned within ſaid boundaries; 
the court underſtood them in the latter ſenſe, and 
judgment was for the defendant. 


And it did not appear that the plaintiff had been 
evicted or any way moleſted by any who had a legal ti- 
tle to ſaid land, without which he could have no right 
to recover; for neither the words in the condition of 
the note, or in the covenants in the deed, can by any 
conſtruction be extended to a tortious, and unlawful 
moleſting of the plaintiff, | 


Freeman wver/. Thompſon. 


to the court. The plaintiff's title was a deed 
om Libret, who had an execution againſt ſaid 
Thompſon, which was levied upon this land, and ap- 
praiſed off in ſatisfaction of it; Thompſon claimed 
that the levy of ſaid execution was irregular and con- 
tinued in poſſeſſion holding and claiming ſaid land 
againſt ſaid levy, at the time when ſaid deed was ex- 
ecuted to the plaintiff. The defendant offered proof 
to ſnow that one of the appraiſers, who was appoint- 
ed by a juſtice of the peace was not a proper perſon 
to be an appraiſer; and by the court the proof wat 
admitted. | 


Judgment—That the defendant is not guilty upon 
the principle that the deed from Libret to the plaintiff, 
is void by the ſtatute, the grantor being diſpoſſeſſed 
and diſſeized by the defendant at the time of his exe- 
cuting the deed. Vide Holbrook vs. Lucas, New- 


A CTION of ejectment. Plea—Not guilty. Iſſue 


| Haven, Aug. term, 1790. : * 
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Windham County, March Term, A. D. 1792. 
Abby ver. Cargel. 


RROR, complaining of a judgment of Juſtiee It a juſtice goes 
E Childs of Woodſtock, in an action brought by out of his town 
argel vs. Abby, both of Thompſon, for a miſtake , "7 * . 
made in a ſettlement, alledging that there were juſti- ; 
ces in ſaid Thompſon who could by law judge be- 


tween the parties. 


The judgment was reverſed, being a point lon 
fince ſettled. mn Leann, 


Gilbert ver; Steadman. 


UTTAM proſecution for ſtealing a quantity of The courts in 
goods from the plaintiff *s ſhop in Mansfield in — 
the county of Briſtol, and ſtate of Maſſachuſetts, in to try a theft 


company with one Mount and his wife, and for re- laid to have 


ceiving and concealing them knowing them to be ſto- a 

len; to the value of { 32 lawful money. ſtate. 
Plea—Not guilty. Iſſue to the jury. — ———— 
Queſtion Whether the plaintiff could be a witneſs —_ ay 40 wan 

as he was intereſted in the event of the ſuit. goods ſtolen, 


By the court—From the neceſſity of the caſe he 
may be admitted to teſtify to the loſs of the goods, 
and to the identity of them. 'The jury found the de- 
fendant guilty, and {go damages. 


Motion in arreſt—That the declaration is inſuffi- 
cient, for neither the ſtealing of the goods, or the 
concealment of them is laid to have been in this 
ſtate. 2d. The verdi& has not found the value of 
the goods ſtolen or concealed, but only a round ſum 
in damages. 1 

Judgment That the motion in arreſt is ſufficient 
upon both exceptions. The crime charged was com- 
mitted in the ſtate of Maſſachuſetts, and out of the 
juriſdiction of this court. It is the province of the 
jury to find the value of the goods ſtolen, and of the 
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court to render judgment for treble the value by way 
of penalty. 


Ripley verſ. Fitch. 


Under the plea CTION upon a note for ( 200, dated 27th of 
of non aſſump- Sept. A. D. 1769. Plea—Non aſſumpſit, 


fit to a note, : 
full payment Iſſue to the jury, 


cannot be give Determined by the court—That under this ifſue 
A party, may the defendant cannot give in evidence payment of the 
have liberty to note; this would be to ſurpriſe the plaintiff, when he 
— _ r comes prepared only to prove the promiſe. The de- 
dence is begun fendant by undertaking to prove payment, admits, 
to the jury. that he did promiſe contrary to his plea; and to ſnew 
that he is diſcharged from it, by having performed it. 
The diſtinction is, that in an implied promiſe pay- 
ment may be given in evidence under the plea of non 
aſſumpſit, for that extinguiſhes the promiſe, which 
continues no longer than the duty ſubſiſts, but in an 


expreſs promiſe, both reaſon and the law is otherwiſe, 


The defendant moved for liberty to alter his plea, 
and to plead full payment; which was allowed by the 
court. 'The cauſe was afterwards referred. 


| Iſrael Matſon wer// Parkhurſt, &c. heirs of Jo. 
; ſeph Parkhurſt, deceaſed. 


2 55 rrrioN in chancery, alledging that on the 
fignee ofa bond 19th of Jan. A. D. 1775 Weaver agreed to 


for a deed, a- purchaſe of ſaid Joſeph deceaſed, and . Gleaſon a 

gainſt the heirs certain tract of land, [boundaries deſcribed] which 

of the obligor, Aer tid] 4 N n. at the price 
on the ground y jointly owned as tenants in common, at the pri 

of miſtakes and Of { 150 lawful money, for which ſaid Weaver gave 

accidents. to them his note, payable in two years from the date, 

and ſaid Joſeph and Gleaſon executed to ſaid Wea- 

ver their bond, binding themſelves, their heirs, exec- 

utors, &c. to execute to him a deed of ſaid land upon 

his paying ſaid note; that ſaid Weaver within the 

two years aforeſaid, for a valuable conſideration, fold 

and aſſigned to the petitioner ſaid bond for a deed ; 


that ſaid Joſeph Parkhurſt died, leaving the peti- 
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tionees his heirs and legatees; alſo a plentiful eſtate 
which has deſcended and come to them, having ap- 
pointed faid Gleaſon his executor. 


That the petitioner within ſaid term paid ſaid Glea- 
ſon, executor of ſaid Joſeph, ſaid L150 and took a deed 
from him alone of faid land and delivered up ſaid bond 
for a deed, given by him and faid Joſeph, ſuppoſing 
ſaid deed had conveyed the whole land; ſaid Gleaſon 
had fince become a bankrupt and no bond was taken at 
the court of probate that he ſhould faithfully execute 
his truſt ; and the petitionees have inſtituted a ſuit at 
law for the recovery of their half of ſaid land which 
is now pending in th 
tionees may be compelled to convey to him their half 
of ſaid land, according to the agreement in ſaid bond, 
and that they be laid under a perpetual injunction 
never to proſecute their ſaid ſuit at law for the recov- 
ery of ſaid land. 


Plea in abatement—1ſt. That the petitioner has a 
remedy at law againſt ſaid Gleaſon upon the cove- 
nants in ſaid deed. 2d. That the money was paid 
to ſaid Gleaſon and the heirs of ſaid Parkhurſt have 
not received any benefit by it. 3d. That the facts 


ſtated in the petition, do not entitle the petitioner to 


relief in chancery. | 
Judgment—Plea inſufficient, 


The petitioner gave to ſaid Weaver a diſcharge, 
and moved to have him ſworn as a witneſs—which 
was objected to. He was admitted and ſworn. 


; The petition was heard upon the merits, and the 
facts therein ſtated being found to be true, was grant- 
ed. Which was carrying into effect ſubſtantially and 
ſpecifically the original contract between the parties, 
which by accident and miſtake had been prevented. 


Abbot »er/: Knight of Plainfield, in the county 
of Windham. 


fore the ſuperior court in the ſtate of Rhode- 


is court; praying that the peti- 
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CTION of debt on a judgment recovered be- 4 . 
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nother ſtate Tſland, in an adverſary ſuit, for {23-6-5 by ver. 
2 dict of a jury; on which the plaintiff took out an 
bal there, or execution, which had been duly returned non ef 
bring debt up- inventus, and ſaid judgment and execution remained 


on 7 J wholly unpaid and unſatisfied. 


ment 
Plea in bar—That the defendant was attached in 
the aforefaid ſuit, and that he procured and cauſed to 
be given good and ſufficient bond with ſurety of ſaid 
{tate of Rhode-Ifland, that he would appear and an- 
ſwer ſaid ſuit, and abide the final judgment rhat ſhould 
be rendered therein, and that the plaintiff had com- 
pleat and adequate remedy againſt his ſaid bondſmen 
in ſaid ſtate of Rhode-Iſland, they being alive and a- 
bundantly able to ſatisfy ſaid judgment, and who 
had ever ſtood ready to pay and fatisfy the ſame in 
the good and lawful money of ſaid ſtate, and did ten- 
der £62 in payment of this and another judgment, 
which the plaintiff refuſed to accept, nd ſaid bail 
had offered to turn ou: eſtate to ſatisfy ſaid execu- 
tion, RT le 
The plaintiff replied, that the ſum tendered by ſaid 
bail, in payment of ſaid execution, was paper money 
of ſaid ſtate. Demurrer. 


Judgment—That the reply of the plaintiff is ſuff- 
cient. 'The plaintiff has his eleCtion to take his rem- 
edy by ſcire facias againſt the bail in the ſtate of 
Rhode-Iſland, or to bring an action of debt upon the 
judgment againſt the defendant in this ſtate. 


Whitly verſ Barker. 


. Service upon a RIT of error againſt the judgment of the 
OO county court, in a certain cauſe, in which 
46% don! Col. Cleaveland was attorney to ſaid Barker who 
clude the par- lived in this ſtate; Cleaveland endorſed upon the 
without ſpe- writ of error, as attorney to Barker that he acknowl- 
cial authority. edged ſaid writ had been duly ſerved, without any . 
ſpecial authority from Barker to do it. Barker plead J 
0 in abatement of the writ that it had never been ſery- 


5 ed upon him, as the law required. b 


„ 


„ 3. Ai dt Ah. Bt: an 


2 = 


fi- 
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plea in abatement adjudged ſufficient; the party 
is not concluded by the endorſement of the attorney 
in ſuch caſe, without ſpecial authority. 


Thomas Kipple and Durkee Calkins ver.. 
Coleman. 


quitam proſecution for a breach of the peace, . 1 
ought by Coleman againſt them; the writ was di- town to ſerve 
reed to either of the conſtables of the town of Leb- upon a defend- 
anon in Windham county ; Kipple was deſcribed of eee, ©; ag 
faid Lebanon, Calkins was deſcribed to be of Bozrah turns fervice 
in New-London county. in the town of 


Lot which he is 
The officer's return of ſervice was—Lebanon, conſtable, it is 


Windham county, Aug. 29th A. D. 1791, I then for good—one de- 
want of eſtate, arreſted the body of the within nmr e 
Thomas Kipple, jun. read ſaid writ in his hearing and of , defect — 
have taken ſufficient bonds for his appearance at ſervice upon 
court. O. Wattles, conſtable. And on the ſame the other. 
29th day of Aug. for want of eſtate, I arreſted the 

body of the within named Durkee Calkins, and have 

taken ſufficient bonds for his appearance at court, &c. 

0. Wattles, a | 


To which proceſs the defendants plead in abate- 
ment, that ſaid proceſs had been no otherwiſe ſerved 
on ſaid Calkins, ti:an by faid Wattles, conſtable of 
Lebanon attaching his body and reading it in his hear- 
ing, which attaching and reading aforeſaid was in 
ſaid Bozrah and out of the official precincts of ſaid 
conſtable. 


Finn to reverſe a judgment of a N in a I a writ is di- 
r 


The juſtice judged ſaid plea to be inſufficient ; and 
upon the plea of not guilty the defendants werefound 
guilty, and judgment for the plaintiff to recover 
{2-0-0 damages and coſt. 


Error afſigned—That faid juſtice ought to have 
Judged ſaid plea in abatement ſufficient. 


Judgment affirmed. The endorſement of ſervice 
by the conſtable is in Lebanon, &c. where ſaid Calk- 
ins might be and the preſumption is that he was at 


- 
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the time of ſervice: the plea ſays the ſervice on 
Calkins was in Bozrah, but doth not traverſe or den 
its being made in Lebanon. 2d. If there is a defed 
in the ſervice, as to Calkins, he only can take advan- 
tage of it; the plea is inſufficient therefore as applied 
to both. 


In the caſe of Hallam and Adams againſt Mum- 
ford, New-London ſuperior court, Sept. 1773, it 
was determined upon a wri 
tion brought by Mumford againſt Hallam and Adam 
upon a joint and ſeveral note, ſaid Hallam being a 
minor, Adams could not avail himſelf of Hallam's 
minority, by pleading it in abatement or otherwiſe; 
as alſo is the caſe of a miſnomer, the party only who 
is miſnamed can take advantage of it. 


Aſpenwall very. Whitemore. 
Paral evidence CTION of the caſe for ſaying that the plaintiff 
welt we: ap" was a thief and had ſtolen his timber and for 
prove the 3 2 . . 

contents of a Writing and publiſhing a certain advertiſement, there- 
libellous wri- in charging the plaintiff with having ſtolen from him, 
_ and offering a reward to any perſon who would take 
up and ſecure the plaintiff that he might be brought 

to juſtice. Plea—Not guilty. Iflue to the court. 


Parol evidence was offered to prove the contents 
of ſaid libellous writing. By the court—The writ- 
ing muſt be produced, parol evidence not admiſſible 
to prove the contents, unleſs it is loſt or deſtroyed or 
is in the hands of the defendant. 


Town of Windham verſ Town of Norwich. 


'A CTION of the caſe for tranſporting into ſaid 
lenging to oth- Windham from the town of Norwich againſt 
er ſtates are not Jaw and right, on the day of Oct. A. D. 1791, one 
- eee Eſther Heriden and four children, who were pau- 
but their wives pers, and who did not belong to ſaid Windham 
and families are Whereby the burden of ſupporting them was thrown 
ſettled where upon ſaid Windham. Plea—Not guilty. Iſſue to 
they are ſettled. the court. 


Citizens be- 


t of error, that in an ac» © 
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The ſtate of the caſe was Said Eſther was born 
in the town of Windham, and on the 23d of Nov. 
A. D. 1782, removed with a certificate from ſaid 
town of Windham to Norwich, which certificate was 


duly lodged with the town clerk 3 on the 11th of 


Sept. A. D. 1783, ſhe was married to William Her- 
iden of Norton, in the ſtate of Maſſachuſetts ; 


40g 


about two Joe ago he went off and left his wife and 


family, faid Eſther not having gained any ſettlement 
out of the town of Windham, except in right of her 
huſband, in ſaid town of Norton. 


Queſtion—Whether as the huſband'sſettlement was 
in another ſtate, he was to be conſidered as a foreigner? 
And her ſettlement at Windham, which had been 
ſuſpended by the marriage, was to be revived by his 
going away and abſconding. | | 


Judgment—That the defendants are guilty. That 
the citizens of the other ſtates in the union, are not 


to be conſidered as foreigners ; and the wife is ſet= 


tled where the huſband is ſettled. 
Sweet verſ. Dow. 


CTION of trover for ſome bark, brought be- 
fore a juſtice, demanding £2 lawful money 
ages. | ESA 


The defendant admitted the facts but plead That 
the land on which the trees grew, from which ſaid 
bark was taken, was the land of the defendant; which 
cauſe was tried in the county court and appealed to 
this court: The court obſerving the pleadings, or- 
dered the cauſe to be eraſed from the docket; it not 
being er In the caſe of Belton vr. Chriſto- 
phers, ſheriff at New- London, Sept. 1773, for an eſ- 
cape after iſſue eloſed to the jury, the court diſmiſſed 
the cauſe becauſe it appeared not to be appealable. 


Eee 


A cauſe which 


appears to the 


court not to be 


appealable, 
they will ex 


officio diſmiſs. 


* 8 1 _ — — — 
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Durkee ver. Varnum. 


After a defend- CTION of treſpaſs brought before a juſtice for 

ant in his plea throwing down the plaintiff's fence, carrying 

eat — away his rails, and eating up his graſs; demanding 
c guilty 4 

of committing 407 amage. 


eg adi The defendant before the juſtice plead That true 
by letting it was he was guilty of doing the treſpaſs complained 
up title. of in the plaintiff s declaration, but had good right 
to do it; for that he was the proprietor and legal 
owner of the land whereon ſaid treſpaſs was ſaid to 


have been committed. 


The plaintiff traverſed this plea in the county court 
where ſaid cauſe was tried, and appealed to this 


court, and the parties were at iſſue to the court upon 
the ſame facts. | 


By the court—The defendant has confeſſed himſelf 
guilty of the treſpaſs ; after this if the court ſhould 
nd that he was proprietor and legal owner of the 
land it would not juſtify him, for a man may be guilty 
of a treſpaſs upon land of which he is the legal owner, 
where anotherhas the right of poſſeſſion and improve- 
ment. The cauſe was ordered to be eraſed from the 


docket. ' 
Davis ver/. Geary, &c. 
A creditor ac- Af ION upon a writing promiſſing to pay the 
cepting from intereſt upon a certain execution for 257. 
TS: Plea—Not guilty. By conſent of parties, iſſue to the 


equity of re- court. | | 

i tea The caſe was—The defendants owed the plaintiff 
ſes mortgaged by note which was upon intereſt, and to ſecure the 
to ſecurea payment of it, mortgaged a tract of land of much 


8 greater value than the debt; the plaintiff ſued ſaid 


debt in ſati- note, recovered judgment upon it for the aforeſaid 
faction of it, ſum, and took out execution, and to ſecure the 
will + 49676 7 intereſt upon ſaid execution the writing aforeſaid 
1 was given. Afterwards it was agreed, that the de- 
ſaid debt. fendants ſhould releaſe their equity of redemption in 


At r r 
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ſaid mortgaged premiſes, and the plaintiff ſhould ac- 
cept of it in full ſatisfaction of ſaid debt, without any 
thing more explicit; and the defendants in execution 
of ſaid agreement on their part made and delivered to 
the plaintiff a releaſe of their equity of redemption 
in ſaid mortgaged premiſes, whichthe plaintiff accept- 
ed: But neither ſaid execution nor ſaid promifory wri- 
ting was endorſed or delivered up; and the mortga- 
ged premiſes were of more value than ſaid execution 


and the intereſt upon it. 


By the court—Judgment muſt be for the defend- 
ants. For the agreement is clearly to be underſtood 
to extend to the intereſt on the execution ſecured by 
the writing on which, &c. as well as the principal 
debt in the execution. 


Bundy ver/. Sabin, xc. 


4117 


CTION of debt on bond, dated Oct. A. D. 1791, A bond with a 


condition con- 
r ; * . _ taininga ſub- 
Plea in bar — That ſaid bond hath conditions which miſſion to the 


for (100. 


are as follows, viz. Whereas ſaid parties have a con- 


award of arbi- 
trators—necci- 


troverſy in the ſuperior court—Now know ye that fariy ;mplics 


we have ſubmitted faid controverſy to 8. G. 8. ar- that theobligor 


bitrators, to hear and determine ſaid matters of con- will keep and 
perform the 


troverſy according to law and the evidence produced 
on trial, on or before the 1oth of Oct. A. D. 1791, 
and their award make in the premiſes according to 
law and evidence, ſaid parties to meet at ſaid Bundy's 
on the 4th of Oct. A. D. 1791, alledging that the de- 


award. 


fendants had kept and performed the condition of 


faid bond. 


The plaintiff replied and admitted the condition of 
ſaid bond to be as ſet forth; but ſaid that ſaid arbitra- 
tors took on them the burden of an award ; heard the 
parties at the time and place mentioned in the condi- 
tion, and made and publiſhed their award in the pre- 
miſes as follows, viz. ſets forth the award, in which 
they awarded the defendants to pay the plaintiff the 
ſum of £18, &c. and avers that the defendants have 
not kept and performed ſaid award, and traverſes the 
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The court will 


give intereſt 
upon a note 
not expreſſed 
to be on inter- 
eſt, under cer- 


tain circum- 


ſtances where 
equity requires 
It. 


Lands may be 
holden by a 
fifteen years 


poſſeſſion, un- 


der certain cir- 
cumſtances, al- 
though not en- 
cloſed with a 
fence, 
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defendants having kept and performed the condition 
of ſaid bond. | 


The defendant rejoined— That he had kept and 


performed the condition of ſaid bond. Iſſue to the 


court. 


The court found that the defendants had not kept 
and performed the condition of ſaid bond, for that 
there was neceſſarily implied in the condition of ſaid 
bond an obligation to perform ſaid award. 


Eliphalet Dyer, Eſq. verſ. Joſhua Elderkin. 


CTION on a note, dated July 22d, A. D. 177, 
in words following, viz. Then received of E. 
Dyer, 3245 continental dollars, to procure cloathing 
for the continental ſoldiers from this ſtate, which is 
delivered me for that purpoſe, according to the re. 
commendation of the general aſſembly of this ſtate, 
I being appointed by the town of Windham to that 
ſervice. Signed, Joſhua Elderkin, committee for 
cloathing, | | 


The defendant took benefit of this money in his 
ſettlement with the pay table; the cauſe was default- 
ed, and heard in damages : The court reduced the 
note and the endorſements upon it by the ſcale at 
their reſpeCtive dates, into lawful money, and gave 
judgment for. the balance, with the lawful intereſt— 
15 the reſolve of aſſembly is that intereſt ſhall be 
allowed upon money thus loaned. This judgment 


was affirmed in the ſupreme court of errors. 
Miller, &c. verſ. Dow. 


CTION of ejectment for 50 acres of land in 
Plainfield. Plea—No wrong or diſſeiſin. Iſ- 
ue to the jury. is | 


The plaintiffs derived their title from old Mr. 
Winthrop who held under a grant from the proprie- 


r 
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The defendant gave in evidence, that he and thoſe 
under whom he claimed had been in the poſſeſſion of 
ſaid land more than fifty years, claiming the ſame, 
_ the whole profits and holding all others out 
therefrom, in manner OY viz. the greater part 


was actually incloſed with a fence, cleared and im- 


proved for graſs, grain, &c. the other part adjoining 
not incloſed by a fence, was claimed, holden and im- 
proved for a wood lot, on which he yearly got his 
wood and timber keeping all others out therefrom. 


Verdict for the defendant, generally that he had 
done no wrong or diſſeiſin; which was accepted by 
the court, upon the principle that the nranner . in 
which he claimed, poſſeſſed and improved the unin- 


_ cloſed part lying connected with the incloſed part; 


anuounced to the world his ownerſhip of it, by acts 
of equal oy as though it had been incloſed with 
afence. Vide Smith vs. Iſaacs, New-Haven, Jan. 
term, 1790. | 9 


Spalding verſ. Dunlap. 


to which a remonſtrance was made. 


Ruled by the court—That if it is alledged that the 
auditors have exceeded their commiſſion, or made a 
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ETURN of auditors/in an action of account; If auditors 
have exceeded 


their commiſ- 
fion or made 
a miſtake upon 


their own prin- 


miſtake upon their own principles, they may be in- ciples—they 
m5 of. Vide State vs. Worthington, Hartford, — £y = 


t. term, 1789. 


Storer Hubbard, &c. creditors of Charles Hink- 
ly, deceaſed, verſ. Jared Hinkley, executor 
of ſaid Charles. | | | 


A PPEAL from the judgment of the court of Where a man 


dies in this 


robate in the ſettlement of ſaid executors' ac- ſtate leaving 
count for the following reaſons, 1ſt. Becauſe faid intereſt and an 


executor is allowed a large ſum for repairs upon the 
buildings, &e. of the deceaſed, and is charged noth- 
ing for the rents and profits of the eſtate while he 


executor, and 
alſo real prop- 
erty lying in 
another ſtate, 
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the adminiſtra- had the improvement of it for the ſpace of about four 


tion account 
reſpecting the 
property there 
cannot be al- 
lowed by the 
judge of pro- 
ate here, a- 


gainſt the in- 


tereſt in this 
ſtate. 


years poſſe 


years. 2d. Becauſe he is allowed a large ſum for ex- 
pences in and about groundleſs Jaw-ſuits. 3d. Be- 
cauſe he is allowed the ſum of C 158-1210 lawful 
money for ſervices and expenſes, as adminiſtrator on 
the eſtate of ſaid Charles in the diſtricts of "Thetford 
and Hartford in the ſtate of Vermont, in ſelling lands 
lying in ſaid diſtricts, under the orders of the courts 
of probate there; which lands worth £ 1800 he ſold 
for {65-6-0 only, with intent to defraud ſaid credi- 
tors; which account of his adminiſtration ought not 
to have been brought and allowed againſt the eſtate 
of ſaid Charles by the court of probate in the diſtri 
of Windham in this ſtate. 4th. Becauſe ſaid execu- 
tor has allowed nothing for the uſe of the ſtock of 
cattle, the increaſe, nor for the uſe of other perſoual 
property. 5th. That ſaid eſtate was inventoried at 
more than 4 4000 lawful money, which after four 

on and improvement without account he 
ſold for {1296-9 lawful money only, out of which 
is allowed { 464-6-11 to the executor for his ſervices 
and expenſes, when the uſe and improvement of ſaid 
eſtate taken by ſaid executor, without accounting for 
them, exceed the whole amount of his ſervices and 


expenſes. 


Appellee replied to the reaſons of the appellants 
aforeſaid and ſaid that they are not true. Iſſue to 
the court. | | 


The court gave the following judgment, viz. In 
this caſe the court find that the judge of probate did 
not make the ſaid Jared account for the rents and 
profits of the real eſtate. of ſaid Charles, from the 
time of his accepting the office and truſt of executor 
aforeſaid, and while ſaid eſtate was in the hands and 
poſſeſhon of the heirs of ſaid Charles, until it was rep- 
reſented inſolvent z and that the judge of probate did 
allow the ſaid Jared {158-12-10 lawful money for 
monies by him expended and ſervices done as admin- 
iſtrator on the eſtate: of ſaid- Charles in the two diſ- 
tricts of Hartford and Thetford, both in the ſtate of 
Vermont, out of the juriſdiction of this ſtate, which 
eſtate of ſaid Charles conſiſted of lands; that ſaid 


MARCH TERM, A. D. 1992. 


Jared took two letters of adminiſtration, one from the 
court in each diſtri, and ſold the real eſtate of ſaid 
Charles lying in ſaid ſtate of Vermont according to 
the laws of that ſtate, for the ſum of {65-6-o only, 
and ſaid Jared's adminiſtration account aforeſaid ex- 
ceeded the ſum ſaid real eſtate was ſold for the ſum of 
1936-10, and the ſame was allowed to him in his 
account as executor, in the ſettlement of ſaid eſtate. 


And the court further find that the court of pro- 

bate did allow to the ſaid Jared in the whole, the ſum 
of { 464-6--1 1, including ſaid ſum of £93-6-10, the 
balance of his adminiſtrator account 1n the ſtate of 
Vermont—W hich facts the court find are true: But 
on conſideration thereof are of opinion that they are 
inſufficient reaſons for which to ſet aſide the ſaid or- 
ders and judgments of ſaid court of probate. 


And as to all the reſt and remainder of the facts ſet 
up and alledged in the reafons of the appellants exhib- 
ited to this court, they are not ſupported by evidence 
and the court find them not to be true. It is there- 
upon conſidered that the doings, orders and judg- 
2 of the court of probate be and they are hereby 

med. 


From this determination of the court with reſpect 
to allowing the adminiſtration account for the ſale of 
lands in the ſtate of Vermont, Judge Aba us d iſſent- 
ed; and Roo r having heretofore been attorney inthe 
tauſe excuſed himſelf from judging. 


The judgment of the ſuperior court was reverſed 
upon a writ of error, in the ſupreme court of errors, 
in May, A. D. 1793, for the following reaſons, viz. 


Firſt—The acts of allowing an adminiſtration ac- 
count is the proper official act of the judge of pro- 
bate, or other officer who grants adminiſtration ; the 
adminiſtrator is related to the judge as his agent, 
miniſter or ſubſtitute, to tranſa& the buſineſs com- 
mitted to him under his immediate inſpection on ac- 


count of that relation. The judge is every way qual- 


ified to decide with integrity and juſtice on his ac- 
counts, but the judge of probate has no authority as 


418 


416 


WINDHAM COUNTY, 
judge to allow the accounts of any other perſon what. 


ever againſt the eſtate of a deceaſed perſon. 9 


The adminiſtrator in the preſent caſe, is a ſt 


to the judge of probate for the diſtrict of Windham ; 


nor has the judge any power to inſpect, order or 


control the ſaid adminiſtrator as his miniſter or a- 
-gent, but he is accountable to the judges that appoint- 


ed him, and they alone have authority to allow his 
accounts. The adminiſtration being committed to 


the executor in this caſe makes no difference, for the 


truſts are as perfectly diſtinct as if they had been 
placed in different perſons, and conſequently the ac. 
counts of Jared Hinkly as adminiſtrator, cannot be 
conſidered nor treated as the accounts of Jared Hinkly 
as executor, in which character alone is he related to 
the judge of probate for Windham diſtrict. 


It will be admitted that if one adminiſtrator can 
charge another adminiſtrator, or an executor on the 
ſame eſtate in a different juriſdiction, with any part 
of his adminiſtration account being allowed by the 
judge who appointed him, then ſuch executor or ad- 
miniſtrator ſo charged, might voluntarily take ſuch 
charge upon himſelf ; or in the preſent caſe, Jared 
Hinkly as executor in the juriſdiction of Connecticut 
might take upon himſelf the charge of Jared Hinkly 
as adminiſtrator in the juriſdiction of Vermont, and 
the judge of probate for the diſtrict of Windham 
might in that caſe allow the ſame to the executors 
credit, but the principle that ſuch a charge can be 
ſupported cannot be admitted. For ſuch adminiſtra- 
tor or ſach executor and adminiſtrator in different ju- 
riſdictions, if they can be created by law, and can 


exiſt at the ſame time, are wholly independent of each 
other, nor is there any Privity between them, that 


can create a ability in the one to the other: Nor is 
there either precedent, or example, that can be pro- 
duced, it is believed, in proof, of the point that one 


_ repreſentative of a deceaſed perſon can maintain an 
action agaiuſt another co- exiſting repreſentative of 


the ſame deceaſed perſon. 


1 * 
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The queſtion relating to the power of executors 
and adminiſtrators, is ſo important, as it reſpects the 
execution of their truſt, and the community, that it 
ought to be clearly defined and underſtood. 


As I did not judge in this caſe, I think that from 
the law and the reaſonings of the court upon it, it is 
clear, that the ſeveral courts of probate in this ſtate 
are inveſted with complete juriſdiction, within their 
reſpective diſtricts; of the probate of wills, of grant- 
ing letters of adminiſtration, of appointing guardians 
to minors, of inventorying and making diſtribution of 
the eſtates of divers perſons who lived and died with- Fg 
in their reſpective diſtricts. That the probate of 
wills or letters of adminiſtration, under the ſeal of 
the court of probate, are a ſufficient authority for the 
executor or adminiſtrator to collect the debts and 
to diſpoſe of the perſonal eſtate of the deceaſed, 
throughout this ſtate, and the United States; and 
what they receive is to be added to the inventory, and 
an account thereof rendered to the court of probate 
under whoſe authority they act, to be ſettled by him. 
They have alſo authority to ſell real eſtate, lying 
at any place within this free, if neceſſary, by the order 
of the court of probate. | 


Real property lying in another ſtate or juriſdiction 
muſt be proceeded with and diſpoſed of by authorit 
from, and according to the laws of the ſtate or juriſ- 
tion, in which ſuch eſtate lies. If the eſtate is ſol- 
yent, the executor or adminiſtrator will have very | 
little to do with it, as they cannot ſell it, the heirs or as 
deviſees will look after it. If the eſtate is-inſolvent, 
then it becomes the intereſt of the creditors, that it 
ſhould be ſold for the payment of the debts z and it 
may be a queſtion of prudence, upon which the 
creditors ought to be conſulted, whether the eſtate 
will anſwer the coſt of going after it, 'of taking out 
letters of adminiſtration, and going through the forms 
of law in another ſtate for the purpoſe of ſelling it 
and turning it into money. W 


As the executor or adminiſtrator is a mere truſtee 
for the creditors, this ought not to be at their riſk 
F f | 
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and expenſe, provided they conduct with diſcretion, 
but of the creditors for whoſe benefit they act. The 
adminiſtrator appointed by the court muſt make his 
return to the court that appointed him, and ſettle his 
adminiſtration account there; who will allow out of 
the avails of the eſtate what he ſhall judge to be rea. 
ſonable for his trouble and expenſe ; and the net 
roceeds of the eſtate paid and delivered over into the 
* of the original executor or adminiſtrator as ſo 
much perſonal eſtate, which it is their duty to add to 
the inventory, on which the average ſhall be made out 
to the creditors. | 


Neu- London County, March Term, A. D. 1792. 


Williams ver/. Halſey. 

In an action on A CTION of debt on bond for { 200 dated the 
bond with con- A zoth of April 1789. f | 
_ 8 The defendant plead in bar That having prayed 
pleads perfor- oyer of ſaid bond, and the ſame being read it had the 
TIC. following conditions, viz. Whereas faid Williams 
plaintiff aligns ſometime paſſed gave bond jointly and ſeverally with 
a breach in Joſeph Woodbridge, who is confined in gaol on an 
icular— execution in favor of Michael Price, for £175-11-5 
. lawful money, to the ſheriff of ſaid county, that the 
has performed faid Woodbridge, ſhould abide a faithful priſener on 
in the particu- ſaid execution, &c. and whereas the ſaid Halſey hath 
— jy wel agreed with the faid Williams to take the one half of 
pr plaintiff the riſk of ſaid bond jointly with faid Williams. Now 
© demurrs, judg- if ſaid Williams ſhall never be put to any colt or 
ment muſt be damage on account of his giving ſaid bond; or if he 
—_— defend · fall finally become obliged to pay the ſame z and then 
the faid Halſey ſhall pay to ſaid Williams the one 
half of the fum that ſhall be recovered n him, 
and half of the coſt ariſing thereon, then ſaid obliga- 
tion is to be void. And the defendant ſays that he 
- hath at all times kept and performed the condition of 

ſaid bond. 


S Sg. 5 A 
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The plaintiff replied—That ſoon after executing 
ſaid bond the ſaid Woodbridge put into the hands of 


the defendant an order on Robert Winthrop, for 


100 lawful money, which was accepted and paid; 
alſo he put into his hands goods and merchandize to 
the amount of £175 lawful money, which were de- 


livered by ſaid Woodbridge, and received by ſaid 


Halſey, for the purpoſe of paying ſaid debt to faid 
Price, and indemnifying ſaid Williams and faid Hal- 
ſey, againſt their ſaid bond : That the defendant re- 
gardleſs of his duty conyerted ſaid money and goods 
to his own uſe ; and that the plaintiff hath been ſued 
on ſaid bond to the ſheriff, and judgment recovered 
againſt him, for {200 which he has been compelled 
to pay, and the defendant has paid no part thereof. 


The defendant rejoined—That before the date of 


the plaintiff *s writ he made full payment of one half 
of the debt and coſt recovered by the ſheriff againſt 
the plaintiff on ſaid bond. Plaintiff demurred. 


Judgment—That the rejoinder of the defendant is 
ſufficient. 


By the court—The defendant in his plea and re- 
joinder directly avers, that he has kept and performed 
the condition of ſaid bond and hath in fact paid one 
balf of the debt and coſt recovered by the ſheriff 


' gainſt the plaintiff, on ſaid bond, which by the de- 


murrer is admitted. And the plaintiff's replying, 
that the defendant had received of ſaid Woodbridge 
money and goods for the purpoſe of paying ſaid debt, 
which he had not applied, only ſhews that the plain- 


tiff or faid Woodbridge may recover againſt him in. 


lome other action for ſaid money and goods, but can- 
not give the plaintiff a right to recover in this action. 


Lemuel Lamb wver/: Sharp Smith and Wife. 


6th of July A. D. 1771, made his will and gave to 


his two ſons John and the faid Lemuel, all his eſtate ux. 
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after the deceaſe or ſecond marriage of his wiſe, to 
be divided as follows, viz. &c: to Betſey, the wife of 
ſaid Sharp Smith, a legacy as follows, Item. I give 
and bequeath to my negro woman Betſey, her — 
dom in ſix months after my deceaſe. I alſo give to 
ſaid negro woman Betſey, twelve pounds lawful mon. 
ey, to be put to intereſt under the care of the Rey, 
A. Roſſeter and to be by him dealt out to ſaid Bet. 
ſey's uſe, at his diſcretion, as her circumſtances ſhall 
require, to be paid equally by my ſons Lemuel and 
John Lamb, within one year after my deceaſe. The 
teſtator died in Oct. A. D. 1771 and ſaid will has 
been duly proved and approved, and the defendant 


accepted of ſaid eſtate given him by the will afore- 


ſaid, which was worth {800 lawful money, and 

thereupon he became liable to pay one half of ſaid 

legacy given to ſaid Betſey in ſaid will and being ſo 

liable aſſumed and promiſed to pay ſaid half, being 
6 and the intereſt thereon, from and after one year 
rom the death of the teſtator, &c. 


To this declaration a general demurrer was given, 
and the county court gave judgment that the declara- 
tion was ſufficient and for the plaintiffs to recover 
the ſum of {12-19-6 damages and coſt. 


Errors aſſigned—r. That the declaration was inſuſ- 
ficient. 2d. That ſaid court gave too great a ſum in 
damages. 


Judgment of the county court affirmed. - The leg- 
acy is given to ſaid Betſey to be paid by the defend- 
ant and ſaid John in equal moieties ,within one year 
after the deceaſe of the teſtator, and to be put upon 
intereſt ; if they neglected to pay it by the time they 
ought to pay the intereſt. Mr. Roſſeter was ap- 
pointed by the will a kind of ſuperintendant or guar- 


. dian to ſaid Betſey as to this legacy, but had no kind 


of intereſt in it. His accepting or refuſing the truſt 
can have no effect upon the negro woman'sintereſt init. 


1 
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Curtice verſ Scevel. 


4ar 


RROR to reverſe a judgment of the county An erroneous 
court in an action upon a note for ¶ 20, dated judgment upon 
I 


ith of Sept. A. D. 1790, brought by ſaid Scovel vs. 
ſaid Curtice. ? | 


To which action the defendant plead in bar, that 
ſaid note was executed and delivered into the hands 


of Joſeph. Iſham, juſtice of the peace, for the ſole 


purpoſe of confeſſing judgment upon to the plaintiff z 
which ſaid juſtice was to take and make a record of 
which was accordingly done and ſaid judgment was 
left in the hands of ſaid Iſham, Joſeph Williams and 
William Hubbard arbitrators between ſaid parties 
for them to diſpoſe of to oblige the ſaid Curtice to 
abide and perform the award they ſhould make ; and 
that execution ſhould iflue for the ſum awarded for 
him to pay and no more; and that judgment has 
been rendered upon ſaid note and the ſame is not ob- 
ligatory upon him. 


The plaintiff replied, that ſaid note was delivered 


to the plaintiff for the purpoſe of ſecuring the per- 


formance of the award ſaid arbitrators ſhould make, 
and a judgment was confeſſed upon it before ſaid juſ- 
tice Iſham for that purpoſe, by the defendant ; and 
faid arbitrators made and publiſhed their award in 
the premiſes purſuant to their inſtructions, in which 
they awarded the ſaid Curtice to pay to ſaid Scovel 
£17-11-6 in full of all demands, which the defend- 
ant had never performed—and the defendant by a 
writ of error, had procured the judgment of juſtice 
Iſham by confeſſion on ſaid note, to be .reverſed and 
ſet afide, and thereupon ſaid note was delivered to the 


a note being 
reverſed re- 
vives the note. 


plaintiff to take benefit of and enforce a performance 


of ſaid award by the. defendant, for which purpoſe it 


was executed. | 


The defendant rejoined and affirmed over his plea 
and traverſed without that that ſaid note was made, 
executed and delivered to the plaintiff to enforce a 

ormance of the award ſaid arbitrators ſhould make 


in the matters ſubmitted. | 
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And the plaintiff ſur-rejoined and affirmed that it 
was executed and delivered to the plaintiff for the 
purpoſe of ſecuring a performance of the award ſaid 
arbitrators ſhould make. On which the parties were 
at iſſue to the court. 


The court found that the defendant did execute 
and deliver ſaid note to the plaintiff for the purpoſe of 
ſecuring a performance of the award ſaid arbitrators 
fhould make, and that judgment was confeſſed upon, 
it, which had fince been reverſed, as the plaintiff in 
his reply and ſur-rejoinder had alledged and that the 
plaintiff recover, &c. | ” 


Errors afſigned—1ft. That the plaintiff's reply and 
ſur-rejoinder were inſufficient. -2d. That ſaid coun- 
ty court miſtook the law. | 


Judgment of the county court afirmed. The re- 
verſing of the judgment of the. juſtice upon ſaid note 
for error, placed ſaid note in the ſame ſituation it was 
before any judgment was rendered upon it; which 
the county court have found to have been made and 
delivered for the purpoſe of enforcing a performance 
of ſaid award, 5 | 4 N 


Monroe and wife ver/; Maples, &c. 


CTION of the caſe, declaring that the defend - 
ants conſpired together and cauſed the plain - 
tiffs to be proſecuted falſely and maliciouſly, for aid- 
ing and aſſiſting one Valet to commit an aſſault and 
rape upon the body of M. Maples, &c. &c. whereby 
they were put to great trouble vexation and coſt, to 


their damage { 560. 


Plea in abatement That huſband and wife cannot 
join in an action for an injury done to the huſband 
as well as the wife, but for that he muſt have an ac- 
tion by himſelf. | | | 


Judgment—Plea in abatement fufficient. 
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Huntington, Eſq. judge of probate verſ. Mott. 


CTION upon an adminiſtration bond, default: Intereſt allow- 
| ed, heard in damages. The creditor had re- ed on an ad- 
covered judgment againſt the adminiſtrator upon a — 
ſcire facias and had execution to be levied and ſatiſ- the bee, 
fied of his proper goods, &c. which gxecution had 
been returned nen ef. The creditor claimed intereſt 
upon his debt from the time of the judgment on the 
ſcire facias. 
By the court—Intereſt is to be computed from the 
end of 60 days from the date of faid execution, upon 
the ground that the bondſman comes in the place of 
the adminiſtrator, who in conſideration of law has 


had the uſe of the money. 


Town of Liſbon verſ. Town of Franklin: 


A CTION of the caſe for ſupporting one Hannah ge; 
Tracy and her children, the wite of Samuel 8 g 
Tracy, whom the town of Franklin, on the 15th of than one year, 
Dec. A. D. 1791 cauſed' to be tranſported to ſaid er tak 
town of Liſbon, demanding. {25 damages. Plea— „ill not obtain 


Not guilty. Iflue to the court. a ſettlement. 


The ſtate of the caſe was—Said Samuel Tracy was 
born in that part of the ancient town of Norwich, 
which now was Franklin. Some years before A. D. 
1786 he removed to that part of ſaid ancient town, 
which now was Liſbon, and reſided there two or 
three years. In A. D. 1785 he removed to the town 
of Mansfield; in A. D. 1786 the ancient town of 
Norwich was divided by act of the general aſſembly 
into four towns, viz. Norwich, Franklin, Bozrah and 
Liſbon. In April A. D. 1787 ſaid Samuel returned 
from Mansfield, not having gained a ſettlement there, 
to the town of Franklin, and there reſided more than 
one year without being warned. In June A. D. 1790 
he removed to Walpole in the ſtate of New-Hamp- 
ſhire and returned in Sept. A. D. 1791 without ha- 
ving gained a ſettlement there. The act of aſſembly 
dividing the ancient town of Norwich, is that Frank- 
lin, Liſbon and Bozrah ſhall take to themſelves and 
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maintain their proportion of the poor people, now 
ſupported or aſſiſted by ſaid town of Norwich, and 
ſhall receive and acknowledge their proportion of 
thoſe inhabitants of ſaid town of Norwich, who now 
dwell in other places by permiſhon, certificate or 
otherwiſe, and ſhall be hereafter returned as legal in- 
habitants of ſaid ancient town of Norwich, and ſhall 
bear their proportion of the expenſes which ſhall 
ariſe on ſuch inhabitants when returned as aforeſaid. 


The poor of ſaid ancient town who were returned 
after the diviſion aforeſaid, were ſupported at the 
common expenſe of all the towns, according to their 
ſeveral proportions, until the 2oth of Jan. A. D. 1791, 
when the ancient town of Norwich, comprehending 
all ſaid new towns, voted and agreed, that the inhabi- 
tants of ſaid ancient town who were abſent, out of it 
at the time of ſaid diviſion, viz. in May A. D. 1786, 
ſhould be inhabitants of ſuch town or towns, within 


the limits of ſaid ancient town, which now compre- 


hends the place of their laſt reſidence, before ſaid di- 
viſion. On the 15th of Feb. A. D. 1791, the town 
of Liſbon voted to accept all ſuch inhabitants of ſaid 
ancient town, who were abſent as aforeſaid at the 
time of ſaid diviſion, and whoſe laſt place of reſidence 
in ſaid ancient town, was within the limits of faid 
Liſbon, and had not gained a ſettlement in any other 
town; that ſaid 'Tracy's wife, &c. became chargea- 
ble and was removed by order of ſaid town of Frank- 
lin to Liſbon. | 

The court found that the defendants were not 
guilty and gave judgment for them to recover their. 
coſt, upon the principle that although ſaid Tracy 
dwelt in the town of Franklin more than a year, 


without warning, after he returned from Mansfield 


in April A. D. 1787; yet during the whole of that 
time, he was conſidered as one of the poor of ſaid an- 
cient town and ſupported at the common expenſe of 
all the towns, and ſo not in a ſituation to be removed 
or to gain a ſettlement by commorancy ; and his laſt 
place of reſidence in ſaid ancient town, before the di- 
viſion, was within the limits of the preſent town of 
4k | 445 


MARCH TERM, A. D. 1794. 425 


Mott ver/. Downer. 
CTION of account. Plea—Not. bailiff and A party will 


receiver. Iſſue to the jury. 9 
The defendant offered to go into the particulars of Plea, Where ft is 


the account, thereby to prove that he was nothing in ,, 8 


arrear; but not allowed by the court; he then moved 
to alter his plea, and plead that he had fully accounted 
in order that he might ſhew that he was not in arrear. 


By the court The alteration can not be permitted 
for the reaſons ſuggeſted; for it is the proper buſi- 
neſs of auditors to examine and adjuſt the accounts, 
which the court and jury never undertake to do, in 
an action of this nature. | 
Brattle ver Guſtin, adminiſtrator of Thomas 

dah Guſtin. _ 

: PPEAL from probate. Said Themas died, his The denial of 


ſon, the appellee took adminiſtration on his — 


te, repreſented it inſolvent, and had commiſſioners Pr mini. 


appointed, who found and reported only £9 to be due 
from ſaid eſtate; the appellee being heir to his father 3, diſafirmed. 
ſold ſaid eſtate, became bankrupt and abſconded: 

Brattle being at Nova Scotia when theſe tranſactions 

took place, did not exhibit his debt to ſaid commiſ- 

boners z upon his return into the United States, he 

ſued ſaid adminiſtrator and recovered a judgment fot 

his debt, alledging that there was a plentiful eſtate 

of faid deceaſed to pay ſaid debt; and moved ſaid court 

of probate to recal ſaid letters of adminiſtration 

granted to the appellee, and to grant adminiſtration 

de bonis non, to Roger Griſwold, Eſq. upon the eſtate 

of ſaid Thomas, deceaſed ; which ſaid court of pro- 

date refuſed to do from which this appeal was taken, 

and the order of probate diſaffirmed without coſt. 


Storer ver/. Prentice. 
n CTION on note for { 107 ſtate ſecurities, pay- 's ade) mag 
able on the 15th of July, A. D. 1791. De- ſtimated at the 
ulted-—The ſecurities ſet at 14/ on the pound, the time when 
Talue at the time when 4 payable. 


8 8 
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Williams verſ Stanton, &c. 
3 RROR to reverſe a judgment of the caun 
executed no court in action brought by ſaid Williams, as 2 


barto au aclion deputy ſheriff, againſt ſaid Stanton, &c. declaring 

BOIL 7h upon a certain receipt executed by the defendants, 
wherein they acknowledge the receipt of a quantity 
of goods taken by the plaintiff upon an execution in 
favor of the ſtate, againſt one Rathbone, &c. which 
goods they promiſed to deliver to the plaintiff at the 
ſign poſt at the end of twenty days; alledging that 
the defendants had not performed their promiſe. 


; Plea in bar—That it was accorded and agreed by and 
between ſaid Rathbone, one of the debtors in ſaid exe- 
cution,and the plaintiff; that if he would deliver to the 

plaintiff at the ſign poſt 25 pieces of chintz, and bid 15 
for them; and pay him his fees, the plaintiff would ac- 
. Cept thereof in full ſatisfaction for his part of ſaid exe- 
cution ; ſaid execution beingfor ¶ 40, averring that ſaid 
Rathbone tendered ſaid 25 piecesof chintz to theplain- 
tiff at ſaid fign poſt, and alſo his fees, and offered to 
bid L15 for them, all which the plaintiff refuſed to re- 
ceive. 


I) be plaintiff traverſed the plea in bar, upon which 
the parties were at iſſue to the court; the court found 
the facts as ſet forth in the plea in bar, and gave judg - 

- ment for the defendants their coſt & 


Error aſſigned—That the ifſue was immaterial; that 
judgment ought to have been for the plaintiff, 


Judgment —Manifeſt error; for the reaſon aſſigned 


m error; an accord or executory agreement, not ex- 
ecuted can be no bar to the action upon the receipt. 


Petition of Ruth Butler, an inſane perſon, by 
her overſeer appointed by the Selectmen. 


T was determined by the court — That an inſane 2 
perſon is not a proper ſubject to have an overſeer 
appointed by the ſelectmen; but the law provides 
that ſuch perſons ſhall have a conſervator appointed f 
by the county court. 


— — — ͥ ͤͥ—ͤ'1uw̃q— — — — 
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Middleſex County, July Term, A. D. 1792. 


Hon. ELIPHALET DYER, Es, CHIEF JUDGE, - 
ANDREW ADAMS, EQ. 
JESSE ROOT, Esq. . 
CHARLES CHAUNCY, EsqQ. C - 
ERASTUS WOLCOTT, EsQ. 


8. Titus Hoſmer, Eſq. adminiſtrator on the el- 
tate of General Parſons verſ. Merriam. 


RROR to reverſe a judgment of the county 1n an action 
court in an action brought by ſaid adminiſtra- bro't by an ad- 


tor againſt ſaid Merriam, on a note of hand, dated miesen et. 


the 2gth of January, A. D. 1787, for £ 19-13-44 — m608, 
payable to ſaid General Parſons by the iſt of Nov. againſt a cred- 


then next, with the lawful intereſt ; demanding £30 _ 95 


damages. : ; the court will 
Plea in bar—That the eſtate of ſaid Parſons was — _ 
repreſented and found to be inſolvent ; that ſaid Mer- commiſſioners 
riam exhibited to the commiſſioners appointed to ex- to be due on 
amine the claims of the creditors, a debt due to him, mage anger 
by book from ſaid Parſons of £11-6-1 ; which was vive — 
allowed by ſaid commiſſioners, in their report to the for the remain- 


court of probate; which in contemplation of law is a der. 


payment of ſo much on ſaid note, and ought to be 
offset accordingly ;z and for the reſidue of ſaid note 


the plaintiff ought to recover. The plaintiff demurred. 
The county court gave judgment that the plea of 


the defendant was ſufficient, for the ſum of { 1 1-6-1, 


and that the plaintiff recover for the reſidue of the 


note. 


Errors aſſigned—1ſt. That the commiſſioners did 
not make the offset. 2d. That the allowance of ſaid 
debt by the commiſſioners, was not concluſive upon the 
adminiſtrator. 3d. It does not appear that ſaid ar- 
ticles charged on book were delivered in payment of 
ſaid note. th. That the county court as a court of 
law, was incompetent to make the offset. 


1 there is nothing erroneous in the 
Judgment complained of. 
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By the court The balance of claims in ſuch caſes 
where mutual credit is given is the ſum due. The 
commiſſioners on an inſolvent eſtate will allow and 
report the debt ; which muſt be offset by the court 
in the action againſt the creditor, where he owed the 
deceaſed more than the deceaſed owed him, for it 
would be inequitable, that the adminiſtrator ſhould - 
recover the whole ſum againſt the creditor, and the 
creditor take only the average upon his debt ; and the 
adminiſtrator is at liberty to conteſt in this action, the 
allowance made by the commiſſioners. Vide Hoſmer 
vs. Brattle, Haddam, Dec. term, A. D. 1791. 


Benjamin Howard ver Miller. 


A ſcire facias RROR to reverſe a judgment of the county 
againſt the court, in a ſcire facias, brought by Miller vs. 
rw _ oward ; declaring, that the plaintiff prayed out a 
within twelve Writ of attachment againſt Benjamin Howard, jun. of 
months from Providence, in the ſtate Rhode-Ifland, dated the 27th 
readering the day of March, A. D. 1788, returnable before the 
judgment. county court holden at Middletown, in Middleſex 
county, on the 2d Tueſday of Nov. A. D. 1788; by 
which the body of the ſaid Benjamin, jun. was at- 
tached, and ſaid Benjamin Howard gave bond in the 
ſum of {60 to the ſheriff, to be paid upon condition, 
that ſaid Benjamin, jun. ſhould fail to appear before 
ſaid county court and anſwer to ſaid ſuit ; that ſaid 
writ was duly returned, and ſaid action was continued 
to the county court holden at Haddam in ſaid og 
on the iſt Tueſday of April, A. D. 1789; when a 
where ſaid Benjamin, jun. made default of appearing, 
and judgment was entered againſt him in ſaid action; 
for the plaintiff to recover the ſum of / 16-7 debt and 
coſt ; that execution was taken out on ſaid judgment 
for the ſums contained therein, dated the 2oth of A- 
pril, A. D. 1789, and delivered to a proper officer to 
ſerve, &c. who made return thereof with his endorſe- 
ment thereon, dated the 16th of June, A. D. 1789; 
that he had made diligent ſearch within his precincts, 
but could find neither perſon nor eſtate 7 to 
oy ſaid execution, &c. and that ſaid judgment and 


22 © 7a 


bond remained unſatisfied and unpaid ; Further 
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alledging that ſaid Benjamin, jun. brought a petition 
for a new trial in ſaid cauſe to the county court hol- 
den at faid Middletown on the 24 Tueſday of Nov. 
A. D. 1789; which was continued by the procure- 
ment of ſaid Benjamin Howard, to the adjourned 
court in Dec. A. D. 1790, when it was negatived; 
praying for a remedy againſt the bail; writ dated the 
iſt day of March, A. D. 1791. 18 


Plea in abatement That a ſcire facias did not lie 
on a ſheriff's bail bond. Judgment —Plea inſuffi- 
cient, | | 


The defendant then plead in bar—That more than 
twelve months had elapſed, from the time of render- 
ing final judgment in ſaid action, to the date and 
impetration of the plaintiff's ſcire facias, and by the 
ſtatute entitled an act concerning bail in civil and 
criminal cauſes, the plaintiff was barred. Demurrer 
to the plea. | | 


Judgment of the county court—That the defend- 


ant's plea was inſufficient. | 


Errors aſſigned—1ſt. That a ſcire facias doth not 
lie on a ſheriff's bail bond. ad. That the county 
court ought to have adjudged faid plea in bar ſuffi- 
cient, and given judgment for the defendant to have 
recovered his coſt. NPY 


| Judgment—Manifeſt error; for the laſt reaſon aſ- 
—_ The court made no decifion upon the firſt. 
e ſtatute is peremptory that the ſuit againſt the 
bail muſt be brought within twelve months, and not 
after; and the petition for a new trial and continu- 
ing it along in court, was no bar to the plaintiff's ſu- 


ing out his ſcire facias. | 
Ajurymanmay 


ho Bow ver /. Sheriff Parſons. not converſe 


A CTION for the eſcape of Gordon Whitmore vithother he 
from gaol, who was in priſon upon an execu- jury, nor ſuffer * 


tion for { 54-14-4 debt and { 24-4 coſt. The defend- them to con- 


ant plead that he had made tull payment of the exe- ——.— 


cution before the date and impetration of the plain- under conũd - 


tf 's writ. Iſſue to the jury. eration. 


439 MIDDLESEX COUNTY, 


The jury found a verdi& for the plaintiff and 
£ 79-16-5 damages. 


The defendant moved in arreſt of j udgment—That | 


one of the jurors who tried ſaid cauſe, after it was 
committed to the jury and while they had it under 
their conſideration, converſed freely with ſeveral per- 
fons, not of the jury, about ſaid cauſe, and ſuffered 
them to converſe with him about the ſame. The 
fats being denied, the court upon inquiry of the 
evidence found them to be true, ſet aſide the verdict 
and ordered a repleader. * 


This was a direct violation of the oath of the jury- 
man, which is the principal guard placed upon jurors 
in this ſtate, although the law requires that they 
ſhould be kept confined by an officer until they are 
agreed in a verdict ; yet it has ever been practiſed for 
the jury to adjourn and diſperſe to their quarters, and 
if they are ſuffered to enter into converſation reſpect- 
ing cauſes they have under conſideration, with perſons 


- not of the jury, the purity of trials by jury would be 


perverted and corrupted, therefore the moſt vigilaut 
attention is required. Vide Dana vs. Roberts, Hart- 
ford Sept. A. D. 1789. 


Ruſſel Lord, adminiſtrator of Samuel Lord, 
ver. Benjamin and Auſtin Waterhouſe, ex- 
ecutors of Gideon Waterhouſe. N 


_ extort- RROR to reverſe a judgment of the. county 
3 court in an action brought by ſaid Ruſſel, ad- 
tion, ſnall be miniſtrator aforeſaid, againſt ſaid Benjamin and Auſ- 
conſidered a tin, executors aforeſaid, upon a note given by ſaid 
— of the Gideon to ſaid Samuel for £ 16-13-0 lawful money, 

payable on demand with intereſt, dated the iſt of 


June A. D. 1774. Demanding £30. 


Plea in bar—That having prayed oyer of ſaid note 
it hath the following endorſements, viz. recites them, 
among which is one in theſe words, judgment obtain- 
ed on the above note June 10th 1796, before me 
Thomas Silliman, juſtice of the peace; and the de- 
fendants ſay that the plaintiff ſued them on ſaid note 
before juſtice Silliman, and declared upon Id note 
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28 given to Samuel Lord, ſen. and having endorſed it 


down to Z£6 he recovered judgment againſt them 


upon ſaid note before ſaid juſtice for { 5-14-5 lawful 
money damages and 8/3 coſt ; upon which judgment 
the plaintiff afterwards prayed out an execution on 
ſaid judgment by Elijah Waterhouſe aſſignee of ſaid 
note for the ſums therein contained, againſt the prop- 
ergoods and eſtate of the defendants and for want 
thereof to take and impriſon their bodies—which ex- 
ecution was delivered to William Warner, conſtable, 
and on the 17th of Auguſt 1790, ſaid Auſtin paid 
ſaid execution to ſaid conſtable and the ſame was en- 


dorſed, ſatisfied and the money paid over to the plain- 


Plaintiff replied— That ſaid Elijah Waterhouſe, 
when he delivered ſaid execution to ſaid conſtable, 
directed him to levy it on the body of ſaid Benjamin 
Auſtin if eſtate was not to be found, and ſajd conſta- 
ble did levy ſaid execution on the body of the ſaid 
Auſtin and held him four days, and was about to 
commit him to priſon, and ſaid Auſtin to avoid being 
impriſoned, paid ſaid execution to ſaid conſtable, who 

aid the ſame to ſaid Elijah; that faid execution hath 
en no otherwiſe paid, and that ſaid Auſtin after- 
wards commenced his action againſt ſaid Elijah for 
ſaid wrongful impriſonment to the county court, held 
on the ſecond Tueſday of Nov. 1790, alledging there- 
in that ſaid Elijah held him as aforeſaid until he paid 
105 lawful money for his releaſe, demanding {50 
mages; which cauſe was appealed to the ſuperior 
court, before which ſaid Auſtin recovered in ſaid ac- 
tion (- o- o lawful money damages and his coſt; 
which judgment has been duly paid and fatisfied. 


The defendant rejoined—That ſaid Ruſſel Lord re- 
covered judgment againſt ſaid Benjamin and Auſtin 
as executors aforeſaid upon another note, which was 
aſſigned to ſaid Elijah for the ſum of {3-16-10 dama- 
ges and coſt 5/11, before juſtice on the 
28th of May A. D. 1790. Alſo a judgment on book 
for C1-16 debt and 8/5 coſt; on both which judg- 
ments ſaid Elijah took out executions in the name of 


faid Ruſſel Lord as aforeſaid, for the ſums therein 
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contained; which executions were againſt ſaid Ben. 


jamin and Auſtin, executors aforeſaid, to levy of their 


own proper eſtate, and for want thereof to commit 
their perſons to priſon ; both which executions were 
by the direction of the ſaid Elijah, levied by ſaid con- 
ſtable Warner, on the body of ſaid Auſtin with ſaid 
other executions on ſaid 13th of Aug. A. D. 1790 
and to prevent his being committed to priſon, the 
ſaid Auftin on ſaid ſeventeenth of ſaid Aug. paid all 
three of ſaid executions to ſaid conſtable Warner, 
which by him was paid over to faid Elijah, the aſſig - 
nee of ſaid debts ; and the jury in the action of falſe 
impriſonment brought by ſaid Auſtin againſt ſaid E- 
lijah aforeſaid, did not allow or affeſs any damages 
for the money paid as aforeſaid, but gave damages 


only for the ſpecial injury. The plaintiff demurred. 


Judgment of.the county court. That the defend - 
ants rejoinder was ſufficient. : 


Errors afſigned—1ſt. That the note on which, &c. 
and the note on which ſaid former judgment was re 
covered, doth not appear to be the ſame. One was 
pen to Samuel Lord and the other appears to have 

en given to Samuel Lord, ſen. 2d. That the 
money taken upon ſaid execution was unlawfully and 
tortiouſly taken and cannot be conſidered as a pay- 
ment. 3d. That ſaid juſtice had no juriſdiction to 
render judgment on ſaid note, it being for  16-13-0. 


Judgment of this court—That there is nothing er- 
roneous in the judgment complained of. It doth nat 
appear but that Samuel Lord and Samuel Lord, ſen. 
are one and the ſame, The note by the plaintiff 's 
declaration appears to have been endorſed down to 2 
ſum within the juſtice's juriſdiction. It alſo appears 
that no part of the money paid upon the executions 


was recovered back in the action of falſe impriſon- 


ment, but ſpecial damages only for the injury; and, 
it is incompetent for the plaintiff to ſay, that the mon- 
ey the defendants paid him on the executions ſhall 


not avail them as a payment, becauſe he extorted it 


from them in an illegal and tortious manner. 
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Lewis ver . Niles. | 
A ages of defamation. The declaration con- Where, in a 


tained ſeveral counts for ſeveral ſets of words, declaration for 


” * F ſlander, f; 
ome of which were ſufficient and ſome were inſuffi- of the bc can 


cient. 'The defendant plead not guilty generally to are inſufficient, 


the whole. Iflue to the jury. — hn 


The jury found the defendant guilty and gave dick for the 


| plaintiff and 
damages. | | entire damages 
| ** —— abs ven, the court 
The defendant moved in arreſt of judgment, that S Inet ae 


ſeveral of the counts in the declaration were clearly the verdict. 
inſufficient, and as the verdict was general, it did not 
appear to the court but that the defendant was found 
guilty and the damages given upon the inſufficient 
counts only. A ; | 


By the court—The motion is inſufficient, for it is 
not to be preſumed that the jury founded their ver- 
dict upon the inſufficient counts; and as there are 
ſeveral counts in the declaration, which are well and 
ſufficiently alledged, it contains ſubſtantial grounds 
to entitle the plaintiff to judgment; beſides, the de- 
ſendant might have demurred to the inſufficient 
counts. The rule laid down in the books, as adopt- 
ed in Great-Britain to the contrary in civil actions, 
pears not to be founded in good . reaſon, e : 

e ſame rule in criminal actions doth not hold, (for 
in thoſe if any one of the allegations is ſufficient, the 
defendant is holden) yet the reaſon is the ſame in 
both civil and criminal proſecutions. 


H h h 
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Benedict, &c. adminiſtrators of George Nichols 
deceaſed, verſ. John Nichols. 


Wann CTION of account for ſu articles of goods, 
account by the A &c. which belonged to the eſtate of ſaid 
— — orge deceaſed, of which he was bailiff and receiver 
tion of the de- from Jan. A. D. 1784 to Sept. A. D. 1788; to part 
fendant reſ· of ſaid articles the defendant plead that he was never 
peQing = - bailiff and receiver, and as to the reſt that he had ful- 
the deceaſea ly accounted. . Both ifſues were put to the jury. 

onen in , The plaintiffs had cited the defendant before the 
* againſt court of probate to be examined upon oath touchi 
him, but the certain property of the deceaſed, concealed in his po 
2 ſeſſion, purſuant to the ſtatute in ſuch caſe provided, 
A Aetendant and offered to give evidence of what the defendant 
who has miſſed confefſed upon that examination. 


his plea ma "ER ; 
— By the court — That examination was officially 


alter it, altho taken and may be given in evidence, but is not to be 


the cauſe is on 
— proved by parol teſtimony. 


The plaintiffs then read that part of the examina- 
tion which ſhewed that the defendant had received 
the goods of the deceaſed and objected to reading 
the other part, whereby it appeared that he had ac- 

- counted for them. | | 


By the court—The whole muſt be taken together. 


af The defendant finding on trial, that ſome of the 
articles charged in the declaration, to which he had 
plead fully accounted, never exiſted, he moved for lid- 
erty to alter his plea as to them, and plead that he 
was never bailiff and receiver. 


The court admitted it to be done, notwithſtanding 
the caſe was on trial to the jury. Vide Riply vi. 
Fitch, Windham, March term, A. D. 1792. 


-” we 
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Ambroſe Cooks and Samuel Woodruff ver / 


Truman Atwater. 
oo 


action of indebitatus aſſumpſit, brought by ſaid of law or fact, 


TT RROR to reverſe a judgment of a juſtice, in an The iſſue either 
joined and put 


twater vs. Cook and Woodruff, for 37/. 


Plea in bar—That ſaid Woodruff had an execu- 
tion againſt Granniſs and Norton of Arlington, in 


the ſtate of Vermont, which he delivered to ſaid . 


Cook to levy and collect, he being an officer; that 
ſaid Cook levied faid execution on a certain horſe of 
faid Granniſs's on the 3oth of Sept. and poſted him 
to be ſold at the end of twenty days ; that the plain- 
tiff and ſaid Granniſs applied to ſaid Cook and re- 
queſted him to deliver ſaid horſe to the plaintiff to 
keep, and to accept a filver watch as ſecurity for the 
return of ſaid horſe to be ſold at the end of twenty 
days, which requeſt was complied with, and on the 
19th of ſaid Oct. the plaintiff and faid Granmis came 
to ſaid Cook and the plaintiff took back his watch 
and paid ſaid execution, which was 3% which ſaid 
Cook, upon the requeſt of the plaintiff, endorſed upon 
faid execution, and is the ſame 37/mentioned in the 

laintiffs declaration to have been received by the de- 
tendants. | 


The plaintiff replied that ſaid horſe was his proper- 
ty, which the defendant took by ſaid execution ; that 
he pawned his watch to redeem him, and to ſecure 
the return of him at the end of twenty days; that on 
the 19th of Oct. he requeſted of ſaid Cook to deliver 
him his ſaid watch, and alſo ſaid horſe ; which he 
refuſed to do unleſs the plaintiff would pay ſaid exe- 


cution, being 37/, which he was compelled to do in 


order to obtain his ſaid watch, &c. and for no other 
cauſe or conſideration. | 


The defendants traverſed the taking of the plain- 
tiff's horſe and his paying ſaid money by compulſion 
in order to redeem faid horſe and watch and for 
no other cauſe, and demurred to the reſt of the reply. 
The plaintiff joined ifſue with them upon the fact and 
upon the law. 


to the court, 
muſt be an» 


ſwered expli- 


— A 7 —2———— 
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The juſtice having conſidered of the cauſe gave 
judgment that the plaintiff recover of the defendants 
the ſum of { 1-17-0 lawful money damages and coſt, 


Errors afſigned—1ſt. That an action of indebitʒ- 
tus aſſumpſit will not lie in ſuch caſe. 2d. That ſaid 
juſtice had not decided either of the iſſues of fact or 
law joined and put to him. 


Judgment —Manifeſt error upon both points af. 
ſigned in error; tho juſtice ought to have decided 
both iſſues explicitly, and not by implication only. 

* The action is for money had and received the plea 
is that the money was received on a lawful writ of 
execution—the reply is that it was extorted by dureſs, 
but the facts ſtated do not warrant the concluſion. 


Leavenſworth der/ Tomlinſon, &c. 


RROR to reverſe a judgment of a juſtice in a 

b gquitam proſecution, brought in the name of 
2 8 Tomlinſon and the treaſurer of the town of Derby, 
civil ſuit for Complaining that ſaid Leavenſworth on the 3oth of 
— April laſt paſt, did, after the ſun riſing on Saturday 


A quitamproſ- 
ecution for the 


cauſe, matter 


and thing FE one half to the proſecutor and the other to the 
town treaſurer ; complaint dated May 17th A. D. 
1791, upon which a warrant ifſued and the defend-. 
ant was arreſted and had forthwith before ſaid juſtice 
to anſwer to ſaid complaint. 


The defendant plead in abatement, that ſaid pro- 
ceſs was in nature of a civil ſuit upon the ſtatute for 
the penalty, in which fix days notice ought to have 
been given. Judgment, that the plea was inſuffi- 
cient. 0 

The defendant then plead in bar, a complaint ex- 
hibited againſt him by Jabez Lake, jun. to juſtice 
Hotchkiſs (recites the complaint) whereby it appears 
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to be for the ſame faQts, committed at the ſame time 
and place—upon which a warrant iſſued and he was 
arreſted and had before ſaid juſtice to anſwer to ſaid 


complaint—to which he plead not guilty, and upon a 


full hearing upon the merits, ſaid juſtice Hotchkiſs 
gave judgment that the defendant was not guilty, &c. 
averring that this complaint was for the ſame cauſe, 
matter and thing for which he had been legally tried 
and acquitted. 


The plaintif replied, that after he had exhibited 
this his complaint to ſaid juſtice on ſaid 17th 
of May, the defendant procured ſaid Lake to bring 


forward ſaid pretended ſuit againſt him before ſaid 


juſtice Hotchkiſs, and to ſummon witnefles who were 


wholly ignorant of the facts, which he accordingly 


did ; that there was no other proſecution brought 


=_ him and that the ſame was a ſham judgment, 


tained fraudulently to defeat the law. To this re- 
ply a demurrer was given. | | 

The juſtice gave judgment—That the defendants 
plea in 2 was infullicient and for the plaintiff to 
recover, &c. 


Errors aſſigned That the juſtice ought to have 
given judgment, that the plaintiffs reply was inſuffi- 
cient, and for the defendant ro have recovered-his 
coſt, and for this and other errors apparent in the re- 
cord, he prays ſaid judgment may be reverſed. 


Judgment—Manifeſt error ; the judgment is ir- 
regular in point of form, and erroneous in point of 
ſubſtance ; the reply admits the proceſs and judg- 
ment ſet forth in the plea in bar, but the plaintiff 
hath not ſet forth facts in his * ſufficient cer- 
tainty, to render ſaid judgment fraudulent and void. 


A motion was made that the juſtice might amend 
his record, but not having any — to amend 


by, it was not permitted. 
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Hotchkiſh ver, Tuttle. 
| In a proſecu- RROR to reverſe a judgment of a juſtice in a 
tion upon the proſecution, quitam, upon the ſtatute againſt 
ſtatute, for u 


n{eaſonable nightwalking, brought by Tuttle againſt 

damage Rezi complaining, that'in the night ſeaton of 
ſeaſon, the the night next after the 3oth of Augult laſt, he had 
_ eee! a 59 Watermellons taken from him; and that he had 
he direQly- good reaſon to ſuſpect that Ambroſe Hotchkiſh was the 
charged in the perſon who did ſaid damage, &c. praying proceſs a- 
complaint. gainſt him. To which complaint the defendant ap- 
peared and plead not guilty. The juſtice found him 

guilty and gave judgment againſt him, for C1-16 

damages, and that he ſhould pay a fine of ten ſhullings 

lawful money. ? 


| Error afſigned—That faid complaint was inſuff- 
» cient. | 


Judgment—Manifeſt error. Vide the caſe of Tracy 
vs. Larabee, adjudged at New-London, March term, 
A. D. 1791, and affirmed in the ſupreme court of 
Errors. dit” a 


0 . Sony 
Daniel Porter, &c. ver. Mark Warner. 


In an ation of A CTION of ejectment, that to the plaintiffs the 


ejectment for defendant render the ſeizin and poſſeſſion of a 


| —— certain tract of land, of which the plaintiffs anceſtor 
de demanded was ſized, in June, A. D. 1789, and of which the 


in the writ. defendant diſſeized him, and ever ſince hath contin- 
ued to difſeize and hold the plaintiffs out therefrom, 
to their damage £40 lawful money, for recovery 
whereof and for coſt they bring this fate, 


Plea—Not guilty. Iſſue to the jury; who found 
the defendant guilty, and for the plaintiffs to recover 
the ſurrendery of the ſeizin and poſſeſſion of the land 

_ demanded, with/ lawful money damages and colt. 


Motion in arreſt—That the plaintiffs declaration 
was inſufficient z becauſe no demand was made of the 


land in the plaintiffs writ ; without which the court 


cannot give judgment for the land. 
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Judgment—That the motion in arreſt is f ufficient, 
but no coſt allowed. 6 


Uſtick verſ. Jones. 


RROR to reverſe a judgment of the county The court are 

court, in an action Uſtick vs. Jones, which action 2% — 
was duly entered in the docket; and in the courſe of ir clerl 
calling, the clerk was informed that ſaid cauſe was ſet- which has no 
tled, upon which it was omitted to be called, and the legal import or 
clerk entered againſt it, done; in this ſituation it lay 6 
ſeveral days, when the defendant informed the court, 
that it was not ſettled and moved to have it called; ; 
that the ſuggeſtion of its being ſettled was a miſtake ; ; 
upon whic the court ordered ſaid cauſe to be called, 
and it was appeared in, and was adjourned with the 
court to Jan. 1792; when a judgment was entered 
againſt the plaintiff upon a non ſuit, for the defendant 
to recover his coſt. | | 


Error affigned—That faid action was diſcontinued 
and out of court and could not be revived. 


By the court—There is nothing erroneous in the 
judgtnent complained of; it doth not appear that the 
action was difcontinued, or out of court ; the en <P; 
of the word, done, in the docket by, the clerk, might 
be a memorandum which he underſtood, but has no LES 
legal import which can govern the court or the cauſe. 


Way wer. Clark. 


Finer to reverſe a judgment of a juſtice; the where a writ 


X writ was dated the 5th of Dec. A. D. 1794, and is dated the | 


. : 5th of Dec. 
ummoned the defendant to anſwer to faid action on“ 8 


the 13th of Dee. next, and judgment was entered up mon the defen- 


by the juſtice on the 13th of Dec. A. D. 1791, upon dant to appear 


default; judgment was reverſed next refers to the on the 12th of 
month which was Dec. A. D. 1792; Nichols vs. eee 


Lewis, ſame point adjudged upon a writ of error this fers to the 
court. | month, and is 
Dec. A. D. 

1792. 


449 NEW-HAVEN COUNTY, 


Preſerved Porter and others, Committees of five 
Eccleſiaſtical Societies in Waterbury and 
Watertown wver/. Blakely. 


CTION of treſpaſs againſt the defendant for 
ber one BY cutting timber on land of which the plaintiffs 
tain actions in alledged _ were ſeized and poſſeſſed, as tenants in 
their own common. Plea not guilty. Iſſue to the jury; who 


* * found the defendant guilty. 


Pra ee The defendant moved in arreſt of judgment That 
os towns ot by the plaintiffs own ſhewing it was not their land, 
ſocieties, for the but the land of the eccleſiaſtical ſocieties which was 


uſe of ſchool- treſpaſſed upon. 


ing. 
; The plaintiffs contended—That by the ſtatute enti- 
tled an aCt for appointing and encouraging of ſchools, 
they were authorized and impowered to maintain the 
action in their own names and right. 


The ſtatute alluded to, is as follows, viz—“ That 
the ſelectmen of towns in which there is but one ec- 
cleſiaſtical ſociety, and the ſociety's committee where 
there are more than one ſociety, for the time being, 
are impowered and directed to take care of all bonds, 
monies, and lands, and all other eftates that do belong. 
to the ſchools in ſaid towns and ſocieties ; and ſhall 
uſe and improve and diſpoſe of the intereſt, profit and 
rents, ariſing on ſaid monies, lands, or other intereſt 

according to the true intent and meaning of the grant, 
gift or ſequeſtration of them for the purpoſe aforeſaid; 
and ſaid ſelectmen, committee or committees, are au- 
thorized and impowered, to leaſe the lands and loan 
the monies, belonging to ſaid ſchools, and to com- 
mence and proſecute ſuch ſuit or ſuits, as 2 ne- 
' ceffary for the recovery and obtaining of ſuch lands, 
monies, and other eſtate, &c." | 


The queſtion was Whether, where a town or ſo- 
ciety is diſſeized of lands, given or granted to them, 
for the uſe of ſchools, the action to recover the lands 
muſt be brought in the name of the town or ſociety, 
or whether the ſtatute enables the ſelectmen, or com- 
mittees, to ſue in their own names, and declare upon 
a ſeizin in themſelves. 


Selectmen and 
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By the court——The committees have right by 
the ſtatute to ſue and proſecute, but it muſt be 
ih the name of the town or ſociety, to which 
the eſtate belongs, and ſo in an action of treſ- 
paſs the property muſt be alledged to be in the town 
or ſociety. For this cauſe judgment was arreſted, 
but no coſt allowed. gt 


© This point was adjudged at the adjourned ſuperior 
court in New-Haven, Dec. term, A. D. 1772, in an 
ation brought in the name of the ſchool committees 
of the ſeveral eccleſiaſtical ſocieties in the town of 
Waterbury, demanding ſurrender of ſeizin and poſ- 
ſeſſion of a piece of land, of which ſaid town was 
_ in fee for the uſe of the ſchools, in ſaid ſeveral 
leties. 


Two exceptions were taken to this declaration un- 
der a general demurrer. iſt. That the legal eſtate was 
in ſaid town, and the aCtion ought to have been bro't 

4 -in the name of the town, and not in the names of the 
committees of ſaid ſocieties, to whom the uſe only be- 
longed. 2d. That the committees of the ſeveral ſoci- 
eties could not join in an action even for the uſe. 


Judgment—That the declaration was inſufficient, 


þ 

upon both exceptions. 

1 | 

. 1 

, | | 

; Fairfield County, Augiſt Term, A. D. 1792. 

- | . 

e Curtice ver/. Beardſly & Mallet. 

— 

; RROR to reverſe a judgment of the county An iſſue _ 
court, in an action brought by ſaid Curtice vs, ande, cho in- 

rdſly, &c. before a juſtice, and appealed to the formal, after 

_ county court; wherein tha plaintiff declared, that on verdict, is good. 

n, the 13th of May, A. D. 1789, the defendants, by a 

Js certain note of that date promiſed the plaintiff to pay 


J. to him £44 lawful money, by the iſt of April, A D. 
n- 1793, with the lawful intereſt annually, that one years 
| l N 
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intereſt had become due on faid note, amounting to 
{ 2-12 lawful money which the defendants had never 
paid, damage £ writ dated 13th of May, A. D. 
1790. | 

Plea in bar—That ſaid note was given to faid Cur. 
tice, by faid Beardſly and Mallet, jointly, with two 
other notes, one executed by ſaid Beardſſy, and one by - 
faid Mallet, ſeparately, for a deed of land, executed by 
faid Curtice to them; that foon after, viz. on the 
11th of June, A. D. 1789, it was agreed between all 
ſaid parties to throw up ſaid bargain, and they re- de- 
livered to the plaintiff his ſaid deed, unrecorded, 
which he accepted and the plaintiff delivered up to 
the defendants their ſeparate notes given as aforeſaid; 
but not having the note on which, &c. given by them 
jointly, with him, he declared that he would, and did, 
in conſideration of having received back his ſaid deed, 
abſolutely diſcharge the defendants of and from any 
demand he had or might have againſt them by virtue, 
or on account of ſaid note. 


The plaintiff replied Traverſing all the facts al- 
ledged in the defendants plea. 


. The defendants rejoined, by affirming their plea in 
bar; upon which the parties were at iffue to the court. 


The court found the facts alledged in the defend- 
ants plea and rejoinder to be true, and gave judgment 
for the defendants to recover their coſt. 


Error affigned—That the iflue was immaterial ; 
that judgment ought to have been for the plaintiff to 
have recovered his juſt damages and coſt. _ 


The exception taken to the iſſue was That the 
defendants had not ſet forth the diſcharge ; but had 
only averred that the plaintiff did diſcharge them, and 

oo the finding of = iſſue by the court could not 
p it. | | 


_ By the. court—There is nothing erroneous in the 
judgment complained. of ; the plea contains matter 
fufficient to bar the plaintiff of a recovery; which is 
traverſed by the plaintiff, and by the court found to 
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be true; and any defect in point of form is aided by 
the verdict, or the finding of the court. The plea 
affirms that the plaintiff did diſcharge the defendants 
which is a fact denied by the plaintiff, and found by 


443 


the court; how it was made out and evinced this court 


cannot enquire. 
Nichols, &c. ver/. Frederick Whiting. 


RROR to reverſe a judgment of the county 

court, in an action brought by ſaid Whiting a- 
gainſt ſaid Nichols, &c. upon a note dated the 11th 
of April, A. D. 1789, wherein the defendants prom- 
ifed to pay to the plaintiff {5-10 lawful money's 
worth of ſhop-work, at their ſhop in Fairfield, at the 
appraiſal of indifferent men, by the 1ſt of June then 


next. 


Plea in bar—That on the 1ſt day of June, A. D. 
1789, the defendants offered and tendered to the plain- 
tiff, at their ſhop in ſaid Fairfield, ſhop-work, ſuch as 
chairs, bedſteads, &c. ſufficient to pay ſaid note at the 
appraiſal of indifferent men at caſh price, in payment 
and fatisfation of ſaid note; and on the whole of 
ſaid day they ſtood ready to deliver ſaid ſhop-work, 
and did offer and tender the ſame, but the plaintiff 
did not come to receive the ſame, nor any perſon in 
tis behalf. e 


The plaintiffs traverſed the defendants plea, and the 
parties were at ifſue thereon to the jury. 


The jury found that the defendants did not at their 
ſaid ſhop, on ſaid 1ſt day of June, offer and tender to 
the plaintiff, ſhop-work ſufficient to pay ſaid note, at 
the appraiſal of indifferent men at caſh price, in man- 
ner and form as the defendants in their plea had al- 
ledged, and for the plaintiff to recover. | 


Motion in arreſt That the jury have not found a 
material part of the ifſue, viz. that the defendants ſtood 
ready the whole of ſaid day and offered and tendered 


In aplea of ten · 
der, of goods or 
other things 
uponan obli 
tion, the arti- 
cles tendered, 
muſt be deſcri- 
bed, ſo as they 
can be diſtin- 
guiſhed and 
known. 


A ſpecial ac- 
tion of indebi- 
tatus aſſumpſit 
lies for public 
ſecurities, 

l which are 

| mortgaged. 


; une, A.D. 
I 794, affirmed 

ſupreme 
court ef errors. 
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The county court determined the motion in arreſt 


. to be inſufficient, and gave judgment for the plaintiff 


to recover. 
Error aſſigned That the county court judged ſaid 


motion in arreſt inſufficient, whereas they ought te 


have judged it to have been ſufficient. 


By the court—There is nothing erroneous in the 
judgment complained of; the plea in bar is inſuffi- 
cient, in that it doth not particularize the articles of 
ſhop-work tendered, whereby they could be diſtin. 

uiſhed and known. Otherwiſe the plaintiff would 
be barred of his action, by the tender, without being 
able ever to recover the articles tendered, for want of 
being particularly diſtinguiſhed and deſcribed. 


Whiting ver/. M Donald. 


CTION of the caſe, declaring that on the 3d 

day of April A. D. 1787 he was indebted to 

the defendant £75 lawful ogy by note on intereſt, 
and to ſecure the payment of ſaid note he delivered 
to the defendant three continental loan-office certiſi- 
cates, particularly deſcribed in the declaration, and 
worth Z 400 lawful money, for the defendant to hold 
and to re- deliver to the plaintiff, upon his paying ſaid 
note of {75 ; that on the oth of Oct. A. B. 1790, 
he tendered to the defendant £93 lawful money in 
payment of ſaid note, which was in full of the ſum 
due thereon with the intereſt, and demanded of the 
defendant ſaid loan-office certificates, and the de- 
fendant refuſed to accept ſaid {93 tendered, or to 
deliver up ſaid certificates, and ſaid money hath ever 
ſince been ready for the defendant ; and that the de- 


fendant thereupon became liable to pay for faid cer- 


tificates what the ſame were reaſonably worth, on the 
12th of Oct. A. D. 1790; and being ſo liable and 
indebted as aforeſaid, he aſſumed and promiſed to 
pay to the plaintiff what ſaid certificates were reaſon- 
ably worth, which was not leſs than (40 lawful 
money; and that the defendant had never performed 
his promiſe, damage (400. 
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Plea—Non aſſumpſit. Iſſue to the jury. The ju- 
ry found that the defendant did aſſume and promiſe, 


and for the plaintiff to recover the value of the cer- 


tificates, on the 12th of Oct. when ſaid tender was 
made. 


Motion in arreſt That the plaintiff's declaration 
was inſufficient. 


Judgment—That the declaration is ſufficient, and 
for the plaintiff to recover. 


; Curtice ver. Whipo. 


| A CTION on note, dated 13th of May A. D. public ſecuri- 


1786 for £ 48-10-8 in public ſecurities, paya- ties, payable on 
le on demand. The defendant ſuffered a default, — = 
and upon a hearing in damages the court gave judg- nc of = 
ment for the value of the ſecurities at the time of the contract. 


contract, and ſet them at 5/on the pound. 
Babbet ver, Belding. 


CTION on a receipt or note in the words fol- Where the ob- 
lowing, viz. July 3d 1790, received of ligation is to 
Iding 287 dollars and 30-goths in continental loan- eee 1 
office certificates, with the intereſt from the 31ſt of mand, or topay 
Dec. A. D. 1787, and 128 dollars in indents, which for them on de- 


I promiſe to return on demand. mand, makes 
nodifference in 


The defendant was defaulted, and upon a hearing *h< cfimation 
in damages the court could not diſtinguiſh this from * 
the common caſe of a note given for public ſecurities; 

this is not a bailment, nor could an action of trover 

be ſuſtained for the ſecurities, but an action upon the 

promiſe contained in the writing. 

Judgment for the value at the date of the contract, 

3 at 11/6, indents and intereſt at / on the 
pound. 
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State verſ. Peter Farrand. 


; 4 Sm NFORMATION for a robbery committed upon 
_ hot gangs Michael Demorat, in the night of the 2d of Feb. 
bar toan infor- A. D. 1792, by taking from him certain articles of 
mation before cloathing, and ſome money by force and by putting 


1 ſaid Demorat in fear of his life. 


eee - The priſoner plead in bar That he had been proſ- 

time, and for ecuted, convicted and puniſhed, by judgment of Eli- 

the ſame theft. phalet Lockwood, a juſtice of the peace for the ſame 
offence, which proceſs and judgment is as follows, viz. 
Whereas complaint has this day been made to me the 
ſubſcribing authority, by Michael Demorat, that in the 
night following the 2d of Feb. he had ſtolen from him 
a quantity of money and cloathing, by one Peter Far- 
rand and others, tranſient perſons, and prays proceſs; 
upon which a warrant iſſued and Farrand was ar- 
reſted, and arraigned before ſaid juſtice, was convict - 
ed and ſentenced to be whipped, which was executed; 
that he was the ſame Peter Farrand, and that the 
ſtealing therein complained of was the ſame felonious 
taking now charged in the information againſt him 
for a robbery z and thereupon he ſays he has been 
heretofore convicted and puniſhed for the ſame crime 
matter and thing. To this plea a demurrer was given 
by the attorney for the ſtate. 


Judgment—That the plea is inſufficient ; the com- 
plaint exhibited to the juſtice was inſufficient and il- 
legal upon the face of it, the juſtice not having juriſ- 
diction of the cauſe. Beſides if this practice is ad- 
mitted it would be in the power of the juſtices to ouſt 
this court of its juriſdiction, and ſcreen the moſt at- 
trocioas offenders from merited puniſhment, 


Farrand plead not guilty, and was convicted of a 
robbery committed by threatening to take away life ; 
and was ſentenced to impriſonment in Newgate priſ- 
on during his natural life, 37 
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Oſborn verſ. Lloyd. | 


CTION of debt by book—both plaintiff and gecuriog prop- 
defendant belonged to the ſtate of New-York. erty by foreign 
his action was by foreign attachment, deſcribing Ins 
the defendant as an abſent abſconding debtor, and a baun be 
copy of the writ was left in ſervice with of — to 
in the county of Fairfield, agent, factor, truſtee the court of a 


and debtor to the defendant. — —_ 


Plea in abatement—That ſaid debt was contracted its juriſdiQtion. 
in the ſtate or New-York and that both plaintiff and | 
defendant were citizens and inhabitants of the ſtate 
of New-York, and that neither of them are or ever 
were inhabitants of any town in this ſtate, Demurrer. 


Judgment—Plea inſufficient. The attaching of 
viſible property gives juriſdiction to the court of 
cauſes otherwiſe not within its juriſdiction. By the 
foreign attachment, the inviſible property of the debtor 
is attached and holden within this county and gives 
juriſdiction to the court. | 


| — ——ñꝶ.n 


Litchfield County, Auguſt Term, A. D. 1792. 
Rowe ver/. Stoddard, &c. 


CTION of the cafe for a nuiſance, committed A grant of the 
A by "diverting the water in a certain ſtream Pater ins 
m the plaintiff's ſlitting-mill. Plea—Not guilty, „at el t 
lſſue to the jury. wanted for a 


The caſe was Abraham and Daniel Kilborn own- ä ——j— — 

8 — the ſtream under whom the e claim, * = t 4 
Qt. A. D. 1772 granted ſeven eighthsof the priv- ue un enn 

lege of the ſtream to” Bonk N e e Wh en ho 

mill and dam upon and to enjoy it ſo long as they 

ſhould keep up and maintain the ſame in good re- 

Pair, reſerving to themſelves a ſufficiency of water to , 


carry their fulling-mill, which ſtood on the ſame 


LITCHFIELD'COUNTY, 


ſtream four days in a week; 2 there ſhould 
not be a ſufficiency of water for both. Afterwards 
another grant was made, under which the 22 
claimed, of a right toerect a ſlitting- mill upon the ſame 
ſtream, the grantee to have the water only in ſuch 
manner and proportion as to leave enough for the 
fulling-mill four days in a week, and not to preju- 
dice the ſaw- mill, in caſe there ſhould not be a ſuffi- 
ciency of water for all three. The ſaw · mill was ſuf. 
fered to go to decay and the right of the proprietors 


Was at an end. 


Towns liable to 
double dama- 


ges occaſioned 
by the deficien- 
cy of their 
bridges. 


The queſtion of law in this caſe was Whether the 
extinguiſhment of the right of the ſaw-mill in manner 
aforeſaid, enured to the benefit of the owner of the 
llitting-mill to enlarge his privilege. 


Verdict and judgment for the plaintiff. 
By the court—The grant to the proprietors of the 


ſaw-mill reſerved water for the fulling- mill four days 


in a week, and ſaid ſaw-mill to continue fo long yy 
as it was kept in repair. The grant under whi 

the plaintiff claims, is of the privilege of the water 
for the ſlitting-mill, reſerving a ſufficiency for the 
fulling-mill four days in the week, and ſo as not to 
prejudice the ſaw-mill. In caſe there ſhould not bs 
enough for all three, the extinguiſhment of the right 
of the ſaw-mill falls into and enlarges the right of the 
flitting-mill. | | oy 


Ifaac Swift verſ. Berry and the town of Kent. 


CTION upon the ſtatute, entitled an act relat- 

ing to bridges, declaring that there was an 
open public highway through the town of Kent, 
acroſs Ouſatonick river, over which there was a 
bridge, which was the duty of ſaid town to keep and 
maintain in good repair ; that ſaid bridge had for a 
long time been out of repair and in a defective condi- 
tion, through the negligence of ſaid town, although 
they well knew of its deficiency, and that it was their 
duty to have repaired it; that on the 3oth day of 
Nov. A. D. 1791 ſaid bridge was and for a long time 
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before had been in a rotten decayed ſtate, ſo that it 
was unſafe paſſing it with horſes and teams, which 
was well known to the inhabitants of ſaid town, and 
that the plaintiff in attempting to croſs it in the eve- 
ning of ſaid 3d of Nov. with a ſpan of horſes worth 
£ 30 and a ſley loaded with wheat, in purſuit of his 
awful buſineſs, his horſes fell through ſaid bridge by 
reaſon of its rotten defective condition, and fell upon 
the rocks, about 20 feet, killed one of his horſes and 
wounded the other ſo as to render him uſeleſs, alſo 
broke and deſtroyed his harneſs worth £4 lawful 
money, damage {40 lawful money; of all which 
the defendants had been duly notified, and that the 
defendants by force of ſaid ſtatute had become liable 
to pay him double damages, &c. 


| The defendants plead—Not guilty. Iſſue to the 
jury. | 

Verdict That the defendants were guilty and for 
the plaintiff to recover £25 ſingle damages, &c. 


Motion in arreſt of judgment—The inſufficiency 
of the declaration; this being an action upon the 
ſtatute for double damages, 1t is not alledged that 
notice in writing, under the hand of two witneſſes; 
had ever been given to any of the ſelectmen of ſaid 
town of Kent; nor had any preſentment ever been 
made to the county court of ſaid defective bridge, 
previous to the injury complained of, without which 
the plaintiff could not be entitled to double damages. 


This motion in arreſt was determined by the 
court to be inſufficient, and judgment was for the 
plaintiff to recover double damages. 


The ſtatute is, that the inhabitants of the ſeveral 
towns in this ſtate, ſhall make, build, keep and main» 
tain in good and ſufficient repair, all the needful high- 
ways and bridges within their reſpeQtive townſhips, 
unleſs it belongs to any particular perſon or perſons 
to maintain ſuch bridge, &c. And if any perſon 
ſhall looſe his life through the defect or inſufficiency 
of any bridge or highway, = any townſhip in this, 
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ſtate, in paſſing over ſuch bridge, &c. after due warn 
ing given unto any of the ſelectmen of the town in 
which ſuch defective bridge or highway is, or to the 
perſon who ought to maintain the ſame, in writing, 


under the hands of two witneſſes, or a preſentment 


made to the county court of ſuch defeCtive way or 
bridge; that then the town or perſon, whole duty it 
is to keep in repair ſuch ways or bridges, ſhall pay a 


fine of one hundred pounds to the parents, huſband, 


The county is 
liable for an 
eſcape through 
the inſufficien- 


cy of the gaol 


unleſs a clear 


wife or children or next of kin to the perſon killed. 
The warning or notice in writing aforeſaid, reſpeQs 
only the forfeiture of £100 where life is loſt. 

The next paragraph, on which this action is laid, 
is, that if any perſon ſhall looſe a limb, break a bone 
or receive any other bodily hurt, through or by means 


of ſuch defect aforeſaid, the town or perſon through 


whoſe neglect ſuch hurt is done ſhall pay to the party 
ſo hurt or wounded, double damages; and the like 
ſatisfaction ſhall be made for any team, cart, carriage 


horſe or other beaſt of loading, in proportion to 


damage ſuſtained—to be recovered by action or in- 
formation on the ſtatute. This paragraph goes upon 
the idea that it is the duty of every town to know the 
condition of their highways and bridges, and to ſee 


them kept in good and ſufficient repair, and for their 


negligence in this reſpet, they are ſubjected to 
double damages, and in that caſe no warning or no- 
tice in writing is neceffary. „ 


Titus Dutton ver, County of Litchfield. 
e upon the ſtatute to the county 


court, complaining that he had an execution 
againſt one Holabert for { upon which ſaid Hola- 
bert was committed to priſon, and who made his eſ- 
cape through the inſufficiency of the gaol, whereby 
he had wholly loſt his debt, &c. 


Plea in abatement—lt doth not appear by the 
1 's ſhewing in his declaration but that ſaid 
olabert is worth the debt, and that the money may 
be collected from his eſtate; and unleſs this appears 
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the county are not chargeable by the ſtatute. De- 
murrer. 
Judgment —Plea inſufficient. 29 
The ſtatute is, that if any perſon lawfully commit- 


ted to any of the gaols in this ſtate, ſhall break ſuch 


ol and make his eſcape through the defects or in- 


1 of ſuch. gaol, the coſt and charges oecaſion- 
e damages ſuſtained thereby ſhall be paid 
out of the county treaſury of that county, &c. pro- 


ed and 


vided nevertheleſs, that nothing in this act ſhall be 
conſtrued to prejudice or hinder any party or perſon 
from recovering any coſt, expenſe or damages of the 
N or . or from their eſtates who ſhall 
break or be aiding or aſſiſting in breaking the gaol; 
or who ſhall eſcape or be aiding thereto, according to 
law: And when ſuch remedy for ſatisfaction may be 
had, the county ſhall not be charged with, nor be or- 
dered to pay ſaid expenſe coſt, and damage; provided 
alſo, that nothing in this act ſhall be extended to ex- 
cuſe any ſheriff in any eſcape, except what happens 
through the inſufficiency of the gaol aforeſaid, and 
that without his default or negligence z nor ſhall this 


. aCt hinder any perſon from any remedy he now hath, 


or hereafter by law may have, in all or any of the 
matters aforeſaid. | 


The law enjoins it upon every county to keep and 
maintain in good and ſufficient repair, a common 
gaol in every county town in the ſeveral counties, at 
the charge and expenſe of the reſpective counties; 
and makes them reſponſible for the damages and coſt 
any perſon ſhall ſuffer through their negligence, in 
this reſpect. Whenever therefore there is an eſcape 
through the inſufficiency of the gaol, the county is li- 
able, unleſs the county can point out and ſhew a clear 
and certain remedy againſt ſome other perſon or per- 
ſons, of whom ſatisfaction for ſaid coſt and dama 
may be recovered, and ſo come within the proviſo of 
the ſtatute. mw £ 
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Thomas Rowe verſ. Couch. 


A creditor CTION of the caſe, declaring that on the Fth of 
taking a mort- Dec. A. D. 1786 he was indebted to Charles 
gaged eſtate in MeEvers and James Seagrove £ 162-10-8 York mon- 


2 


ſatisfacti 
ee br ey, for which he gave his bond and alſo a mortgage 


from the mort- of his farm in New-Milford ; that on the 4th of 
| > ge ger Oct. laſt, Jared Lane, attorney to ſaid M.Evers and 
or duty of che Seagrove, held his bond on which was due 3-6-9 
mortgagor. for intereſt, and the defendant as ſubſtitute to ſaid 
IT Lane, called upon the plaintiff for payment, or ſome 
further ſecurity for ſaid intereſt money; and the 
plaintiff to ſecure ſaid intereſt depoſited in the hands 
of the defendant, a note the plaintiff held upon 
Eaſtman, for {25 lawful money, payable in cattle, 
horſes, &c. which the defendant received and en- 
gaged to return to the plaintiff upon ſaid ſum of 
3-6-9 intereſt being paid, for which note the de» 
endant gave his receipt in writing under his hand, 
&c. | 


That Jabez Bacon of Woodbury, recovered a judg- 
ment againſt McEvers and Seagrove for { 155-5-0 
lawful money, for which he hadexecution andlevied it 
upon the plaintiff's farm, mortgaged to ſaid M Evers 
and Seagrove aforeſaid, and had it appraiſed off in ſat- 
isfaCtion of ſaid execution on the 19th of Oct. laſt 

paſt, at which time there was due on ſaid bond and 
E\ mortgage to ſaid M.Evers, &c. the ſum of C 149-9-9 
lawful money only, for principal and intereſt ; that 
the whole of the debt due from the plaintiff to ſaid 
Mc*Evers, &c. both principal and intereſt was paid, 
and that the plaintiff had right to receive back ſaid 
£25 note upon ſaid Eaſtman, which was pledged with 
the defendant for ſecurity of ſaid intereſt agreeable to 
the tenor of ſaid receipt—of all which the defendant 
had notice, and ſaid note demanded, particularly on 
the 29th of Nov. inſt. and thereupon the defendant 
became liable to pay the plaintiff the amount of 
faid Eaſtman's note, and in conſideration thereof aſ- 
ſumed and promiſed, &c. damage {3e—writ dated 
Zoth Nov. 1790, 5 | 


% . A A Yer ame ET 2 7 


2 James Langdon ver/. Ezekiel Langdon. 


cution againſt ſaid James for { 15 lawful. money debt accident—the 
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The defendant prayed oyer of ſaid receipt and re- 
cites it, being as follows, Received of Thomas Rowe 
a note upon Eaſtman for {25 lawful money, pay- 
able in cattle, horſes, &c. which note is put into my 
hands for ſecurity of { 3-6-9, due for intereſt on a 
bond, given by ſaid Rowe to Charles M.Evers, which 
note I am to deliver up to ſaid Rowe upon ſaid inter- 
eſt's being paid; and thereupon ſays that the plain- 
tiff *s declaration and matters therein contained are 
inſufficient in the law. | , 


Judgment—That the declaration is inſufficient. 
The receipt produced on oyer is a different receipt 
from that declared upon as the ground of the plain- 
tiff's action. A debt to Charles M*Evers is eſſen- 
tially different from a debt to the company of MEvers 
and Seagrove. Beſides, the plaintiff hath not paid 
his debt. Bacon's taking the plaintiff's farm by exe- 
cution may entitle him to receive the money from the 
plaintiff, but hath not altered the nature of the mort- 
gaged premiſes, nor in any manner paid or ſatisfied 

plaintiff's debt. 


RROR to reverſe a judgment of the county 


court, on a ſcire facias, brought by ſaid Ezekiel - 8 


againſt ſaid James; complaining that he had an exe- by miſtake or 


and £2-11-8 coſt, iſſued on a judgment of the county Joes N 
court; that he delivered it to Reed, a conſtable, r ire faciat 
who levied ſaid execution on certain articles of houſ- to the ſame 
hold furniture, neceſſary for upholding life, and court for "Mi 
which by law were exempted from being taken in . _— 
execution—which articles ſaid conftable poſted and cafe do not 
fold at public auction and endorſed them on ſaid ex- render any 
ecution ; that ſaid James inſtituted his action againſt new judgment. 
faid conſtable for ſaid articles of goods taken as afore- 

faid, and had recovered judgment for { 12-10 lawful 

money damages and coſt againſt ſaid conſtable, for 

faid goods, on the ground that they were not liable to 


taken in execution for debt: whereby his ſaid 
judgment and execution againſt ſaid James remained 


— ——— I oo» w— a 1ü%.ék 
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rors is intereſt- 
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unſatisfied, although endorſed in full; praying foran 


alias execution to be granted on ſaid judgment for the 
ſum due thereon, &c. : 


To this writ of ſcire facias a demurrer was given, 
and the county court gave judgment that the declara- 
tion was ſufficient and for the plaintiff to recover the 


ſum of {7-13-7 lawful money damages and { 5-2-6 


colt. 
Errors aſſigned—1ſt. That the declaration was in- 


ſufficient, for it appeared to be the plaintiff's own 


fault, that ſaid neceſſaries were taken. 2d. Said 
Ezekiel's remedy was againſt ſaid conſtable who en- 
dorſed ſaid execution—as it did not appear that he 

ve ſaid conſtable orders to take them. 3d. That 
Paid Ezekiel's remedy was by motion to the court for 


an alias execution. ꝗth. No coſt ought to have been 


allowed. Plea—Nothing erroneous. 
Judgment—Manifeſt error. 


By the court—Where an execution is diſchatged 
or endorſed by miſtake or accident, the parties reme- 
dy is by application to the ſame court, by ſcire facias 
or by motion, as the caſe may be, for an alias execu- 
tion ; and the court if upon examination they fand it 
to be right and juſt, will grant an alias execution, but 
no new judgment is entered for damages or coſt. 


Talmadge verſ. Northrop. 


CTION of the caſe ; declaring, that on the 23d 

of June, A. D. 1789, the plaintiff ſold to Lu- 
man Biſhop, a number of ſhipping horſes to the value 
of {82-5-0 lawful money, that ſaid Luman being a 
ſtranger to the plaintiff, and having the appearance 
of a man of property, upon his application and requeſt 
the plaintiff took ſaid Luman's note for { 51-5 of ſaid 
purchaſe money payable the 5th of Aug. then next; 
that ſaid Biſhop was then and ever ſince had been a 
bankrupt, of whom ſaid debt was not recoverable ; 


that the defendant was before, and at the time of ſel- 


ling ſaid horſes to ſaid Biſhop, and his giving his 


OPPpO LM 
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note aforeſaid, ſecretly in partnerſhip with ſaid Luman 
when he purchaſed ſaid horſes of the plaintiff, and that 
faid Luman gave his note aforeſaid for the uſe of the 
defendant, and that the defendant had taken the ben- 
efit of ſaid horſes and ſhipped them to the Weſt-Indies 
and received the avails; whereby an action had ac- 
crued to the plaintiff to recover of the defendant ſaid 
ſum of £ 51-5 lawful money and intereſt, &c. Plea— 
Not guilty. Iſſue to the jury. 


The plaintiff offered one Bird as a witneſs, to whom 


it was objected that he was intereſted in the point in 
ueſtion; for that he had a claim againſt the defendant 
or horſes ſold to ſaid Biſhop on credit about the ſame 
time, which went in the ſame drove and were ſhipped 
in the ſame veſſel, and his recovering depended upon 
the ſame ſecret partnerſhip claimed by the plaintiff. 


By the court—He cannot be a witneſs. The jury 


found a verdict for the plaintiff, and Z60-8-5 dam- 


* 


Tie defendant moved in arreſt of jud ent That 


Jona ian Wright one of the jurors who tried ſaid 
cauſe, ad aſimilar demand upon the defendant with the 


laint ff, for two horſes ſold to ſaid Biſhop about the 
e t me, on credit, which went in the ſame drove, 


and were ſhipped in the ſame veſſel, and was waiting 
to ſee the event of this ſuit, of which the defendant 
was wholly ignorant, when ſaid jury were impannel- 
Demurrer. | 
Judgment—Motion in arreſt ſufficient, and a re- 
pleader ordered. | 


Peck venſ Baldwin. 
ETITION in chancery; ſhewing, that the peti- 


tioner was impriſoned for a debt due to 
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If a grantee a- 
to give a 
eazance and 

after he has 


of forty pounds lawful money, and had not got the deed, + 


the means of paying it; that the petitionee, Mr. King ©Y29<sdoing it, 


chancery will 


and a number of his neighbours agreed they would be ,.\;.,. againſt 
his bondſmen, and take him out of priſon, if he would the fraud and 


convey to them by an abſolute deed in tract of cnforce the a- 
nvey to 8 * ute * of | 
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land he owned in Harwinton, with a quarry of fret 
ſtone upon it, to be releaſed back to him, upon his 
paying ſaid debt, and ſaving them harmleſs; which 
agreement was accordingly carried into execution; 
that afterwards all the grantees in ſaid deed, quit 
claimed and releaſed their right to the petitionee, upon 
his undertaking to pay ſaid debt and indemnify them; 
at which time ſaid Baldwin agreed and promiſed to 
execute to the petitioner a bond, conditioned to releaſe 
back ſaid land and ſtone quarry, to the petitioner up- 
on his paying ſaid debt and indemnifying him; that 
ſaid Baldwin had ever found means to avoid giving 
faid bond; that he had ſold a part of ſaid farm to 
John Collins, for C140 lawful money, which was 2 
much greater ſum than was due to ſaid Baldwin; that 
ſaid Baldwin retained the reſt of ſaid farm and ſaid 
valuable ſtone quarry; praying that an account be 
ſettled, between him and the petitionee ; and that the 
petitionee be compelled to pay him the balarfte, after 
deducting what was juſtly due to the petitionee z alſo 
to releaſe to him the remainder of ſaid land, not ſold 
to ſaid Collins with ſaid ſtone quarry. 


The court heard the petition, and finding the facts 
alledged to be true, granted it upon the ground of 
fraud, that ſaid Baldwin might not take advantage of 
his own wrong, in evading to give ſaid bond of defea- 
zance, which he had agreed to give. 


The court ſettled the account between. the parties 
and ordered ſaid Baldwin to pay the balance, alſo 
to releaſe and re-convey the 8 not diſpoſed of with 
the ſtone quarry, to the petitioner. | 


Holbrook werſ. 1 udd, : 


CTION of the caſe; declaring, that on the 5th 

of March, A. D. 1790, he took out two writs 

of attachment againſt the defendant, one on a note 
for £60, and one on book for { 100, both returnable 
to the county court on the 4th Tueſdayof ſaid March; 
which were ferved by attaching the defendant's body 3 
that the faid Judd then having in his hands a note 


YG, SD. WW. He. 
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upon the Plincff in favor of Joſeph Hallet, for 


{118-11 York money, as attorney to ſaid Hallet, ap- 
plied to the plaintiff and informed him that unleſs he 
would take up faid attachments againſt him and not 
have them returned to court, he would immediately 
attach him upon ſaid Hallet's note; but if the plain- 
tif would take them up and not return them to court, 
faid Hallet's note ſhould not be proſecuted or put in 
ſuit until the next winter after; to which propoſal 
the plaintiff agreed and took up ſaid attachments, and 
cauſed them not to be returned to court; in conſid- 
eration whereof the defendant promiſed and agreed 
that ſaid Hallet's note ſhould not be put in ſuit until 


the next winter after: Yet the plaintiff ſays that the 


defendant not regarding his agreement, prayed out 
a writ of attachment on ſaid Hallet's note, dated the 
iſt day of July, A. D. 1790, and cauſed his lands to 
be attached in the ſtate of New-Hampſhire, and in 
Nov. A. D. 1790, recovered judgment againſt the 
plaintiff for £176 York money, for which he took 
execution, and had it ſatisfied by the plaintiff's lands; 
and the defendant alſo purchaſed a note of Ephraim 
Wheeler, againſt the plaintiff, for £ 30-14, on which 
note he cauſed the plaintiff *'s body to be attached, in 
ſaid New-Hampſhire on ſaid iſt of July, and to be 
impriſoned, until he turned out all his moveable eſtate 
to pay the defendant's ſaid debt at his own price. 
Plaintiff *s damage the ſum of £200. The defendant 
demurred to this declaration. 


The exceptions taken were—1ſt. Uncertainty 
whether the promiſe was, never to ſue ſaid Hallet's 
note, or not to ſue until next winter. 2d. A promiſe 


never to ſue would be unreaſonable. 3d. The con- 


ideration idle and inſignificant, being only to ſtop 
faid attachments which might be renewed the next 
moment. 4th. That the declaration contained a 


which was not within the agreement. 


Judgment That the declaration is ſufficient, it 
contains ſubſtantially a good conſideration ; that is, 


forbearance and ſtopping wo ſuits by attachment : a 
J L11 


charge for attaching him upon the Wheeler note, 
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clear and certain promiſe, viz. that ſaid Hallet's note 
ſhould not be put in ſuit until the then next winter 
and a breach by putting it in ſuit on the 1ſt of July 
after ; all the reſt being ſurpluſage might better have 
been omittted, and may well be rejected. 


Cogſwell verſ. Wheaton. 


CTION of treſpaſs brought before a juſtice. 

The defendant ſet up title; and the cauſe 
was removed to the county court agreeable to the 
ſtarute. 


In the county court the defendant changing plead 
not guilty ; and the cauſe was tried on that iſſue, and 
appealed to this court, and cloſed to the jury 3 this 
being diſcovered by the court upon reading the files, 
after the jury were impannelled, the cauſe was order- 
ed to be eraſed from the docket, as not being proper- 
ly before this court. Vide the caſe of Durkee v. 
Varnum, Windham, March term, A. D. 1792, and 
the caſe of Sweet vs. Dow, New-London, March term 
A. D. 1792. 


Hannah wer/. Wadſworth. 
A CTION of the caſe ; declaring, that the defend- 


ant was collector of ſtate taxes, &c. and had 2 


number of taxes againſt the plaintiff ; that the defend- 
ant advertiſed and ſold his lands to a greater amount 


than was due for taxes, and the coſt. 


To which a ſpecial plea was made in bar, and de- 
murred to by the plaintiff, which was heard and ad- 


Judged to be inſufficient laſt court; and now the par- 


ties were heard in damages. 


It appeared that there were certain taxes laid for 
continental bills, and made payable in ſtate bills or 
coin, at a diſcount of one for forty ; that the collector 
ſold the lands for coin only, when the difference be- 
tween ſtate bills and. coin was two for one, which 
made the difference of { 11-10. | 


| 
f 
] 


* 


The court judged that the defendant ought not to 
avail himſelf of this advantage, and gave judgment 

for the plaintiff to recover that ſum in damages. It 

was adjudged in this caſe that the conſideration ex- 

preſſed 1n the deed, was not abſolutely concluſive up- 

on the grantor, as to the amount or payment of the 

purchaſe money. | 


Martha Seymour ver/. Charles Merrills. 


CTION of defamation. Iſſue to the jury. In la ations of 

this caſe it was determined, that evidence of * 
e general character of the plaintiff reſpecting the plaintiff . gen- 
crimes charged, may be given in evidence by the de- eral character 
ſendant; but no evidence of particular facts, except admiſſible. 
thoſe charged by the words. Vide Brunſon vs. Lynde 


New-Haven, Jan. term, A. D. 1792. 


— .. — — 


Hartford County, Sept. Term, A. D. 179% 
Beacher verſ Bray. 
Collectors have 


A CTION of trover for a pair of oxen, a cow, &c. "2p" 
A which the defendant had taken as collecton fell lands for þ 
and fold for taxes, damage (25. Plea—Not guilty, payment of 
Iſue to the jury. - * taxes, at any 


_ _ E. 
The plaintiff claimed theſe cattle upon the ground, Pee than t 

that __ the defendant took and 2 3 there —— 
was nothing due for taxes, but that they had all been and cannot ad- 
paid by a piece of land which the defendant had lev- 2 1 
ed upon, and advertiſed to be ſold as the law directs ; b letter. 
but on the day of ſale the defendant was ſo unwell | 
that he could not attend the vendue, he wrote a letter 
and thereby adjourned the vendue to a future day, 
and then atttended and ſold ſaid land to one 


Pardey. 
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The queſtion of law upon which this caſe turned 
was—W hether this was a valid fale, and whether the 
collector had right thus to adjourn the vendue. 


The jury found a verdict for the plaintiff, from 
which the court diſſented, and gave their opinion u 
on the queſtion of law. The authority of the collect. 
or is by ſtatute, and that authority muſt be purſued. 


The ſtatute is— That the collector ſhall diſtrain 
goods and chattels if to be had, but if no goods or 
chattels can be found, or ſhall be tendered, he ſhall 
attach the real eſtate of ſuch perſon, if to be found 
within his precincts, &c. 


That when real eſtate ſhall be taken as aforeſaid, 


the officer taking the ſame ſhall proceed to ſell and 


diſpoſe thereof at public auction, ſufficient for pay- 
ment of ſuch taxes charged againſt the owner, and to 
ſatisfy the legal coſt and fees. Provided nevertheleſs, 
that the time and plate of ſale for payment of ſuch 
taxes ſhall be advertiſed by the collector, three weeks 
in ſome public newſpaper in this ſtate, at leaſt fir 
weeks before ſuch ſale. 


Here it is expreſsly required that the time and place 
of ſale ſhould be advertiſed three weeks in ſome pub- 
lic newſpaper in this ſtate, at leaſt, ſix weeks before 
ſuch ſale ; and the collector cannot by letter or oth- 


_ erwiſe alter the time and place thus advertiſed and 


fixed; nor will the law validate a ſale made at any 


other time or place. This may appear to be an in- 
convenience, but the law has made no proviſion to 


remedy it. Had the collector attended and opened 
the vendue, and no bidders appeared, he might doubt- 
leſs have adjourned, but that was not the caſe. 


Judge Dyer and WoL corr, were of a different 
opinion. The jury adhered to their verdict. 


Sebor and Shaler ver, Levi Robbins and Iſrael 
85 e . 

Prima in chancery, ſhewing that Levi Rob- 
L bins by deed dated Nov. 1786, mortgaged 3 
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piece of land to Oliyer Robbins, to ſecure a debt of of che mortgage 

£ 60; that afterwards ſaid Levi ſold and conveyed to „a part — 
ſrael Porter, one acre and 26 rods of ſaid mortgaged — 4 ed. 
remiſes oY an abſolute deed, who immediately went ed, by the - 

into poſſeſſion ; that in April A. D. 1788 the peti- momgagor 

tioners recovered a judgment againſt ſaid Levi and — 

one Stanley, both bankrupts, for the ſum of (268 ey out of the 

took out execution and levied it on that part of ſaid reſidue of the 

mortgaged premiſes which was not conveyed to ſaid Premiſes 

Iſrael, and was appraiſed at (280 including the in- 

cumbrance of {67-0 due to Oliver Robbins, which 

left due on their ſaid execution {55 ; that ſince ſaid 

levy they have paid ſaid Oliver and.taken a convey- 

ance of all his intereſt in ſaid mortgaged premiſes, 

and pray that the petitionees be compelled to pay 

thera their debt and what they have paid out, or be 

forecloſed of their equity of redemption.” — _, 


It appeared that ſaid Porter was a bona fide pur- 
Chaſer for a valuable confideration, without notice 
of ſaid mortgage to ſaid Oliver; that the petitioners 
knew of ſaid deed to ſaid Porter, when they levied 
faid execution, being bounded expreſsly upon theland. 


Iudgment— That the petitioners take nothing by 


ir petition. 

The petitioners by the levy of their execution ac- 
quired all the right and intereſt Levi had in that part 
of the mortgaged premiſes, levied upon, which a- 
mounted to £213 more than to pay ſaid Oliver his 
debt, the incumbrance upon the whole mortgaged 


premiſes; and upon their paying Oliver the whole 


of his debt, out of the intereſt they had of Levi, it ex- 
tinguiſhed his right to the whole premiſes in equity 
his releaſe therefore, conveyed nothing but a naked 


legal title, and as the mortgage money was paid out 


of Levi's eſtate, it ought to enure e * for the ben- 
efit of Porter as the petitioners—they having a fur- 
ther debt againſt Levi, made no difference in this reſ- 

and can be no ground for a decree of foreclo- 


ure againſt ſaid Porter or his aſſigns. 


OY 


The judge of 
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John M*Lean and Wife verſ Ebenezer Bar- 
nard, executor of Daniel Goodwin. 


PPEAL from a judgment of the court of pro- 

bate in proving and approving the laſt will 

and teſtament of ſaid Daniel Goodwin, for the fol- 
lowing reaſons— | 


1ſt. That the teſtator at the time of making and 
executing ſaid laſt will and teſtament was not of ſound 
diſpoſing mind and memory. : 


2d. That the teſtator, at the ſame time he made 
and executed his will, firſt made and execyted a deed 
of a part of his lands to Jonathan Avery; who is one 
of the three ſubſcribing witneſſes to ſaid will, which 
land ſaid Avery now holds and claims by force of 
ſaid deed—whereby ſaid Avery became intereſted in 
the ſanity of the teſtator, which is the point in queſ- 
tion, and ſo ſaid Avery was not gor is a competent 
witneſs to ſaid will. | &) 


3d. That Jonathan Bull, Eſq. one of the three 
ſubſcribing witneſſes to ſaid will was at the time of 
ſubſcribing his name as aforeſaid and ſtill is the judge 
of probate for the diſtrict in which ſaid teſtator 
lived, and to whom belonged the probate of ſaid will, 
and ſo ſaid Bull was not nor is a competent witneſs 
to ſaid will, | 8 K 


The appellee denied the truth of the firſt and 
ſecond exceptions, and demurred to the third. 


U pon a full hearing of the evidence and the council, 
the court found that as to the firſt reaſon, ſaid Dan- 
iel the teſtator, at the time of making and executing 
ſaid will was of ſound diſpoſing mind and memory. 
As to the 2d reaſon, the court found that ſaid teſtator 
did not at the ſame time he made and executed his 
will, firſt make and execute a deed to ſaid Jonathan 
Avery, of a part of his lands, &c. as the appellants in _ 
their reaſon have alledged. And as to the third rea- 
ſon, the court were of opinion that it was inſufficient, 
and thereupon affirmed the judgment of the court of 
probate. 


SEPTEMBER TERM, A. D. 1792. 
Mary Remington ver/. Abijah Remington. 


claring that on the 26th of March A. D. 1771, 
Thomas Remington being well ſeized of ſaid prem- 
iſes, leaſed the ſame to Daniel Remington, in the 
words and manner following, viz. Thomas Reming- 
ton, for the conſideration that my father Daniel 
Remington hath this day made and executed to me 
a deed of his farm on which he now lives, for his ſup- 
port and maintenance during his natural life, and the 
life of his wife (in caſe he ſhould marry.) I do here- 
by remiſe, leaſe and to farm let unto him the ſaid 
Daniel, the farm on which he now lives, bounding, 
&c. to uſe, occupy and improve, according to the 
rules of good huſbandry, for and during the term of 
his natural life and the life of his wife, if he ſhould 
marry, &c. Said Daniel entered and poſſefled by 
force of ſaid leaſe, and on the 11th of Auguſt A. D. 
1774 married the plaintiff, and on the 12th of May 
A. D. 179e ſaid Daniel died, and thereupon the 
plaintiff became ſeized by force of ſaid leaſe of ſaid 
premiſes, for the term of her natural life, and that the 
defendant afterwards, viz. on the 12th of Auguſt A. 
D. 1790 entered and diſſeized her, &c. 


Plea in bar—That after ſaid marriage took place 
the plaintiff eloped from the ſaid Daniel, and by the 
aid of an arbitration they agreed upon the terms of 
living ſeparate ; that at and for 13 years before ſaid 
Daniel's death, ſhe lived ſeparate from him, in which 
time he diſpoſed of all his right in ſaid letten premi- 
ſes to the defendant, and that the defendant had pur- 
chaſed of the heirs of ſaid Thomas, who were alſo de- 
ceaſed, all their reverſionary right to ſaid premiſes. 
To this plea a demurrer was given. | 


Judgment—That the plea in bar is ſufficient. 


The queſtion of law which ariſes in this caſe, is 
* the conſtruction of the words in the leaſe from 
omas to Daniel, viz. I do remiſe, leaſe, & c. unto 
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CTION of ejectment to recover poſſeſſion of a A leaſe to a 
certain farm deſcribed in the declaration, de- man during his 


life and the life 
of his wife, if 
he ſhould mar- 
ry, veſts no in- 
tereſt in the 


75 
0 
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ſaid Daniel, for and during the term of his natural 
life, and the life of his wife, if he ſhould marry. 


Here is no intereſt granted to the wife, and if the 
words which are inſerted in the leaſe, and the life of 


his wife if he ſhould marry, have any operation, it 


would be to lengthen the term beyond his own life, 
in cafe his wife furvived him; and the intereſt would 
veſt in his heirs, during her life, ſo that ſne can have 
no right, except it be of dvwcr by force of the ſtatute, 


Othniel Williams, adminiſtrator of Othniel 
Williams deceaſed - verſ. Rebecca Belden, 
adminiſtratrix on the eſtate of John Belden 

_ deceaſed, e 


tos ar CTION on note ; declaring, that John Belden 
their repreſen- A deceaſed, in and by a certain note, dated the 
tatives, being 19th of April A. D. 1782, promiſed the ſaid Othniel 
out of the ſtate 9 P mn P 

at the time of deceaſed, to pay to him the ſum of £ 14-7-1 upon 
publiſhing-an demand, with the lawful intereſt, which neither the 


_— — ek ſaid John nor the defendant have ever performed, &c. 
the time for Plea in bar—That on the gth of Nov. 1790, the 
biber bet court of probate made an order that fix months be al- 
1 cr - . - . . . 
claims againſt a lowed to the creditors of ſaid John to bring in their 
gainſt 
deceaſed per- claims againſt ſaid eſtate from the time of publiſhing 
_ eſtate, ſaid order in the newſpaper 3 and that faid order 
htc pee was duly publiſhed on the 15th of Nov. aforeſaid, 
claims in. and that ſaid claim was not exhibited to the defend- 
ant until long after the expiration of ſaid fix months 
from the publication of ſaid order, and by the ſtatute 
entitled, &c. the plaintiff was barred of any recovery 
on ſaid note. | | # 
The N admitting ſaid order and the publication 
thereo 
that Hannah Williams was appointed ſole executrix 
of the laſt will and teſtament of ſaid Othniel deceaſ- 
ed; that when ſaid order was made and publiſhed 
ſhe was ſick and incapable of exhibiting ſaid note or 
of procuring any perſon to do it for her, and ſo con- 
tinued until her death, which happened in about one 


—— 


replied—That he ought not to be barred ; 
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month after publiſhing ſaid order; that the defend- 
ant well knew of ſaid note as a ſubſiſting debt againſt 


ſaid' John's eſtate, within ſaid term of fix months; 
that the plaintiff at the time of making and publiſh- 


ing ſaid order was out of this ſtate over ſea, reſiding 
and dwelling in the iſland of Gaudaloupe, where he 
continued to reſide until after the expiration of ſaid 
ſix months ; that in the ſummer of A. D. 1791 he 
returned from over ſea into this ſtate, and being next 
of kin to ſaid Othniel deceaſed, did ſoon after his re- 
turn aforeſaid, viz. on the 1@th of Sept. 1791 take 
letters of adminiſtration upon the eſtate of ſaid Oth- 
niel with the will annexed, and within fix months af- 
ter his zeturn into this ſtate, he exhibited ſaid note to 
the defendant, faid John having left a plentiful eſtate 


to pay this and all his other debts, and no diſtribution 


had then been made among his heirs, 


The defendant rejoined, traverſing her having 
knowledge of ſaid note as a ſubſiſting debt within ſai 
ſix woaths, The plaintiff demurred. 

By the court The rejoinder of the defendant is 
inſuthcjent. | 
The ſtatute provides that any perſons not being in- 
habitants in this ſtate, ſhall have liberty to extubit 


their claims againſt any eſtate that ſhall not be repre- 
ſented inſolvent, at any time within two years after 


publication of notice to the creditors, and ſhall be en- 


titled to payment out of the clear eſtate that ſhall re- 
main after payment of thoſe claims that were exhibit- 
ed within the time limited, and the plaintiff is within 
the reaſon of the proviſo in the ſtatute. 

This judgment was affirmed upon a writ of error 
in the ſupreme court. of errors. 
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Ephraim Bacon very Childs, &c. Sele&tmen of 
the Town of Woodſtock. f 


A decree in Fer to reverſe a 2 of the con 
a 


chancery muſt court, ON A petition 0 ſaid ſelectmen again 
_ 8 mu id Bacon; ſhewing that his mother, Sarah Bacon, 
— had become poor and impotent; that they had ex- 
pended i in her ſupport, and that ſhe was likely 
to be further chargeable to faid town; and that ſaid 
Ephraim Bacon was of ability to pay ſaid £15 and to 
provide for the future ſupport of his ſaid mother— 
praying that he might be compelled to pay ſaid £15 
and provide for her future ſupport. 

Upon which petition the county court paſſed the 
following judgment.—This court having heard the 
evidence, &c. and conſidered thereof do find the fact 
in ſaid petition ſo well proved, that it is decreed and 
ordered that ſaid Ephraim pay ſaid 7 15 and provide 
for the ſupport of his ſaid mother. x 

Error aſſigned That the court had not found the 


ifſue nor any facts whatever, whereon to found a de- 
cree or judgment. | 


_ Judgment—Manifeſt error for the reaſon aſſigned 


in error. 
Humes verſ. Day. 
A witneſs.diſ- RROR to reverſe a judgment of a juſtice in an 
charged of his action brought by ſaid Day againſt Humes, 


intereſt ought U 
dmitted. Upon a note of hand, dated the 17th of Feb. A. D. 
The ib — 1789, for { 1-2-0, payable on demand with intereſt. 


ſt be an- 
forered dice Plea— Full payment before the date and ſervice of 


. the plaintiff's writ, on which the parties were at iſſue. 


To prove ſaid payment the defendant offered one Ii 
rael Bates as a witneſs. The plaintiff objected, that ſaid 
Bates ſometime before had promiſed and engaged to 
indemnify the defendant againſt ſaid note and all coſt 
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and damage he might ſuſtain thereon. Upon which 
two diſcharges were produced from ſaid Humes to 
faid Bates, dated ſubſequent to ſaid undertaking, diſ- 
charging ſaid witneſs from all demands generally and 
particularly from his agreement to indemnify him on 
account of ſaid note; yet ſaid juſtice refuſed to ad- 
mit ſaid Bates as a witneſs—upon which the defend- 
ant filed his bill of exceptions, ſtating the above fats 
which were allowed by the juſtice. And faid juſtice 
ceded and gave judgment—That he was of opin- 
n that the matter alledged in the defendant's plea in 
bar, is not ſufficiently proved and that the plaintiff 
recover, &c. 


Errors afſigned—1ſt. That ſaid juſtice ought to 
have admitted ſaid Bates a witneſs. 2d. That ſaid 
juice had not found the iſſue one way or the other. 


J udgment - Manifeſt error for both gauſes aſſigned 
in error. BAR po © 7 


Eleazer Fitch ver. Henry Broomfield. 
| ETITION in chancery, ſhewing that in Nov. 


1773, he was indebted to ſaid Broomfield by 
note { 100 which was upon intereſt 3 that on the 


Chancery wi 
not interpoſe 
where the par- 


24th of July A. D. 1777 he paid to Joſeph Trum; quate remedy 
bull, Efq. who was then attorney to ſaid Henry t law. 


Broomfield and who had ſaid note to collect { 120, 
and took his receipt therefor, as follows ; Received 
July 24th 1977 of Eleazer Fitch Z 120 lawful money, 
which I promiſe to pay to Henry Broomfield en ac- 
count of ſaid Fitch's note to him for $192 given in 
A. D. 1973. Jofeph Trumbull. at in A. D. 
1789 the petitioner removed to St. Johns in Canada, 
faid Trumbull being dead and inſolvent ; that ſaid 
"Broomfield brought forward an action upon ſaid note 
againſt the petitioner, by attaching his property, and 
in Aug. A. D. 1791 recovered judgment by default, 
for the whole ſum of ſaid note, and has had the ſame 
paid and ſatisfied by the petitioner's Jands—praying 
that ſaid Broomfield be decreed to repay ſaid / 120 
and intereſt, or to return ſo much of ſaid land appraiſ- 
ed off in payment of ſaid debt. oo 


— ——— — — — — 
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| Plea in abatement—That the petitioner's remedy 


was at law. 


Judgment—Plea ſufficient. If the receipt is to 
be conſidered as Broomſield's, it will apply at law and 
whether it is ſo to be conſidered or not, is determin- 

able at law, if it is not to be conſidered as Broomfield's 
receipt at law, then it cannot be applied to ſaid note 


in chancery any more than at law. 
Anna Greenleaf. verſ Sabin, adminiſtrator of 


Expenſes in- PPEAL from the judgment of the court of 
curred ſubſe- probate in accepting the report of commiſſion- 


88 ers on the inſolvent eſtate of ſaid Welles. 


xv rp Reaſons for the appeal That ſ:id report contain- 
ſubject to the a a ſum of about 1 by ſaid adminiſtra- 
of commiſſion- tors and allowed by faid commiſſioners, for provid- 
* ing and ſupporting the children of ſaid Welles ſince 
his deceaſe. * * 


Piea in abatement of the appeal That the allow- 
ance” of commiſſioners in ſuch caſes is final, from 
which no appeal lies. le e 


Judgment Plea in abatement inſufficient, and 
the judgment of the court of probate difaffirmed. 
Vide Staniford vs. Hide, adjudged at Tolland Feb. 
term 1792. The commiſſioners have to do only with 
the debts due from the deceaſed ; charges which have 
incurred ſubſequent to thee death of the inteſtate are 
to be exhibited and allowed by the judge of probate. 


277 u 
Crane wver/. Hanks. 


ETITION in chancery, ſhewing that the ſupe- 
8 P rior court in March A. D. 1791, paſſed a decree 
open the fore- that upon the petitioner's paying faid Hanks £ 268-346 


cloſure, where lawful money, by the 1ſt of March A. D. 1792, faid 
OT the Hanks ſhould +xe-convey to the petitioner, certain 
ropels. + — . mortgaged premiſes, under a penalty; that on the 

by 4th of May A. D. 1791, he procured the money and 


form, and 


= 
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offered and tendered it to ſaid Hanks, as he verily miſtake or ac- 
ſuppoſed, and ſaid Hanks agreed to accept it and to 2 * 
meet him in the afternoon of ſaid day at the houſe of 
Conſtant Southworth, Eſq. and give a deed and take 
the money; that ſaid Hanks did not meet him at ſaid 
Southworth's that afternoon, although the petitioner 
waited there the whole of ſaid afternoon, but had 
ever ſince artfully avoided the petitioner and evaded 
receiving ſaid money or giving ſaid deed ; and the 
titioner relying on ſaid tender to be good and valid 
rought his ſcire facias againſt ſaid Hanks, to recover 
ſaid penalty; but by reaſon of ſome legal defect in 
the manner of making ſaid tender, the court could not 
enforce the penalty—praying that ſaid decree of fore- 
cloſure might be opened and he have a further time to 
pay ſaid money and redeem ſaid eſtate. | 


Plea in abatement—That the petition did not con- 
tain ſufficient reaſons for opening ſaid decree. of fore- 
cloſure. 


Judgment—That the plea in abatement is inſuffi - 
cient z and in March A. D. 1793, the court heard 
the petition on the merits and opened the forecloſure, 
and gave a further day to pay the money and redeem. 
Vide Doty vs. Whittleſey, Litchfield, Auguſt term, 
1791. | 5 


Ainſworth ver Peabedy. 


CIRE FACIAS on a bond given for the appeal The bail is ex- 

of a cauſe. The appellant recovered in ſaid . a 
cauſe—afterwards a new trial was granted, and final favour of his 
judgment was rendered in favor of the appellee—who principal, al- 


now brought this ſcire facias againſt the bail. — * | 


The queſtion of law was Whether the bondſman ment is againſt 
was not exonerated by the firſt judgment in favor of 
the appellant. Had the judgment been ſet aſide by a 
writ of error the bail would not be ſubjected. This 
was decided in the caſe of Butler ws. Bifſel at New- 
London, Sept. term, 1785—on a ſcire facias againſt 
the ſpecial bail. And the courts have conſidered a 
judgment ſet aſide by granting of a new trial, as hay» 
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Aſſumpfit will 
not lie for a 
ſum a perſon 
is doomed to 
pay. 


NEW-LONDON COUNTY, 


ing the ſame effect in reſpect to the bail as a judgment 
reverſed upon a writ of error. Vide Fleming, execu- 
tor of M Donald, vs. Sheriff Lord, Litchfield, Auguſt 
term, I 790. 4 

The plaintiff finding the opinion of the court againſt 
him, withdrew the aCtion. 


Neu- London County, Sept. Term, A. D. 1792. 


Rogers verſ. Henry. 


RROR to reverſe a judgment of a juſtice in an 
action brought by 3 vs. Rogers; declar- 

ing, that he was head of a claſs for raiſing recruits in 
A. D. 1781, to which the defendant belonged ; that 
the defendant was aſſeſſed 22/8 by ſaid claſs as his 
proportion to pay; that the defendant never paid ſaid 
ſum, and the plaintiff paid it for him; that in April 
1792, upon application of the plaintiff to the ſelect- 
men, purſuant to the exiſting law in A. D. 1781, 
they doomed the defendant to pay 40/for his neglect; 
which the defendant thereupon became liable to pay, 
and in conſideration thereof aſſumed and promiſed to 


pay faid 40% &c. 

Plea in bar—That by the law then exiſting, the 
ſum which the defendant was doomed to pay, was to 
be collected by warrant, and not otherwife. Demur- 
rer. | . * | ; . 

Judgment of the juſtice—That the plea was inſuf- 
ficient, and for the plaintiff to recover. 

Common errors aſſigned. | 


Judgment—Manifeſt error; for that aMimpſit doth 


not lie for the ſum the defendant was doomed to pay, 


any more than for a ſum judgment was rendered for, 
2 law provides a remedy in one caſe as well as the 
er. 's * 44 3% ; 
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Allen ver/. Rogers. 


RROR to reverſe a judgment of a juſtice in an The pending 


action of book debt Rogers vs. Allen. 3 


To which the defendant plead in bar That having to the 1 
prayed oyer of the plaintiff's book; all the articles 1 
charged therein were delivered more than ſix years — | 
before the date and impetration of the plaintiff's writ, 

and by the ſtatute in addition to an act concerning 


book debts the plaintiff was barred of any recovery. 


The plaintiff replied—That the ſaid Allen broyght 
his aCtion againſt him on book, per writ dated the 
3<th of April, A. D. 1792, to be anſwered on the 7th 
of May then next, to which ſaid Rogers plead that 
he owed the ſajd Allen nothing by book, but that the 
plaintiff was in arrear in debt to the defendant ; which 
cauſe was adjourned to the 19th of ſaid May, when 
on trial the plaintiff found that he owed the defend- 
ant, and withdrew ſaid action; by which means the 
plaintiff was prevented ſuing for his debt. Demur- 
rer. 


Judgment That the reply of the plaintiff is ſuff- 
cient, and that he recover. | 


Error aſſigned That ſaid reply ought to have been 
adjudged inſufficient, 


Judgment—Manifeſt error ; for ſaid Allen's ac- 
tion was no bar to Rogers's ſuing for his debt ; 
and the ſtatute is peremptory unleſs the debt is ſued 
for within the time limited, and ſaid Allen's action 
did not put ſaid Rogers's book in ſuit, although he 
might have recovered in that action the balance which 
was due to him, 7 


Randal ver/. Woodbridge and Wife, and Rod- 
| man and Wife. | 


A CTION of partition; in which the defendants p..cn who 
| were deſcribed as belonging out of this ſtate ; have lately re- 
ervie 


e returned, was by leaving copies with Roger —_— 
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ſerved with a Griſwold, Eſq. attorney to ſaid Woodbridge and Wife 


_ 5 at and to ſaid Rodman and Wife. 


their laſt uſual Plea in abatement—That within three years laſt 
* paſſed, the defendants were all inhabitant of this 
ſtate, and no copies had been left'in ſervice at their 
or either of their laſt uſual places of abode, 2d. That 
ſaid Griſwold is not, nor was attorney to ſaid Rod- 
man and. Wife, at the time ſaid copy was left with 
him in ſervice ; without that, that he was and is at- 
torney to ſaid Rodman and Wife. n 


plea. 


Judgment—Plea ſufficient ; for that ſaid 8 
and Wife have had neither legal r nor en notice 4 


this ſuit. 
Mott wer Goddard. 
3 TION for breaking and entering his houſe, 
for entering and begetting his daughter with child. Plea 
the houſe and Not guilty. Iſſue to the jury. 


debauching 
the plaintiff's The daughter was offered as a witneſs, and object- 


—.— 2 ed to; that ſhe had a ſuit depending for the mainte- 


"mitted 222 Nance y ſaid child; alſo an action for a breach of 


witneſs. promiſe to marry her. 


By the court—She is admiſſible from the neceſſity 
of the cafe, and upon the ground of former precedents 
from books, and in this ſtate. The court alſo ad- 
mitted evidence to prove her being familiar with other 
men about. the ſame time, to leſſen the en 

This action was ne 28 


llaac Rogers, ber tep of the execetons of James 
Rogers ver. Moor, a co· xecutor. 


chancery will Rogers, on the 25th of Feb A. D. 1790, let his 


3 Pen. in chancery; ſhewing, chat ſaid James 
not interpoſe m, ſtock and farming utenſils to faid Moor for the 


| between c0-2X- term of one year; that he made his will and appoint- 


.Ecutors, unleſs ed the petitioners and the petitionce has EXECULOTS». 


_ it appears to be 


abſolutely ne- and ſoon after died, and before ſaid term was 'expir- 


* 


rl 


rem 
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ed z that he owed large debts, more than his per- ceſſary for the 
ſonal eſtate would pay, without the ſtock let to ſaid purple of 
Moor, for which debts the petitioners were liable, and A * 
ſaid Moor, notwithſtanding his term had expired, refu- may be amen- 
ſed to deliver up ſaid ſtock and farming utenfils, which dea upon RV. 
belonged to ſaid James's eſtate, or to account forthem; * 
praying that he might be compelled to deliver them 


up to the petitioners. | 


Plea in abatement—That ſaid petition was compli- 
cated and joined matters which could not be joined. 
2d. That it was inſufficient, | 


Judgment—Plea in abatement ſufficient ; for there 
is no averment that the petitioners have paid the debts, 
or have any judgments againſt them; or but that the 
reſpondent is as liable, and as able to pay the debts as 
they are. 


The petitioners moved to amend the petition and 
ſupply the neceſſary averments, which was allowed on 
payment of coſt, | | 


David Boardman & Jonathan Brewſter wver/. 
Stewart, 


RROR to reverſe a judgment of the county 4 8 
court on a ſcire facias, brought by ſaid Stewart — 

vs. David Boardman and lasst 3 declar- join ſeveral a- 
ing, that he brought an action againſt Jonathan gents, factors 
Boardman, an abſent abſconding debtor, and left cop- and 2 
ies with ſaid David and faid Brewſter, agents, factors, A judgment 
attornies, and debtors to ſaid Jonathan Boardman; muſt be on 
that he recovered judgment againſt ſaid Jonathan — 2 
Boardman, took out execution which had been re- 
turned non eff inventus; and that ſaid David and ſaid 
Brewſter, were agents, factors, &c. and had the ef- 
fects of ſaid Jonathan in their hands, when ſaid cop- 
ies were left as aforeſaid ; praying for remedy againſt 
them, &c. | va} 


Said David plead—That he never was agent, factor, 
attorney, or debtor to ſaid Jonathan Boardman, nor 
| Nan | 
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had any of his effects in his hands; on which plea the 
plaintiff joined iſſue, and the court found that he was 
ent, factor, attorney and debtor to ſaid Jonathan 
emſter, and gave judgment for the plaintiff to re · 
cover; and judgment was entered againſt ſaid Brew. 
ſter without any,plea or default, and not upon nil 
dicit. r 
Common errors aſſigned. TY YT 
- Judgment—Manifeſt error. Two men or more 
may be agents, factors, attornies, and debtors to a- 
+. Nother, jointly or ſeparately; if ſeparately, they may 
All be copied, but not joined in one ſcire facias. * 


In this caſe it doth not appear that they were joint 
agents, attornies, or debtors ; the judgment may there- 
fore operate very injuriouſly, unleſs the court make u 
ſeveral judgments upon one ſcire facias. Further 
doth not appear that judgment was rendered againſt 
ſaid Brewſter, in any legal way or manner. 


x 


Ss, : 
Nate 91 * 


„ Wight ver. Geert. 

5 no bigg 2; 88888 . 1291 | ＋ 150. een J IF 219% 

A 8 ROR to reverſe a judgment of the count 

ed on Sabbath court, in an action upon a note for £15 paya- 
day is void. * £15 pay 


+ 
© as 


le, on demand with intereſt, dated the i th day of 
eee eee eee eee eee 537 29 
Pleèa in bar — That faid note was made and executed 
and delivered on the 1; th day of June, A. P. 1788, at 
noon, which was Sabbath or Lord's day, and void. . 


Phintiff replied— That the defendant was a juſtice 
of the peace, and ought not to take advantage of his 
own wrong, and that he ought not to be barred, 
without that, that ſaid note was executed and deliv- 
ered on the Sabbath or Lord's day, at nogn.. Ifſue 
to the jury ; who found that ſaid note was executed, 
&c. on Sabbath or Lord's day at noon, and that the 

defendant recover his . 

.Motion-in arreft—That-the iſſue was immaterial. ' 
The court determined the motion to be inſufficient, 
3 judgment for the defendant to recover his 
colt. 


0 
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Error aſſigned That ſaid motion e to Pong 
been adjudged ſufficient. . . | -- 


Judgment of the county court Amed. "Te beim | 
W the law, to execute notes on 1 the Lord's 470 


vx 


Lord verſ. Strong & oy WW 


ef in chancery. Plea in abatement— One copy left 
Thas fad petition had been northerwiſs ſerved fe gr 
on the fa trong and. Wife, than by leaving one ſervice for 
fopy of 55 petition in ſeryice 15 2 uſual 55 of both aman and 
de, ereas two copies, oug to (+ in is wite ON A 
ſervice. Demurrer to the plea. | Fa 25 petition. 


" Judge gment—Plea i in bleme like.. 

11 rf Y \ 10 It \ 
hyers- wnſe Tillotſon; Bar the Society of Chef: 
Regt b: 910 bees . | I jo 


JoRROR to 1 a RR of th hy ity Vole there . 


court in an action on book," brought by ſaid that the duty 
Ayers vs. Tillotſon, Sc. before a juſtice of the peach © is paid, on the 


MWof an 
emanding £4. Rh g geg ni 440 1 3 jon, the ap- 


The defendants. That haring adn oper p< peal will not 
of the plaintiff 8 ples it conſiſted: of ths following l 
arges, viz. The Society of Cheſterfield, 7p to 
Keeping {ſchool two months at 4 per month, £4-19.; 
and that a part of ſaid Cheſterheld ſociety Jefcribed 
by certain lines and bounds, was by act of aſſembly, 
in A. D.-1969; incorporated into a ſchool diftrict ws 
themſelves, and bad no right to vote with ſaid Ch 
terſield ſociety, reſpecting matters vhich concern 
ſchools and ſchooling, and were not liable to pay. 155 


Plaintiff replied—That ſubſeq vent to the aforeſaĩ 0 
at, in A. D. 1769, ſaid ſchool Uiſtrif had b 10 act 0 

affembly been aeSryarkiba with faid Cheſter eld ſor 
ciety for ſchool and for all other ſociety purpoſes, 
without exception, and had right to vote with them, 
and was liable for the debts of ſaid ſociety equally-as 
My other Part. The defendants demurred to Fe 


97 


— —— — — 
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The juſtice judged the reply to be ſufficient. The 
defendants appealed to the county court; but there 
was no certificate that the duty had been paid on the 


appeal. 


The county court gave judgment—That the plain. 
tiff's reply was inſufficient, and for the defendants 
to recover their coſt, 


Errors aſſigned—1ſt. That there was no certificate 
that the duty was paid on the appeal. 2d. That the 
reply of the plaintiff was ſufficient. 


Judgment—That there is manifeſt error in both 
points aſſigned for error; for unleſs the duty is certi- 
hed the appeal cannot be ſuſtained. & 


Solomon Rogers er/. executors of James Rog. 
ers deceaſed. 5 


Appeal from PPEAL from the judgment of the court of pro- 
9j A bate given on the 1oth of July, A. DP. 179 3 for 
probate to the Allowing in the executors account a charge for a note, 
next ſuperior Which was given by James Rogers, the ſon to ſaid de- 
_ good. ceaſed, for { 163-18-3 ; and which for reaſons, the er. 
— od ecutors had delivered up to ſaid James, and charged it 
appeal from in account againſt the eſtate. £ nes 
* Plea in abatement That ſaid judgment was ren- 
dered on the roth of July, and all parties were | wi 
ent, and no appeal was taken until the 1oth of Sept. 


next after, ad. That no duty had been paid on ſaid 
appeal. | £1 

Judgment—Plea in abatement inſufficient. Ap- 
peals Hom the courts of probate are to be taken to 
the next ſuperior court, where the parties are of age, 
and were or might have been preſent at ſaid court of 
ee On which appeals no duty is required by 
law to be paid. ; a: TR 


Hough very. Tracy. 


| | CTION of aſſumpſit. Plea—That the defend- 
A 1 p N 
ed bo alter his” A ant did not affume and promiſe within three 
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years before the date and impetration of the plain- plea after the 
tiff 's writ, nor was there any note or memorandum 2 N —— 
thereof made in writing ſigned by him or any other rer and detiv- 


perſon in his behalf. To this plea a demurrer was ered up to the 


given. | court for judg- 
| ment. 


After the demurrer was argued, and the cauſe de- 
livered to the court, the defendant moved for liberty - 
to alter his plea and plead generally, that he did not 
aſſume and promiſe, which was granted. 


* 


Lawrence verſ. Frederick Gardner. 


CTION on a note for {20-14 upon intereſt, A minor's a- 
dated the 24th of April A. D. 1972,  #rccingtopay 


a note after he 


The defendant plead in bar—That at the time of i» A * age, 
making and executing faid note he was a minor under n by hm 
the age of twenty-one years. when under 


The plaintiff replied—That on the day of — _ 4 
after the defendant had arrived to full age he ac- tion. 
knowledged the juſtice of ſaid debt for which ſaid The mara gt. 
note was given, and in conſideration thereof engaged „ think is 
and promiſed that he would pay ſaid note, if the plain- good — 75 


tiff would forbear to ſue him. To this reply a de- ration of a 


1 - promil; 
murrer was given. | | ' | P : 8 to per- 
Judgment That the reply of the plaintiff is ſuſſi- 
cient. N | 


By our ſtatute no perſon under the government of 

a parent, guardian or maſter ſhall be capable of mak- 
ing any contract or bargain which in the law ſhall be 
accounted valid, unleſs ſuch perſon be authorized or 
allowed ſo to contract or bargain, by his or her parent 
. or maſter; in which caſe ſuch parent guar- 
ian or maſter ſhall be bound thereby. In this caſe 
it is not alledged that the defendant at the time of 
giving ſaid note, was under the government of any 
parent guardian or maſter z but only that he was a 
minor under the age of twenty-one years. The con- 
tracts of minors are not void, but are only voidable 
- it their option, when they come of full age. The 


moral fitneſs rectitude and. juſtice of a thing is a good 


oh ä 
under an ad- 
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conſideration of a promiſe to perform that thing, 
Here the defendant when he had arrived to full age, 
acknowledged the juſtice of the debt, for which the 
note was given, allcaced to its ane and Aae 
to pay it. Fe 


\ Chriltphe Manwaring vor Jokn Dion 


* 


CTION of ceftment, for: a piece of had. Plea 
_— —No wrong or diſſeizin. Iſſue to the jury. 
miniitrator 


who ſells u- The plaintiff 1 the land in queſtion, by force 
2 er of of a deed dated the gth of Nov. A. D. 1739, from his 
— Nogtne father Richard Manwaring to his ſon Richard, in 


debts of the de- conſideration of Tove and gobd will towards his (aid 
ceaſed, ſhall ſon; in Which he gave and granted the Chand nt 


18 premiſes with other lands unto his ſon Richard an 
deed given in to the heirs male of his _ lawfully begotten, an 
the life time ſo in the line of his heir 'ma e lawfully 4 55 otten unde 


| — 55 deceal- the end of five generations.” And in Neale of failure 


of iſſue male of his ſaid ſon Richard, then to tevert to 
lis ſon Aſa, and to che heir male of his n 
begotten in ke manner 3 and in caſe of fai 

ſue male of ſaid ſon Aſa, to revert to his ſon i 
and to the heir male of his body lawfully begotten in 
like manner; and in caſe of failure of iſſue male of 
his faid ſon Henry, to Tevert to his ſon Chriſtopher 
and the heir male of his body * Wen &c. 
in like manner. | 


N N "BL 
N Wil Fasse 


N ot 
Richard the grantor aftewards remained in poſſe 
fion of the granted, premiſes for many years until his 
Jo ng and ever poſſeſſed and improved them as his 
on, and contracted debts after giving, ſaid deed 
td the amount of forty pounds more than his 
5 aid 55 al eſtate would pay; Which Ne ceded 
is death, having! no other lands. 8 008 


"a Upon the grantor” 8 death, his fon: Richard alf be- 
an ing dead without iſſue, his tha Aſa took adminiſtra- 

25 & ai tion upon his father's | eſtate, inventoried ſaid land as 
Ryo father's, conſidering ſaid deed merely as a teſta- 
wy 6 2: _ . mentary ſettlement of his eſtate, and finding the debts 
a1 contracted as aforeſaid to furmounttthe perſonal eſtar 


Amtes 
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the ſum of £40 lawful money ; he applied and ob- 
tained liberty from the general; aſſembly to ſell real 
eftate to pay ſaid debt, and charges of ſelling; and 
in purſuance of ſaid act of afſembly ſold the demand- 
ed premiſes to the defendant, and gave him a deed da- 
ted the 5th of March, A. D. 17753 and now faid 
Richard, Aſa and Henry being all dead without leav- 
ing iflue male ; the plaintiff claims this land by force 


7 


of ſaid deed from his father. 
The jury found a verdict for the defendant, which 
was accepted by the court, for the following reaſons. 
The deed was a voluntary conveyance, for love ang 
zood will to his ſons and their iſſue; the grantor remain- 
ed in the poſſeſſion taking the uſe and improvement un- 
tl his 95 and contracted debts for neceſſaries upon 
the credit of it, for payment of which this land was ſold 
the adminiſtrator, who then was legal owner of 
e eſtates under the ſanction of an act of aſſembly. 
to the defendant, which has put the defendant in the 
place of the creditors, to Richard the father, and 


makes him a bona fide. purchaſer, for a valuable con- 


1 mm. T : * 2 
a * 5 » 4 > 
1 125 , . 14 0 1:3 : 7 = - 
- - . : s 


a £ i F , g . 
y jo *, % $3 U +4 - 
7 * - 
: a} CY g I * 
o 
Oo — 1 * d y «4,7 188 
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Cone verſe Tracy. 3 
executed an 


A CTION of the caſe, declaring that in A. D 788 bne part not 
the plaintiff bargained and ſold to the defend - withia theſtat- 

ant his farm, lying in Faſt-Haddam for {14% lawful fis __ 
money, which the defendant agreed to give for it, and — 
then made and executed to the deſendant à deed The conſide- 
of ſaid farm at the price aforeſaid, and thereupon tlie kation expreſſ- 
defendant became indebted and liable to pay to the a — 
plaintiff ſaid ſum for ſaid farm, and being fo liable in pon the gran- 
conſideration thereof aſſumed and promiſed, &c. tor, either as to 


Plea . Non aſſumpſit. Iſſue to the jur. "oY — the 
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Depeſitions ta- 
ken within 
twenty miles 
of a known at- 
torney to the 
adverſe party 
without noti- 
tying him, al- 
though the ad- 
verſe party 
lives more than 
20 miles off — 


not admitted. 


Parol evidence 
admitted to 
prove a wit- 
neſs to be an 
infidel. 
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The defendant oct againſt the plaintiff's intro- 
ducing any parol teſtimony to prove ſaid contract be. 
cauſe it was in conſideration of land, &c. 


By the court—The defendant has got a deed of the 
plaintiff's farm; the contract is executed on one 
part, which takes it out of the ſtatute made to pre- 
vent frauds and perjuries—the caſe is not within ei- 
ther the letter or the reaſon of the ſtatute. - The exi- 
dence was admitted. The caſe of Brown and wife 
vs. Clark is in point, determined at the adjourned ſu- 
perior court, Hartford Dec. A. D. 1777. | 


Town of Killingſworth ver. Town of Goſhen, 


CTION of aſſumpſit for diſburſements and ex- 
A penditures for the ſupport of one Sarah Car- 
ter, a pauper, alledged to belong to the town of Go- 
ſhen. Plea—Non aſſumpſit. Iſſue to the jury. 


John Allen, Efq. attorney at law at Litchfield and 
attorney to the plaintiffs, lived within fix miles of 
Goſhen, of which the defendants were informed and 
who notified ſaid Allen to attend at the taking of 
their depoſitions; afterwards the defendants took 
ſupplementary depoſitions of ſome of the ſame wit- 
neſſes, and alſo of other witneſſes without notifying 
ſaid Allen—which depoſitions were objected to be- 
cauſe ſaid Allen was not notified, and by the court 
not admitted. Vide Williams vs. Fitch, Windham 
Sept. term, A. D. 1791. | . 


Bow verſ. Parſons, Eſq. ſheriff. - 
AT for the eſcape of Gordon Whitmore, 


who was in priſon upon an execution. 
was defaulted and heard in damages. 


The defendant produced a receipt under the hand 
of the plaintiff given ſubſequent to the date of ſaid ex- 
ecution, to ſaid Gordon purporting to be for { 78, 
which the plaintiff claimed to have been given for 
only £8. Said receipt was witneſſed by one Stephen 
Freeman, who the plaintiff offered as a witnels to 
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that it was given for only {8. The defendant 
objected to his being admitted, that he was an infidel 
and diſbelieved the being of a God, and of revealed 
religion. e 1 


48 * 


The court admitted parol teſtimony of particular 


converſations and declarations to evince his infidelity. 
The objection not being ſupported he was admitted. 


William Walter Parſens, Eſq. late ſheriff verſ 
SGSceorge Phillips, &c. 


CTION upon a receipt given for goods taken 
by an attachment, declaring. that on the 21ſt 
day of Aug. A. D. 1786, by virtue of a writ of at- 
tachment in favor of Charles Sigourney againſt Will- 
iam Richards and Samuel Buel for ¶ geo lawful mon- 
ey, the plaintiff attached certain goods, wares, &. the 
property of ſaid Richards, viz. (deſcribes them,) to 
the amount of Z 400 lawful money; that he deliver- 
ed ſaid goods to the defendants upon their requeſt to 
keep and return, and thereupon the defendants exe» 


Receipts men 
for goods at- 
tached, are not 
bound to hold 
them from the 
debtor more 
than 60 days 
from the judge 
ment, unleſs 
demanded 
time. | 


cuted theit receipt to the plaintiff; dated the aiſt day 


of Aug. A. D. 1786, therein promiſing to re-deliver 
all ſaid goods to the plaintiff when required; that 
de made return of ſaid writ with his doings thereon, 


operly endorſed, to the county court holden at Mid- 


n in and for the county of Middleſex, on 


the 2d Tueſday of Dec. A. D. 1786—which action 
was duly entered in the docket of ſaid court and by 
ſundry legal removes came to the ſuperior court, 


holden at Haddam on the 2d Tueſday of Jan. A. D. 


1790, when and where ſaid Sigourney, by the con- 
fideration of ſaid court, recovered judgment in ſaid 
Aion againſt ſaid-Richards and Buel fo: £ 290- 1-61 
lawful money damages and his coſt. # 

That ſaid Richards immediately after ſaid judg- 
ment was entered up againſt him and ſaid Buel, 
275 out a writ of error againſt ſaid judgment be- 

Te any, execution was taken out thereon, dated the 
Ach el Feb. A. D. 1 199 properly bgned, Sc. re- 

9 2 9 | 00. rl ' | 


4 w 1 * 4 
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turnable before the ſupreme court of errors, to be 
holden at Hartford on the Tueſday of the week pre- 
ceding the 2d Thurſday of May A. D. 1790—which 
on the 6th of Mareh after, was duly ſerved on the 
plaintiff and returned to ſaid ſupreme court, and was 
continued to the ſeſſion of ſaid court in Oct. A. D. 
1790, when ſaid court | judgment that there was 
nothing erroneous in the judgment of the ſuperior , 
court, and execution was taken out upon ſaid judg- 
ment of the ſuperior court, dated the 16th day of 
Oct. A. D. 1790 and directed in common and legal 
form and delivered to the ſheriff to ſerve and return, 
and on the 29th day of ſaid Oct. he made return 
that he had made demand of ſaid William W. Par- 
ſons, late ſheriff, alſo of ſaid William Richards for 
ſaid goods, &c. but none were ſhewn, nor could he 
find any whereon to levy faid execution. 


That thereupon ſaid Sigourney inſtituted his ſuit 
againſt the plaintiff for-not delivering faid goods, &c. 


per writ dated 29th of Oct. 1790, to the city court, 


holden on the 2d Tueſday of Nov. in ſaid city of Mid- 
dletown, and before ſaid court recovered judgment 
for the ſum of {303 lawful money damages and coſt, 


which the plaintiff had been compelled to pay; that 


on the 29th of Oct. A. D. 1790 the plaintiff made 
ſpecial demand of the defendants for ſaid goods ; that 


they had never delivered them, nor paid ſaid Sig- 


ourney's execution—damage Z 400. 


Plea in bar—That no execution was ever taken 
out on ſaid judgment of the ſuperior court, rendered 
on the 2d Tueſday of Jan. A. D. 1790 until the 16th 
day of Oct. 1790, and that no requeſt or demand was 


ever made of the defendants for ſaid goods, &c. until 


on the 2th of faid Oct. and that the judgment of the 
ſupreme court of errors affirming the judgment of 
the ſuperior court, was entered up, on the 12th of 
Oct. A. D. 1790, and that more than 60 days had 
elapſed from the entering up ſaid final judgment in 


the ſuperior court on the 2d Tueſday of Jan. 1790 


and the 29th of Oct. A. D. 1790, when ſaid goods, 
&c. were firſt demanded of the defendants ; and the 


defendants having previous to that time delivered 


c 


L 


given by faid Samuel to ſaid Eliphalet, on the 1 
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them to faid Richards the original owner, upon his 
requeſt, as by law they were obliged to do; that 
ny offered to defend the plaintiff againſt the ſuit of 
ſaid Sigourney, but he refuſed and ſuffered judgmerit 
againſt him by default. Plaintiff demurred. 


Judgment—That the plea in bar is ſufficient. 
The ſtatute is that no perſonal eſtate attached, ſhall 


be held to reſpond the judgment obtained by the plain- 


tiff, at whoſe ſuit the ſame is attached, either againſt 
the debtor or any other creditor, unleſs ſuch judg- 
ment creditor take out execution on ſuch judgment, 
and have the ſame levied within 60 days after final 
judgment. 'The writ of error was no ſuperſedeas to 
the plaintiff's proceeding, till ſerved on the 6th of 

arch, nor after the judgment in the ſupreme court 
of errors was Nena ; 2 that the plaintiff had more 
than 60 days clear of any incumbrance from the writ 
of error in which to have levied his execution. But 
having neglected to do it, and the defendants having 
delivered the goods to Richards the owner, the 
plaintiff was not liable to the creditor, and his remedy 


was by. a new trial. 


— 


* 


Neu- Eaven County, Jan. Term, A. D. 1793. 


William Cook and Sarah his Wife vers. E- 
— Beacher, &c. heirs of Eliphalet 
g er. : : 
YE es In chancery 
JETITION in chancery, ſhewing that on the 10th whoeverclaims 
P of Feb. A. D. 1779, on a ſettlement of accounts OS 
tween Reuben Beacher, executor of Eliphalet ew that he 
Beacher and Joſhua Chandler, there was found due from whom he 
from the eſtate of ſaid Eliphalet to ſaid Joſhua, a ins had 
greater ſum than was due om Samuel Cook deceaſ- hat he ha, 
ed, to the eſtate of ſaid Eliphalet, upon a oo good 8 
right. 
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Feb. A. D. 1761, as collateral ſecurity for a debt of 
o lawful money; and as ſaid Chandler had not 


* | 
5 taken the oath of fidelity to the United States, 


he could not take a deed, it was agreed by ſaid Joſnua 
to accept a deed of ſaid mortgaged premiſes, in ſat. 
isfaction of ſaid balance, and faid Reuben Beacher, 
executor of ſaid Eliphalet, gave a bond to give or pro- 
cure a deed of ſaid premiſes, whenever he ſhould be- 
come qualified ta receive it—which bond was loſt or 
miſlaid. | Wt | 

That faid Chandler at the ſame time was indebted 
to ſaid Samuel Cook for monies received of him to a 

eater amount than was due on ſaid mortgage, and 
it was agreed by ſaid Chandler that he would procure 
a deed of ſaid mortgaged premiſes and convey them 
to ſaid Samuel in payment of what he owed him; 
that ſaid Chandler ſoon after went off with the ene- 
my and was ſince dead and inſolvent, having never re- 
ceived any thing towards his debt from ſaid Beacher, 
nor ever paid any thing on account of ſaid debt to ſaid 
Cook—and ſaid Samuel relying on ſaid agreement, 
did not exhibit his ſaid claim to the commithoners on 
ſaid Chandler's eſtate ; that the petitionees were the 
Tightful heirs of ſaid Samuel Cook ; that ſaid Reuben 
Beacher was dead, and that ſaid Sarah the wife of ſaid 
Ephraigi Beacher and the other petitionees were the 
heirs & the ſaid Eliphalet Beacher, and as ſuch had 
recovered ſaid mortgaged premiſes, at law, from the 
petitioners—praying that the petitionees might be or- 
dered and decreed to convey ſaid premiſes to the B 
titioners, in ſatisfaction of the debt due from ſaid 
Eliphalet to ſaid Chandler, and alſo in ſatisfaction of 
the debt due from ſaid Chandler to the eſtate of ſaid 
Samuel Cook, of whom the petitioners were the legal- 
repreſentatives, agreeable to ſaid bond from Reuben 
Beacher, executor aforeſaid, te ſaid Chandler, and 
ſaid Chandler's agreement with ſaid Samuel Cook. 


Plea in abatement—That the facts ſtated in ſaid #9 
tition did not lay a foundation for the relief aſked for. 


Judgment—That the plea in abatement is ſuffi- 
cient. The petitioners claim againſt the petitionecs, 
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is in Chandler's right, without ſhewing any good 
right Chandler has or ever had. They ſay he had a 
bond from the executor, but that it is loſt or miſlaid, 
without. alledging any proof they have of the fact, 
which 1s not a ſufficient reaſon for not producing it, 


Further, they ſhew no authority from Chandler to 
claim a deed from the petitionees in his behalf; nor 
do they ſhew any ground of claim upon ſaid Chand» 
ler, but a naked parol agreement to procure a deed 
of ſaid premiſes, and convey them to the ſaid Samuel, 
which will not warrant any ſuit in chancery for the 
relief prayed for, | 


State ver, David Gardner, 


o 


Anna Clark, the wife of Samuel Clark. Trial to 
Jury. | 


Lab Gde. for adultery, committed with — 5 


The attorney for the ſtate offered Samuel Clark the vitneſs. 
huſband of ſaid Anna, as a witneſs, to prove the fact. A perſon who 


He was objected againſt, that the guilt of the priſoner bas 


neceflarily involved the guilt of the ſaid Anna, who theft excluded 
was the wife of ſaid Samuel; and that the huſband from teſtifying, 


cannot be a witneſs for or againſt his wife. 


By the court—He cannot be admitted. In a proſe- 
cution againſt the wife, clearly he could not be a wit- 
neſs, and in teſtifying to the criminality of the priſ- 
oner he muſt neceſſarily teſtify to the criminality of 
his wife; further he may be intereſted in laying a 
foundation by his teſtimony, for a divorce. 


A woman was then offered as a witneſs, who had 
been convicted before a juſtice for ſtealing ſome flour, 
was found guilty and adjudged to pay 4/, the three- 
fold damages; the record was produced, and upon 
objeQion, was exclud ed as being infamous. 
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Rebecca Sherman verſ. her Huſband, John 
Sherman. 


R—_—_— ” ETITION for a divorce, for the cauſe of adultery, 
communica- Doctor Ives was produced as a witneſs on the 
tions from the part of the petitioner, and was objected againſt, be- 


ee *o cauſe all he could teſtify came to his knowledge in 


ſecrecy, except confidence, and under obligation of ſecrecy. The 
in caſe of an objection was judged to be inſufficient, Vide Mills 


obliged to tel. 9% Griſwold, Litchfield Jan. term, A. D. 1792. 


tify all he 


knows when Se Apple ver/. Ruſſel & Pariſh. 


called as a wit- 

neſs. 

1 CTION of trover for a quarter of a yeſſel taken 
plea to the ju- by execution, and ſold to Ruſſel who was the 
> arr the creditor, who ſold the veſſel and received the mon- 
—— "3 and ey for her; Pariſh was the officer that took the veſſel 
recovers his by Ruſſel's direction. The defendants ſeverally plead 
own coſt, his not guilty. Iſſue to the jury. The jury found Ruſ- 


2 . ſel guilty, and Pariſh not guilty. | 5 


e — The court taxed for Pariſh his own coſt, and for 
ne attorney. bis own witneſſes; alſo half of the court and jury 
fees which he paid, and one attorney's fee. | 


Clark verſ. Samuel & William Helms. 
An dien \ CTION of debt by book againſt both, as mer- 


cannot be ſaid chants in company, deſcribing them to belong 


to be commen- . a 
ted until fer. to New-Haven 3 per writ dated the 21ſt of Nov. A. 


vice is made D. 1791. | | 
1 __ Service returned upon the writ—New-Haven, 
Where one de- Dec. 26th, 1791, Then I attached the body of Sam- 
8 uel Helms within named, read this writ in his hear- 
either ing, and have taken ſufficient bonds for his appearance 


upon either, 
the action does At Court, &c. ; 


not ſurvive. 


Samuel Helms plead in abatement—That faid 
William Helms the other defendant named in the 
plaintiff's writ, died on the 2oth of Dec. A. D. 1791, 
and ſo was dead before, and on ſaid 26th of Dec. 
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when ſaid writ was ſerved on him. Plaintiff demur- 
red. | 


Judgment—That the plea in abatement is ſufficient. 
In this caſe, ſervice upon both of the defendants is 
neceſſary ; and no ſervice having been made upon 
either until after William's death, the action cannot 
be ſaid to have been commenced in his life time, al- 
though the writ was prayed out before ; and not ha- 
ving been commenced in the life of ſaid William, it 
doth not ſurvive againſt the ſurviving defendant. 


Elizabeth Burk »erf. Phips. 


CTION of the caſe; declaring that on or about An action will 
the firſt of March laſt paſt, her ſon Edward not be in favor 
urk, a minor about 16 years of age, being on board © mother 

of the defendant's veſſel at Charleſton, in South-Car- for the ſervice 

olina, as a feaman, for a voyage of three months at of a minor ſon, 

cuſtomary wages ; the defendant ſold and executed a _ 5 — Ä 

bill of ſale or indenture of ſaid Edward, to one ue kbe father 

Thomas Thomas for a term of years, and compelled is living, 
him to enter on board ſaid Thomas's veſſel, bound to 
foreign parts, contrary to the mind and will of the 
plaintiff, or of ſaid Edward; whereby ſhe is deprived 
of the perſon, ſervice, and company of her ſaid ſon, 
to her damage C1500; per writ dated 4th of April 
A. D. 1792. Plea—Not guilty. Iſſue to the jury. 


Verdict for the plaintiff, and { 15 damages. 


The defendant moved in arreſt of judgment the 
inſufficiency of the plaintiff's declaration. 


Motion in arreſt adjudged ſufficient—1ft. There is 
no averment in the declaratioh that the plaintiff is a 
ſeme ſole, or but that ſaid Edward's father is living. 
zd. It doth not appear that ſhe was guardian or any 
way entitled to the ſerviees of ſaid boy ; that as 
mother ſhe is not, which differs the caſe from that of 
2 father's commencing the action, for he is the natural 

ardian of his minor children, and entitled to their 

ices. | | 
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| CIRE FACIAS againſt him as agent, factor, and 
whe Roos truſtee to Doct. Carrington, an abſent abſcond- 
mich by ing debtor; alledging, that a copy was left with him 
fraudulent in ſervice on the 24th of March, A. D. 1790; that 
conveyance he recovered judgment in ſaid ſuit againſt ſaid Car- 
_—_ 2 rington for on which execution was granted, 
to another, is and had been returned non eft inventus ; alledging that 
liable for the the defendant was agent, factor, & c. to ſaid Carring- 
property he ton, when ſaid copy was left in ſervice, and had of 


| — his effects in his hands, &e. 


— The defendant plead in bar That on the 14th of 
March, A. D. 1790, ſaid Carrington by a bill of ſale 
made over and mortgaged to Mark Leavenſworth, 
who was a creditor to ſaid Carrington, one veſſel and 
a part of another; alſo all his part of the cargo in 
his poſſeſſion; that ſaid veſſels were delivered to Mr. 
Dickerſon at a valuation in ſatisfaction of a debt due 
to him from ſaid Carrington; and that ſaid cargo ſtill 
remained in the defendant's poſſeſſion for ſaid Leay- 
enſworth. | 


The plaintiff replied—That faid bill of fale was 
fraudulent, and made to ſaid Leavenſworth in truſt 


to defeat creditors of their juſt dues; upon which 
the paxties were at iſſue to the court. 


The caſe was—After Carrington became in failing 
circumſtances, he made a bill of ſale of this property 
to Leavenſworth, in truſt to pay his creditors by his. 
order, and to account to him for the ſurplus; Dick- 
erſon had been paid his debt by the veſſels. Nothin 
that Carrington had ſaid ſubſequent to the giving 0 
the bill of ſale was admitted to be given in evidence. 


The court found ſaid bill of ſale to be frauduletit; 
and made in truſt to defeat creditors. | | 


A garniſhee 


| Every creditor is entitled to the remedies, which the 
law provides, to ſecure and to recover his dues from 
his debtor; and for a debtor who is inſolvent or in 
failing circumſtances, to convey away his eſtate, £6 


defeat his creditors of their legal remedy, is a fraud 


c 
n 
n 
0 
d 
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upon both the law and'the creditors. If the laws of 
Connecticut in this reſpect, are not ſo equal in the 
opinion of ſome, as they might be, it doth not alter 

caſe ; for every citizen is entitled to the benefits 
and remedies which the law gives him. Vide Sam- 
uel Browns executors vs. Burrel, Fairfield Jan. term, 
A. D. 1791. | | 


Barney ver/ Cuttler & Moultrop. NNE 
| A defendant a- 
: CTION of eje&ment for a piece of land in *;.. — 
c 


zun there is no evi- 
New-Haven. Plea—No wrong or diſſeizin. dence and is 


to the jury. | _ diſcharged 


| ; from any inte- 
The land was originally Jonathan Mix's, was at- reſt may have 
tached by Joſeph Adams on the 26th of Jan. A. D. his name erafed 


. . . a * from the writ 
1776 ; judgment obtained and execution levied on and be a Wit. 


the 21ſt of May, A. D. 1776; Adams died inſolvent, neſs. 
and his executors ſold this land by order of the court An 8 
of probate to the plaintiff, on the 19th of March, A. bt *<corded in 


| the office from 
D. oy + | whenceitiſſued 
2 TT ITS TW „  althv' recorded 
After Adams had attached the land as aforeſaid, in the records 
and before he had levied his execution upon it, Abra- of the town 
ham Auſtin levied an execution upon it for a debt due elerk, cannot 


to him from ſaid Jonathan Mix; Auſtin then ſold e 


and conveyed it to Moultrop one of the defendants, title. 

who paid the conſideration money to ſaid Adams for A party not 

2 debt ſaid Auſtin owed him; Moultrop then gave a 1 
deed of it to Cuttler the other defendant, and Cuttler conveyance 
entered into poſſeſſion, and was in holding and claim+ cannot take ad- 
ing the ſame as his own, when the executors of ſaid — 
Adams gave a deed of it to the plaintiff. and executors 


0 .* . . : ] 
There being no evidence againſt Moultrop one of —— _ 


the defendants, and Cuttler having given him a diſ. general afſem- 
charge from the covenants in his deed, and of all ac- bly, or of the 
tions and cauſes of action on that account, moved —_ _-—_ 
that his name might be ſtruck out of the writ and ad- yithin either 


mitted as a witneſs, which was accordingly done. the letter or 
reaſon of the 


The defendant offered a copy of Abraham Auſtin's law, againſt 
execution and levy, recorded in the record. in the town ay * nich 
of New- Haven, which had been returned to the clerk th. grantor 15 
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of the county court from whence it fſued, but not 
recorded; upon objection made to it on that account, 
the court ruled it not to be admiſſible to the jury. 


The jury brought in a verdi& for the defendant, 
and the court thereupon gave their opinion upon the 
law in the caſe, with their reaſons. ; 


The defendant reſts his defence upon two points; 
the firſt is—a fraud practiſed by Adams upon Moul- 
trop in the tranſaction. 


By the court—Be this as it may no perſon can avail 
himſelf of a fraud, but he who is prejudiced by it; 
the defendant's title in this caſe, cannot be affected 


by it, for he has got none; his execution and levy 


having never been recorded in the records of the 
county court from whence it iſſued. 


The ſecond is the ſtatute law of the ſtate by which 
it is enacted “ That all bargains, ſales, leaſes, or 
other alienations, &c. of lands, tenements, or here- 
ditaments whereof the leſſor, vendor, grantor, or the 
perſon who doth execute any inſtrument in writing 
transferring any right or title to lands, &c. to another 
perſon, the preſent poſſeſſor thereof only excepted; 
is diſleized or outed of the poſſeſhon thereof, by the 
entry or poſſeſſion of any other perſon or perſons, 
ſhall be null and void and of no effect in the law, &c.” 


And the ſtatute makes it highly penal for any perſon 


to give or receive any deed under the circumſtances 
aforeſaid. And when the deed from the executors of 
ſaid Adams was given to the plaintiff they were dif 
feized and outed of the poſſeſſion by the entry and 
poſſeſhon of the defendant. | 


By the court—Executors and adminiſtrators are of- 
ficers of truſt, and act by virtue of their power; and 
when they ſell and give deeds of land in their official 
character, purſuant to orders from the general aſſem- 
bly or the court of probate, they are not within either 
the letter or reaſon of that law. 


The preamble of the ſtatute is—This aſſembly ob- 


| ferving the growing e emacs Rr the govern- 
nd, bearing up, 


ment, by means of many taking in 


* 
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or upholding of quarrels, and ſides, &c. Further this 


is a penal ſtatute, and is to be conſtrued ſtrictly; 
thoſe who counteract the purview of the ſtatute, are 
within the penalty. 


Guardians who give deeds of the lands of their 
wards, purſuant to a decree of a court of chancery— 


- executors, &c. who give deeds of the lands of the 


deceaſed by order of the afſembly or of the court of 
probate—and collectors who ſell lands for payment 
of taxes by order of law—and the treaſurer who gives 
deeds of land belonging to the ſtate, cannot be ſaid 
to be ſeized or difſeized of the lands, they undertake 
to convey z3 who do not act in their own right, or by 
virtue of any intereſt they have, but wholly by pub- 
lic authority, cannot be conſidered as being in any 
ſenſe within the ſtatute : Beſides, moſt of them are 
under injunctions to convey in a limited time which 
would render the performance of their duty impracti- 
cable if it was neceſſary, in ſuch caſes, that poſſeſſion 
ſhould be recovered, before a ſale would be valid. 


The caſe of Daniels vs. Avery, adjudged at New- 
London in A. D. 1785, where & deed of an admin- 
iſtrator upon an inſolvent eſtate was adjudged to be 
void by — of the ſtatute, becauſe a third perſon 
vas in holding and claiming the lands againſt the ad- 
miniſtrator, is but a ſingle Jecifon, and cannot be the 
true meaning and conſtruction of the law. Vide Al- 
lin, &c. vs. Hoyt, Kirby's Rep. 221. 


Hobert ver/. Kimberly. 
CTION on note, dated the 1ſt of Feb. A. D. 1789, * nete for 


for 5 43-16-2 ſtate ſecurities, payable the 1ſt — oO. 
of Feb. A. D. 1790. Caſe was defaulted, and heard timated attheir 
in damages. There were ſeveral payments made up- ba. Oey I 
on the note in ſtate notes in 1790 and 1791. The dhe payment. 
court eſtimated the note at the value of ſecurities at the time 
when payable, and the payments at the value of the when made. 


ſecurities when paid, and gave judgment accordingly. 


* 


A recovery a- 
gainſtthe mort- 
gagor will not 
affect the title 
of the mort - 
gagee. 

An abſolute 
deed with a 
private defea- 
zance is frau- 
dulent as to 
creditors and 
purchaſers. 


NEW-LONDON COUNTY, 
Hough ver/ Ives. 


CTION of ejectment for a piece of land. Plea 

No wrong or difſeizin. Iſſue to the court, 
The plaintiff's title was the levy of an execution 4 
gainſt the defendant, made the 7th af Nov. A. D. 


1791, 


The defendant ſet up title under a deed from him. 
felf to one Carter, dated the 6th of May, A. D. 1786, 
at which time Carter gave him a writing in nature of 
a defeazance to ſaid deed ; that if Ives paid a certain 
execution in favor of Leavenſworth, againſt ſaid Car. 
ter for £ within two months, the deed ſhould be 
void; if not then ſaid Carter was to ſell enough of 
ſaid land to pay ſaid execution and coſt, and return 
the ſurplus. It appeared that Ives had paid faid ex- 
ecution by the hand or Eſq. Hall. | 


The court found that the defendant had done 
wrong, &c. and gave judgment for the plaintiff to 
recover; and that upon two grounds. 1ſt. This re- 
covery will not affect Carter's right or intereſt what- 
ever it may be. 2d. The defeazance was a private 
tranſaction between the parties, and however it may 


be obligatory upon them, is fraudulent as to creditors, 


and the land is liable to be taken as Ives's eſtate, not- 
withſtanding the deed to Carter, which appeared to 


be an abſolute deed, when it was a deed in truſt, and 


imported a falſehood upon the record : Further it ap- 
peared that the condition in the defeazance was per- 
formed by payment to Leavenſworth. 


\# | *s *® * * . , * 
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Fairfield County, Fan. Term, A. D. 1793. 
Hillyard verſ. Nichols. 


CTION upon the ſtatute, to recover the pen- Depoſitions ta- 
alty of £200 for exporting two negro children ken within 20 


out of the ſtate, who were entitled to their freedom ee on 


at the age of twenty-five years. Plea—Not guilty. known attor- 
Iſſue to the jury. | nies whhw 
tin , 

The plaintiff offered certain depoſitions taken at pot achnlttedl 


Newtown, within 20 miles of Meſſrs. Benedict and Anaction upon 
a ſtatute to re- 


Edmund, known attornies to the defendant, who was ___.. en 
then out of this ſtate, without citing either. Upon ty, is within the 
being objected to, were rejected by the court. Vide law enabling 


*11; d. the court to re- 
the town of Killingworth vs. town of Goſhen, Mid- un the — 


dleſex county, Dec. term, A. D. 1792. The jury to a ſecond and 


found a verdict for the defendant. third confid- 
By the court—This is an action to recover the pen- INEE 


alty incurred by the breach of a you ſtatute, given 


to the plaintiff, in which all the forms of proceeding 


are as in civil actions, and the court hath the ſame 


power to return the jury to a ſecond and third conſid- 


eration, as in any action whatever. 


Hall ver 


1787, for {55 lawful money, to be paid in 13 


ing orders, at their value in May, A. D. 1785. payable in one 


The caſe was defaulted, and heard in damages. ſhilling orders 
f at their value 


The queſtion made in this caſe was Whether this in A. D. 1785, 


is à note for 


note was for C55 lawful money, payable in one ſhil- 
ling orders, at their value in May 1785; or for {55 21 7 74 
in one ſhilling orders at their value in A. D. 1785. orders at their 


value in 1785. 


Ao: upon a note, dated the 29th of Oct. A note expret- 
one 


By the court—The note is for {55 lawful money, 
payable in 1/ orders at their value in A. D. 1785, 
and gave judgment accordingly for the { 55, without 


regard to ſaid 1/ orders, as none had been paid or ten- 
dered. 
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An executor 
may be a wit- 
neſs to a will. 


The ſtatute in 
favor of poor 
2 who 
ve taken the 
oath is to have 


_ @ reaſonable 


conſtruction, 


FAIRFIELD COUNTY, 
Samuel Hawley ver/. Elizabeth Brown, 


bate in approving the will of Hawley de- 
d. 1ſt. Becauſe the teſtator was inſane, 24, 
Becauſe he attempted to entail his eſtate beyond what 
the law would allow. And 3d. Becauſe one of the 
witneſſes to the will was the wife of James Deaven- 
port, Eſq. who was appointed executor of ſaid will. 


The executor exhibited the will for probate and 
refuſed the truſt, and an adminiftrator was appointed 
with the will annexed. The executor has no intereſt 
but a truſt. 


The firſt reaſon was judged not to be true; the 
ſecond and third to be inſufficient. 


Sheriff Abel werf Godfrey & Naſh. 


CTION upon a note for { 50, dated 18th of 
Jan. 1788. 


Plea in bar—That having prayed oyer of ſaid note 
it hath conditions thereto annexed, which are as fol- 
lows, viz. Whereas ſaid Godfrey is impriſoned on an 
execution in favour of M Donald or him for 

; now if the ſaid Godfrey ſhall abide a true 
and faithful priſoner on ſaid execution, until releaſed 
by due order of law, then ſaid note ſhall be void, &c. 
and that ſaid Godfrey did abide a true and faithful 
priſoner on ſaid execution. 


The plaintiff replied—That ſaid Godfrey did not 
abide a true and faithful priſoner on ſaid execution, 
but on the 7th day of Feb. did make his eſcape from 
gaol without the conſent of ſaid gaole. 


The defendant rejoined—That on the 31ſt of Jan. 
A. D. 1788, betweenthe hours of four and five o'clock 
in the afternoon, ſaid Godfrey took the oath provid- 
ed for poor impriſoned debtors, and continued in 
gaol until after breakfaſt on the 8th day of Feb. A. 
D. 1788 and between the hours of 9 and 10 o'clock 
A. M. of ſaid day, there being no money left for his 


a PPEAL from a judgment of the court of pro- 
ceaſe 


AS a TEA ©. >. 
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ſupport, he went out of gaol, with the conſent and 
permiſſion of the gaoler as well he might, which is 
the ſame eſcaping from priſon alledged in the plain- 
tiff's reply. 


The plaintiff ſur-rejoined—That the allowance per 
week for ſuch debtors was 5/6, and that ſaid God- 
frey took ſaid oath at four o' clock on faid 31ſt of 
Jan. at which time the creditor paid to ſaid gaoler 
ſix ſhillings for his ſupport, and ſaid money was not 
expended when ſaid Godfrey made his alive from 
priſon— without that that ſaid Godfrey continued in 
gaol until between the hours of 9 and 10 A. M. of 


the 8th of ſaid Feb. and did then go out of gaol with 


the conſent and permiſſion of the gaoler. 


The defendant rebutted—That faid Godfrey did 
continue in gaol until between the hours of 9 and 10 
A. M. of the 8th of ſaid Feb. and then went out 
with the conſent and permiſſion of the gaoler. Iſ- 
ſue to the jury. 


The jury found that ſaid Godfrey did continue in 


gaol until the 8th of Feb. A. D. 1788, and between 


the hours of 9 and 10 A. M. of ſaid day went out of 
gaol without the conſent and permiſſion of the gaoler 
and found for plaintiff Z 50. 


The defendant moved in arreſt-—That the iſſue was 
immaterial; for that ſaid Godfrey. had right to go 
out of gaol when he did without the conſent of the 


gaoler. 


By the court The motion in arreſt is inſufficient 
and the plaintiff muſt have judgment. 


The ſtatute is to have a reaſonable conſtruction, 
and although made upon principles of humanity to 
poor impriſoned debtors, yet it is not to be ſo con- 
ſtrued as to become a trap to defraud the creditor, 
The money left was ſufficient to pay for his breakfaſt, 
and he could not be in want of ſupport until that was 
digefted. Vide Sheriff Fitch vs. Cock, New-Haven, 
Aug. term, 1791. . 
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Where there 
are ſeveral de- 
fendants in a 
proſecution, & 
ſeveral judy- 
ments in the 
county court, 
part of whom 
bring a writ of 
error and have 
the judgments 
reverſed as to 
them; and the 
plaintiff enters 
his original 


fendants who 


were not par- 
ties to the writ 


ol error, are 


not before the 
court. 


Mack os. Par- 
ſons, &c. Kir- 
by's Rep. 155. 


FAIRFIELD COUNTY, 
Nichols ver/. Baldwin, &c. 


HE caſe was—Nichols brought a petition to the 
county court, ſhewing that old Mr. Hurd, his 
wite's father was impotent and poor; that he had 
expended large ſums in ſupporting him ; that Foot 
and Sherman married two other of ſaid Hurd's 
daughters, and that ſaid Baldwins were his grand-ſons 
by another daughter, and were all of ability and ought 

to contribute towards the ſupport of Hurd. 


The county court ordered that ſaid Foot and Sher- 
man and their wives ſhould contribute to the ſupport 
of their father Hurd; but made no order reſpecting 
the Baldwins. | 


Foot and Sherman and their wives brought a writ 
of error to the ſuperior court, complaining of the or- 
der of the county court, in which the Baldwins were 
not made parties ; the judgment of the county court 
with reſpe& to them, ſaid Foot and Sherman and 
wives was reverſed, and Nichols entered his original 
proceſs in this court. 


Foot and Sherman plead in abatement—That theit 
wives had never received any property from their fa- 
ther Hurd; that they were not holden to contribute 
to the ſupport of their wives father. Judgment— 
Plea in abatement ſufficient. : . 


Nichols then moved for a citation to cite in the 
Baldwins to ſhew reaſon why they ſhould not con- 
tribute to the ſupport of their grandfather Hurd. A 
citation iſſued from the clerk and was ſerved. They 
now appeared and plead in abatement, therein ſetting 
forth the original proceſs, this citation and ſervice, 
and thereupon ſay that they are not holden to make 
anſwer to ſaid original petition and proceſs. | 


The plea in abatement was judged to be ſufficient, 
upon the ground that there were no parties before 
this court, but thoſe who were parties to the writ of 
error ; that there was no cauſe here but that which 


vas brought up by the writ of error and reverſed; 


that the Baldwins were not partics to the writ of er- 
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tor, nor was the cauſe as it reſpected them, brought 
up by the writ of error. 


Select ver/. Olmſtead. | 
A CTION brought againſt che executor for rates That which is 
A due from his teſtator. —y = 


Plea in abatement—That there is a material vari- — 
ance between the original writ and the copy left in | 
ſervice ; for that it is averred in the original writ that 
the rates due from the deceaſed were C 13-16-0, and 
that in ſaid copy there is no ſuch averment. | 

The plaintif replied—That ſaid writ was legally 
ſerved on the defendant by reading—without that 
that it was no otherwiſe ſerved than by ſaid copy. 

The defendant rejoined—That ſaid writ was not 
legally ſerved on him by reading. Iſſue to the court. 


The writ was dated the zoth of Dec. A. D. 1792 
and made returnable to the county court to be holden 
in March then next; the officer's endorſement re- 
turned upon the writ was, that on the goth of Decem- 
der he ſerved ſaid writ by reading it in the defends 
ant's hearing, omitting the year. | 

The court found that it was legally ſerved on the 
defendant by reading; for although the officer in his 
return has omitted year it is neceſſarily implied, 
as no other December intervened, between the date 
of the writ and the return day. 


Lockwood, adminiſtrator of Guyer ver/. 
Smith. | 


A 


CTION on note, dated the 143th of Odt. A. p. Anoteor a 
1787 for { 40, payable: to ſaid Guyer on de- um of money 
BO nn Pant, rl 
Plea in bar—That there was a condition endorſed 93 the b. l. 
on the back of ſaid note ; that if the defendant ſhould fendant give a 
| EE vero of a certain houſe. and 5 deed of a cor- 
p q = ; 63 295 
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tain piece of 
land, ſaid note 
to be void—is 
a note for ſo 
much money 
and recovera- 
ble, unleſs ſaid 
deed is given. 


A copy of a 
deed from the 
record, admiſ- 
filble in the tri- 
al of the title 
to lands. 
A diſcharge 
given tothe 
antor of 
lands by the 
__ who 
conveyed 
to other per- 
| ſons with war- 
ranty, doth 
not remove 


his intereſt. 
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acres of land in Reading, by the 1ſt day of April then 
next, ſaid note ſhould be void; and that before ſaid 
iſt of April, viz, on the 5th of Jan. A. D. 1788, the 
ſaid Guyer died, whereby it became impoſſible by the 
act of God for the defendant to perform ſaid condi. 
tion. The plaintiff demurred. Fr 


Judgment—That the plea is inſufficient. 


Two queſtions were made—1ſt. Whether this was 
a penal note, executed to inforce the giving of ſaid 
deed? Or, 2d. A note given for ſo much money, 
and by the endorſement agreed to be paid and dif- 
chaged by ſaid deed? | 


The court were of opinion that it was a note for ſo 
much money, which by the agreement endorſed on 
the back of it, might have been diſcharged by execut- 
ing ſaid deed. Further, it doth not appear but that 


ſaid Guyer left heirs to whom ſaid deed might have 
been given. | | | 


Sherwood ver/. Hubbel. 


CTION on the covenants of ſeizin, in a deed 
dated the 17th of Feb. A. D. 1786, alledging 

that the defendant was not ſeized of ſaid lands, but 
that one William Dunſcomb was ſeized at the time 
of executing ſaid deed. | | 


Plea in bar—That the defendant was well ſeized 
of ſaid land on the 17th of Feb. A. D. 1786—with- 
out that that ſaid William Dunſcomb was ſeized. If- 
ſue to the jury. | 


The plaintiff offered in evidence a copy of a deed 
from the records, of ſaid land to William Dunſcomb, 
to prove that the title was in him. To which it was 
objected that the original ought to be produced. 


By the court It being an authenticated copy of 
record it is legal evidence, and it being the beſt er- 
idence the nature of the caſe admits of; the original 
is the property and in the - poſſeſſion of ſaid Dunſ- 
comb and the plaintiff bath it not in his power to 
produce it. | TE EI 


- > 
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John Dunſcomb conveyed this land to the defend- 
ant with warranty, and the defendant had fold and 
conveyed parcels of the ſame land with warranty to 
other people. The defendant executed and deliver- 
ed to ſaid John Dunſcomb a diſcharge from his cove- 
nants in ſaid deed, and of all actions and cauſes of 
action on that account; and moved that he might be 
ſworn as a witneſs. 


By the court—He is ſtill intereſted ; for the de- 
fendant's diſcharge will be no bar to his grantees 
bringing an aCtion againſt ſaid Dunſcomb, upon his 
covenants, as aſſigns to the defendant for the land 
conveyed to them. | | 


Henry Beardfly & Salmon Mallet ver: 
| Curtice. 


a99 


not interpoſe 


Panos in chancery, ſhewing that on the 13th Chancery will 


of May A. D. 1789, ſaid Curtice gave to the 
petitioners and Matthew Mallet, a minor, a deed of 
22 acres of land, to which he had no good title, for 
which they gave three notes, viz. Henry Beardily 
one for G44, Salmon Mallet one for C44, and faid 
Henry Salmon and Matthew one jointly for £44, all 
payable the 1ſt of April A. D. 1793 with intereſt ; 
that afterwards and before ſaid deed was recorded, 
it was agreed to throw up ſaid bargain, they to deliv- 
er up ſaid deed and ſaid Curtice to deliver up faid 
notes, and on the Lith of June A. D. 1789, they 
came together for that purpoſe ; ſaid Curtice pre- 
tended he had not got ſaid joint note and executed a 
liſcharge from it, which with ſaid deed and two ſep- 
arate notes were laid on the table ; that ſaid Curtice 
fraudulently catched up ſaid deed and ſaid diſcharge 
and carried them off, refuſing to re-deliver them to 
the petitioners, and had inſtituted a ſuit upon ſaid 
joint note which was diſcharged, and had brought ac- 
tions of trover for ſaid ſeparate notes, which the peti- 
tioners took up, and threatened to ruin the petition- 
2 in the law concerning ſaid land, the title 
to which had been found and adjudged 2 and 
jury not to have been in him at the time he gave ſaid 


where it ap- 
that the 
petitioner has 
adequate rem- 
edy at law. 


* 
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deed, but to the petitioners, and that he\was unable te 
Pay a bill of coſt—and pray that a perpetual injunc, 
tion be laid upon ſaid Curtice, not to proſecute any 
ſuit or ſuits upon ſaid joint note, or for ſaid ſeparate 
notes, or for the recovery of faid land. Ras 


The reſpondent plead in abatement—That ſaid pe. 
tition did not contain proper and ſufficient grounds 
for a decree in chancery. | 


Judgment of the court—That the plea is ſufficient; 
for that the petitioners have adequate remedy at law 
for all the matters complained of; Ita 


Franklin vegf Cannon. 


| If a deed; after \ CTION of ejectment for a tract of land. Plea 
it 1 No wrong or diſſeizin. Iſſue to the jury. 
and enter 0 | 
upon, received The plaintiff attached this land as the pro rty of 
for record, re- Quintard, recovered judgment and had execu- 
Corded theg tion againſt him and had it levied upon the land in 
no fault of the July A. D. 1790, This was his title. 


— — The defendant ſet up a mortgage deed from faid 


udiced by it. Quintard, dated the 3d of April A. D. 1773, con- 
Altering the ditioned to pay £215-17-0 York money by iſt of 
debt doch not March 1774 ; the deed was carried to the town re- 
remove thelicn giſter ſoon after it was executed and entered upon, 
on land mort- received for record, and lay upon file in ſaid regiſter's 
p"get for pay. office, after the plaintiff attached ſaid land and before 
Po judgment was recovered, ſaid deed was recorded at 
full length, and no reaſon was Yligned why it was 
not ſooner recorded. The original ſecurity for faid 
4 215-17 did not appear, but a note was produced, 
ated the 4th of April A. D. 1786 for {52 lauful 

money, on which was a memorandum written, 
when ſaid note was paid, it being the balance due, 
ſaid mortgage was to be void. Quintard ever re- 

mained in poſſeſſion of the premiſes. | 


The jury found a verdict for the defendant, which 
was accepted by the court. 


It did not, appear in this caſe that the defendant 
was anywiſe the cauſe of ſaid deed's remaining fo long 
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* unrecorded, or but that it was owing to the negli- 


genes of the town clerk. The new note for { 52 
. lawful money appeared to be a part of the original 
mortgage money, and the changing of the ſecurity 
had not diſcharged the debt nor altered the lien 
upon the land: N 


Nallet unf Mallet. | 


CTION of ejectment. Iſſue to the jury. A Awitneſs be- 
witneſs was produced and ſworn and under the 1 
witneſſes oath he was examined touching his intereſt „itneſſes TS 
and purged himſelf ; the party then moved to intro- and purgak 
duce witneſſes to prove his intereſt 3 but by the — 
court - this may not be done. reſort SETS 


The party has his election, either to prove the in- Pra- 
by common law evidence, or to appeal to the 
witneſs to declare, under the voire dire or witneſſes 
oath, whether he is intereſted or not; but after he 
has appealed to the witneſs and examined him, he 
may not reſort to common law evidence to criminate 


Knap ver/. Sacket. 
rio of trover for a veſſel. - Iſſue to the jury. A perſon who 


| 11 The diſpute was reſpecting the property. . 
Ducderhill of N. York, owned the veſſel; the plain- che name of a- 


nother, ſhall 


tiff claimed her b, virtue of a bill of ſale from Cloſe, nt be admit- 


captain of the veſſel and agent for ſaid Underhill ; ted to teſtify he 


the defendant ſet up title to her in virtue of a pur- bad no right 
chaſe from ſaid Underhill, ſubſequent to the bill of ON Sa 
. ale from Cloſe—whoſe power of agency and right to neſſed by ſub- 


was drawn in queſtion. And the defendant ſeribing wit- 


moved that Cloſe might be ſworn as a witueſs; but neſle⸗ by be 


by the court was not admitted, for after he has exe- fhem ir td be 


Cuted a bill of ſale in the name of Underhill, it ſhall had. 


not lie in his power to ſwear that he had no right to 


do it. 


i HY, 


502. 


What one co- 
obligor has 
ſaid who is not 
ſued, cannot 
be given in ev- 
idence againſt 
the other. 

The creditor 
conlenting to 
the releaſe of 
one joint debt- 
or is a releaſe 
of both. 
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The defendant offered a bill of ſale of ſaid veſſel; 
witneſſed by two ſubſcribing witneſſes which was 
denied to be genuine. The defendant offered to 

rove the execution by compariſon of the hand-writ. 
ing—but by the court, it will not do to admit the 
loweſt kind of evidence to authenticate a deed, when 
it is apparent that the party has better evidence in his 
power, "which might have been produced. The bill 
of ſale was rejected. | 


Sheriff Abel verſ. Sarah Forgue. 


CTION of debt on a bond for C 126, dated the 
12th of Oct. 1791, wherein the defendant 

with Hannah Bulkley, bound themſelves jointly, 
and ſeverally to the plaintiff, upon the following 
condition; that whereas Jonathan Bulkley and 
Francis Forgue, are in priſon upon an execution in 
favor of Aaron Hawley againſt them, for 6 24 debt, 
and Z 13-16-3 coſt, which is dated the 2oth of Aug. 
1791 ; now if the ſaid Jonathan and Francis ſhall 
abide true and faithful priſoners until legally diſchar- 
ged then ſaid bond is to be void: Breachalledged, that 
aid Francis on the 14th of Jan. A. D. 1792, made 


' his eſcape from gaol without conſent of the plaintiff 


and the gaoler, and that ſaid execution and bond re- 
mained unpaid and unſatisfied. | 


The defendant plead in bar—That on the 4th of 
Nov. A. D. 1791, the ſaid Jonathan and Francis be- 
ing joint debtors impriſoned on ſaid execution, the 
plaintiff agreed with ſaid Hannah that in caſe ſhe 
would pay to him £15 he would conſent that ſaid 


Jonathan ſhould go out of priſon ; and that he would 


never make any demand upon her or the ſaid Jonathan 
on account of ſaid execution or ſaid bond, or in any 
way or manner ſue them, or either of them; and the 
ſaid Hannah did then and there pay and ſecure to the 
plaintiff ſaid ſum of C 1 5 which he accepted and there- 
upon and in conſideration thereof did give to the ſaid 
Jonathan liberty and licence to depart ; at, ſaid gaol, 
and from his impriſonment on ſaid execution, and to 


go whereſocyer he pleaſed; and the ſaid Jonathan 


JANU ARY TERM, A.D. 1793; 


did on ſaid 4th of Nov. depart from gaol, and from 
his impriſonment with the free conſent of the plain- 
tiff; and ſaid Francis afterwards, viz. on the 14th of 
Jan. A. D. 1792, departed from ſaid gaol and his im- 
priſonment, as well he might. 


The plaintiff replied—Traverſing the agreement 
alledged in the defendant's plea to have been made 
with ſaid Hannah alſo ſaid Jonathan's departing from 
gaol with his conſent on the 4th of Nov. A. D. 1791. 


The defendant rejoined, affirming her plea in bar, 
upon which iſſue was joined to the jury. 
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The jury found the facts alledged in the plea in 


bar, and for the defendant to recover her coſt. 


On the trial the plaintiff offered to prove what ſaid 
Hannah had faid, but by the court was not per- 
mitted ; ſhe is not a party to the ſuit, and what 
one co-obligor has ſaid cannot be evidence againſt 
the other. IS: 


The plaintiff moved in arreſt of judgment, that ſaid 
| ſue was immaterial. | 


By the court—The motion in arreſt. is inſufficient, | 
and the defendant muſt have judgment. The plain- 


tiff's conſenting to the releaſe of ſaid Jonathan from 
impriſonment on ſaid execution was a diſcharge of 


faid Francis. For where two are jointly charged and 


impriſoned on an execution, the creditor's conſenting 
to the releaſe of one, is a diſcharge of both. | 


AD—— — —— 
Litchfield County, Jan. Term, A. D. 1793. 
Ives verſ D'Wolf. 


Wolf vs. Ives on a note of fam to a 


E. ae to reverſe r an A plea of non 


action, brought b 
of 


7 £5, dated the 6th of May, A. P. 1791. 


* 
. 


note to which 
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no anſwer is The defendant plead—That the note on which, &c. 


4 was not his act and deed. To which plea the plain - 
duffcient. tiff gave no anſwer. 


1 juſtice gave judgment—That the defendant's 
plea was inſufficient, and for the plaintiff to recover, 
Error aſſigned That faid juſtice ought to have an- 
ſwered to the facts in the plea; or if he conſidered it 
as demurred to, to have given judgment that faid plez 


was ſufficient. 


| Judgment—Manifeſt error, for the reaſons aſſigned. 


Juohnſon wer. Hills. 
A writ direct- RIT of error to reverſe a judgment of the 
a _ county court in an action johnſon vs. Hills, 
by name, wich- by Writ directed in the words following, viz. Whereas 


out deſcribing uo proper officer can be had to ſerve this writ, with · 
his place of a- out great charge and inconvenience, this writ is di- 
bode, is good. reQted to Roger Cogſwell an indifferent perſon. to 
ſerve and return. | bh 7% 
Plea in abatement—That Roger Cogſwell to whom 
this writ was directed was not deſcribed of any lace, 
town, county, or ſtate ; whereas he was of king 
ton in the county of Litchfield. Demurrer. 


Judgment That the plea is ſufficient | 
Error pee ſaid plea was inſufficient, and 
ought ſo to have been adjudged. 


Judgment—Manifeſt error. The ftatute requires 
that the authority figning the writ ſhall inſert the name 
of the indifferent perſon, and the reaſons of the di- 
rection, without any thing more; if this is too looſe, 


the legiſlature will correct it. 
Newhal ver. Wadhams. 
Avitneſe's ſa - | 
ing tare A CTION for a fraud in the fale of a horſe. Ile 
would fwear fr to the jury. The defendant offered to prove 
only te Hes that one of the plaintiff's witneſſes had declared that 


credit. he would ſwear to any thing, if he could get 6/dy it 
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The evidence was admitted, as it went to leſſen the 
weight of his teſtimony. | 


Timothy Dutton verſ County of Litchfield. 


CTION declaring, that — Hyrlburt was 
impriſoned on an execution is lawful 
money, in his favor; and that on the ad of June, A. 
D. 1790, he made his eſcape through the inſufficiency 
of the gaol. Plea—Not guilty. Itfve to the court. 


Judgment That the defendants are guilty, and 
that the plaintiff recover ( lawful money, the ſpecial 
damages only. Vide Staphorſe vs. County of New- 


Haven, Aug. term, A. D. 1789. n 


Hurd verf. Hull. 


\ETITION for a new trial on account of having 2 
F miſplead. The petition was continued from pa at be 
court by the agreement of the parties, and was paid, is void. 
now to have been heard on the merits; and it being 
now diſcovered that the duty had never been paid on 
the petition, this queſtion was put to the court— 
Whether the duty might now be paid and certified, . 
and the cauſe proceed. 1 


By the court The ſtatute is expreſs and poſitive 
that no writ ſhall be valid, &c. unleſs the duty is paid 


and certified; and the agreement of the parties ean- 


not alter the law. 
\ - Holabert «rf Blakely. 


A CTION of treſpaſs for cutting the graſs, eating , durchaf 
A up the feed, & c. on a certain piece of land de- — — 


ibed in the declaration. or who ſold the 
land for pay- 


Plea in bar—That the plaintiff owned ſaid land in ment of taxes, 


right of his wife; that he put it into the liſt ; that Ine — 


Mitchel, a collector of taxes, levied his warrant expired 
upon it, and took it for taxes due from the plaintiff, A collector may 
S327 "4 " 9 2 ** m. ö not take the 
7 eee Rr r W bole of a 
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man's intereſt auyertiſed and ſold it according to law to the defend. 
for a ſhorter ant for the term of three years, and gave him a 
term than he . . . 

has in it, but proper deed or leaſe of it for ſaid term, and the plain. 
muſt take ſuch tiff failed to pay faid taxes, intereſt, and coſt within 
part as 1s ne. one year, and ſaid leaſe was recorded, and the defend. 


5 | « "ay ant entered and id the facts complained of, as he had 
good righito de 


The plaintiff replied That the defendant entered 
upon ſaid land, and did the facts complained of with- 
in one year from the ſale of ſaid land by the collector, 
and the giving of ſaid leaſe. Demurrer. 


Judgment That the reply is ſufficient. 


Two queſtions are made iſt. Whether any leſt 
eſtate in lands than a fee, is liable to be taken for tax - 
es? 2d. Whether if it is, the collector may take 
the whole, and diſpoſe of it, for a ſhorter term than 
the debtor hath in it, and thereby deprive him of his 
whole living during that period—or, whether he muſt 
not take ſuch part only, as being diſpoſed of during 
the whole of the debtor's term in it, will be ſufficient 
to pay the taxes, and leave the reſidue, provided the 
taxes are not ſufficient to ſwallow up the whole ? 


The ſtatute is That all the real eſtate that any one 
is ſeized and poſſeſſed of in his own right in fee, 
ſhall be liable, and ſtand chargeable with all public 


taxes due from the owner, &c. 


The reply is no anſwer to the plea, becauſe it doth 
2 traverſe the time of doing the facts, alledged in 
[ e plea. * 


All a man's perſonal eſtate, witk certain exceptions, 
is liable for the payment of his taxes —and by the 
ſtatute all his real eſtate which he is ſeized and poſ- 
ſeſſed of in fee, is madg liable to the payment of his 
taxes; of conſequence all other eſtate which may 
artake of the nature of both real and perſona! is lia- 
le: Whenever it becomes neceſſary to take prop | 
from the debtor to ſatisfy his juſt debts, fo much mu 
be taken, as is neceſſary to ſatisfy the demand; but 
.. Kt ought to be taken in fich a manner, as will be leaſt 
| prejudicial and diſtreſſing to the debtor ; To take the 


* 


whole of the plaintiff's intereft for three years, was 
not neceſſary, and muſt be very diſtreſſing to him ; 
whereas to have taken the whole of his eſtate in a 
part, would equally have anſwered the demand, and 
left him the means of ſubſiſting. And this is anala- 
gous to the proceedings upon an elegit in Great-Brit- 
zin, where the debt is levied and ſatisfied from one 
half of the profits of the land, &c. 


Vaughn ver/: Sherwood. 


CIRE FACIAS calling upon him as agent, fact- A garniſheehas 
or, &c. to account for the effects of Cod- — wy oxy 

greave in his hands, an abſent abſconding debtor. facias againſt 
The plaintiff not needing the aid of the defendant's the ii re 


cath, or fearing it would be againſt him, did not re- quire it or not. 
quire it, and made a queſtion, whether the defendant 
might be ſworn and teſtify in the caſe, unleſs the 
plaintiff required it ? Ke | 

By the court—The law conſiders it as a matter of 
account, and either party hath right to the benefit of 
the garniſhee's teſtimony. The garniſhee was ad- 
gutted and ſworn. | | 


Filly verſ Brace. 
CTION on note, dated 2 th of Feb. A. D. 1789, rs 20 
for C24 lawful money, payable on the 1ſt of for a certain 


Nov. then next, with intereſt ; writ dated the 16th ſum, and there- 
upon C. truſts 


day of Jan. A. D. 1790- | B.and takes his 
Plea in bar—That there was endoyſed on the back 1 Payable 
of ſaid note the following conditions, viz. The con- time, and B. 
ſideration of the within note is ſuch, that the within gives A. his 
hamed Filly did give ſaid Brace a recommend to E. gote for the 


liſha Corniſh for fifteen or twenty pounds lawful e 3 


money ; if the ſaid Brace doth hold the ſaid Filly after B's note is £ 


barmleſs from that debt, then the within obligation — — _ 
to be void; otherwiſe to be in force: Averring that chat, if he holde 
the plaintiff had never been damnified, but had ever A. harmleſs 


deen ſaved harmleſs from ſaid recommendation. tom ſaid debt 


@ .- 
- 


* 
9893 we ———— ͤ tw... ——— 2 
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to C. then ſaid Plaintiff replied That at the ſpecial inſtance and 
1 requeſt of the defendant he gave him the following 
ſaid debt to C. recommendation, viz. Nov. 2oth, A. D. 1788, This 
before his note may certify to you Mr. Eliſha Corniſh, that I will war. 


is payable to , , 
4129 de rant Mr. Nathaniel Brace's note good for fifteen or 


buadle upon it. twenty pounds. Jonathan Filly, jun. That on the 


credit of ſaid writing, ſaid Corniſh truſted the defend. 
ant and took his notes, one for { 13, dated 20th Nov. 
A. D. 1788, and one (8-10, dated the 21ſt of ſaid 
Nov. both payable on the 1ſt of Oct. then next; that 
the defendant had never paid ſaid notes nor either of 
them; that the defendant on ſaid 1ſt of Oct. A. D. 
1789, was wholly inſolvent, and ever fince had been 
totally unable to pay ſaid notes; that on the 7th of 
OR. A. D. 1789, ſaid Corniſh put ſaid notes in ſuit; 
recovered judgments and executions upon them a- 
gainſt ſaid Brace, which executions on the day of 
Aug. A. D. 1790, were returned non eft ; that there- 
upon the plaintiff became liable to pay ſaid debts to 
+ ſaid Corniſh, who had proſecuted him and compelled 
him to pay ſaid debts; and ſo the plaintiff had been 
damnified, &c. | 


The defendant rejoined—Traverſing the plaintiff's 
having been compelled to pay ſaid, debt, or his having 
paid it in any manner, and demurred to the reſidue 
of the reply. 


Judgment Plaintiff's reply inſufficient z upon the 
ground, that the plaintiff's being liable for ſaid debt 
is not a cauſe of action. Hart vs. Bull, Kirby's Rep. 
396; and the caſe of Brentnal vt. Helms, &c. adjudged 
New-Haven, Aug. term, A. D. 1791. Further, the 
plaintiff's action was commenced long before the ex- 
ecutions of Corniſh againſt Brace were returned jun 
eft inventus ; that it did not appear at the time when 
this action was commenced, but that Brace would 
pay ſaid executions, and fave the plaintiff harmleſs. 


Roor difſented—The caſe of Hart vs. Bull, does 
not compare with this caſe. That was upon an indem- 
nifying bond given by Bull after Hart had become liable 

upon the notes, and was ſued the next day; the bond 
therefore could not have been given to indemnify 2. 
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gainſt a mere liability, but an actual damnification 
upon the notes, and Bull ought to have had a reaſon- 
able time allowed before a ſuit was brought on the 
bond. 


Nor does the caſe of Brentnal and Helms apply in 
this caſe. That was an action brought upon a prom- 
iſe of general indemnity, againſt an obligation entered 
into by the plaintiff, with the defendants, to the treaſ- 


urer of the ſtate, at their ſpecial requeſt, and for their 


ſole duty. The court determined in that caſe, that a 
mere liability to be ſued, was not a good cauſe of ac- 
tion, upon a general indemnity. Vide New-Haven, 
Aug. term, A. D. 1791. 


The notes given by Brace to Corniſh were due and 
payable on the iſt of Oct. A. D. 1789. The recom- 
mendation was given on the 2oth of Nov. 1788. The 
note on which, &c. given to the plaintiff for indem- 
nity, was dated the 25th of Feb. A. D. 1789, paya- 
ble on the iſt of Nov. A. D. 1789 ; and delivered to 


the plaintiff with this condition endorſed upon it. 


The conſideration of the within note is ſuch, that the 
within named Filly, did give ſaid Brace a recommend 
to Eliſha Corniſh, for fifteen or twenty pounds lawful 


money; if the ſaid Brace, does hold the ſaid Filly 


harmleſs, from that debt, then the within obligation 
to be void, &c. | 


The true conſtruction of theſe tranſactions and of 
the note in ſuit, appears to be this ; you have recom- 
mended and warranted my notes toE. Corniſhfor { 20, 
which are due on the iſt of Oct. A. D. 1789—in con- 


ſideration thereof, I Brace give you my note payable 


the 1ſt of Nov. A. D. 1789, with this only condition 
and ſaving ; that if I pay ſaid Corniſh his debt, by the 


1ſt of OR. when it is due, or before the 1ſt of ſaid Nov. 
and fave you harmleſs, then this note ſhall be void ; 


otherwiſe ſhall be an abſolute note for the ſum there. 


in ſpecified. Upon this conſtruction it is clear, that as 


Brace had failed of paying ſaid debt to ſaid Corniſh 
by the 1ſt of Nov. and thereby ſaved ſaid = harm- 
leſs, he had become liable upon his note to Filly, the 
ſame as an abſolute note—which places the caſe up» 


og 
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on quite a different footing, from that of a general 
promiſe of indemnity. 


This judgment was reverſed upon a writ of error 
in the ſupreme court of errors, June A. D. 1794 ; for 
the reaſons following, viz. | 


IT has been a queſtion much diſcuſſed, whether a 


| perſon having become ſurety for another and having 
taken any obligation to ſave him harmleſs on account 


of his having become ſurety, may have an action on 
the ground of a damnification, before he has actually 


paid the debt; or at any rate, before judgment is re- 


covered againſt him and his body taken by the exe- 
cution. There can be but little doubt concerning 
this queſtion if it be taken up on the foot of reaſon 
only, without reference to any legal deciſions. There 


certainly can be a damnification, a loſs, or ſuffering, 


without paying a farthing of money towards the debt, 
or without being committed on the execution. - It 
would be abſurd to ſay that an arreſt of a man's per- 
ſon on mean proceſs and obliging him to procure 
bail, or putting him to the neceſſity of attending 


eourt, on a ſuit brought againſt him for the debt, 


would be no damnification. | 


But the authorities are not ſilent on this ſubject: 
In Croke Eliz. page 53 is reported a caſe in favor of 
the ſheriffs of the city of Norwich againſt Bradſhaw, 
for an eſcape out of priſon. The defendant after ver- 
dict againft him, moved in arreſt of judgment, be- 
cauſe it was alledged in the declaration, that the 


plaintiffs were merely chargeable with the debt, but 


did not ſay that they were charged with it, nor ſhew- 
ed that they were otherwiſe damnified. But it was 
determined by the court, that on a liability to be ſued 


by the creditor, an action might be maintained b 


the ſheriffs. It is true the court ſaid that the defend- 


ant did wrong to the plaintiffs by the efcape and 
therefore was liable to them, but though the court 
ſo ſaid, they never could have adjudged the defend- 
ant to have been liable to the ſherifs for the eſcape 


| merely, if the creditor had been barred of his ſuit 


againſt them. 
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In Cro. Eliz. 123 is reported a caſe in favor of 
Barkley and Gibbs, bailiffs of the city of Worceſter, 
vs. Kempſtow. The declaration ftates that one 
Worſely was arreſted in an action returnable before 
the bailiffs, chamberlain and aldermen of the city of 
Worceſter, and that the plaintiffs were keepers of the 
priſon in the above ſaid city, and that the defendants 
owned a houſe adjoining to ſaid priſon, - in which the 
bailiffs had uſed to commit their priſoners to be ſafe- 
ly kept; that Worſely being arreſted was by the 
22 committed to priſon, and the defendants 


ring ſaid houſe adjoming the priſon, in confidera- 
tion 


at the plaintiffs committed the prifoner to him 
to keep, by which he might make his commodity, by 
uttering his meat and drink, and might have a great 
benefit as he uſed to have, promiſed to keep him ſafe- 
ly and fave the plaintiffs harmleſs of all eſcapes ; 
whereupon they committed the priſoner to his houſe 
to keep, &c. and he ſuch a day ſuffered him to eſ- 


cape, &c. Upon non aſſumpſit pleaded, a verdict 


was found for the plaintiffs—and it was moved in ar- 
reſt of judgment, that the plaintiffs did not ſhew how 
they were damnified, &c. but the motion was over- 
ruled by the court, becauſe to uſe their own words, 
« Immediately on the eſcape, they were damnified 
and in danger of being ſued, and might ſue the de- 
fendants preſently and not tarry till they were ſued.” 


In Cro. Eliz. 264 is reported the caſe of Ruſh a- 
gamſt Redgebey, which was an action of debt on an 
obligation to ſave harmleſs J. Robinſon on an obliga- 
tion; and on the plea of non damnificatus, it was re- 
plied that judgment had been recovered by ſaid Rob- 
inſon againſt the plaintiff, The defendant rejoined, 
that he himſelf had retained an attorney in ſaid ſuit, 
and the plaintiff was at no expenſes, nor arreſted on 
it, nor were his goods or lands ſeized ; and that after 
judgment he was not damnified; a demurrer was 


taken to the rejoinder. All the court reſolved for 


the plaintiff, for that by the very judgment he was 
damnified; and that if after the judgment he had 


paid the debt it would not ſerve, for he was damnified | 
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Agreeably to this doctrine is that laid down in the 


caſe of Bothright againſt Harvey in Cro. Eliz. 369, 


In Broughton's caſe alſo, 5 Cook 24 a quotation is 
made of the year book 18 Ed. 4. 27 C. wherein it 
was faid by Bryan and Littleton, «that terror of ſuit, 
ſo that one dare not go about his buſineſs is a damni- 
fication, although he be not arreſted or forced by 
proceſs,” &c. | 


It was argued by the council for the defendant 
error, that if there ſhould be any doubt with reſpect 
to the ancient deciſions, yet thoſe of modern times 
have been decidedly againſt the plaintiff in error ; 


but on careful examination it will be found that the 


ancient and modern deciſions have been correſpond- 
ent with each other. The modern deciſions have 
been on the queſtion, whether an action can be main- 


. tained againſt a bankrupt after an act of bankruptcy 


committed and a certificate obtained, by one who has 
been ſurety for him to his creditors, if ſuch creditor 
on neglect of payment commence his action againſt 
the ſurety, before the bankruptcy, but the ſurety doth 
not ſettle the debt either by paying the money, or be- 
ing committed to priſon, till after the bankruptcy, in 
ſuch caſe the courts in Weſtminſter, have decided that 
a recovery may be had againſt the bankrupt ; becauſe 
though he ſurety previous to the bankruptcy might 
have a demand ſounding in damages againſt the bank- 
rupt, yet he had no afcertained debt which he could 
ſwear to and prove under the commiſſion; it did not 
become properly ſpeaking a debt, before the payment 
of the money, or (which is eſteemed equivalent to 


paying the money) before a commitment of the ſure- 


ty to priſon on the execution. It is true Lord Manſ- 
field in the caſe of Taylor againſt Mills and Magnall 
Cowper 527, ſpeaking of Taylor at the time when 


Mills, &c. committed an act of bankruptcy ſays, “ He 
was not damnified at that time, and till damnified 
(which he could not be till he had been called upon 
and had paid) he could not bring an action.“ 


The caſe was this Taylor was ſurety for the debt 
of Mills and Magnall, which became due before their 
bankruptcy ; but he did not pay it until after their 


* 
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bankruptcy. The queſtion was, whether he ſhould 


recover againſt; them on account of having paid this 
debt, and Lord Mansfield rightly determined that he 
ought to recover, becauſe he not having paid the 
debt till after the bankruptcy, could not come in as a 
creditor under the commiſhon. But his aſſertion, 
if it be ſo underſtood, that an action never could be 
brought by the ſurety before he had paid the debt of 
his principal, was a mere obiter opinion, and not ap- 
plicable to the cauſe then before him; and beſides is 
contradictory to common ſenſe and to other judicial 
determinations on the ſubject. It was enough in that 


caſe that Taylor could not ſwear to any preciſe debt 


before the bankruptcy, and therefore he ought to re- 
cover after. | | 


The caſes of Chilton againſt Wiffin and Crom- 
well, and Goddard againſt Venderheyden, the for- 
mer reported in 3 Wilſon 13, the latter in 3 Wilfon 
262 and alſo in 2 Black. 794, were relied on by the 
council for the defendant in error, as being in point 
for the defendant. But both of thoſe cauſes appear 
to be decided on the ground heretofore alluded to, 
and not on that on which the preſent caſe ſtands. 
The queſtion in thoſe caſes was, whether the plain- 
tiffs having paid debts for the defendant, after their 
(the defendants) bankruptcy, ſhould recover againſt 
them, notwithſtanding they had been ſued for and 
liable to pay the ſame debts before the bankruptcy z 
and it was determined by the court that they ſhould 


recover. 


In the caſe of Chilton againſt Wiffin and Crom- 
well, the plaintiff did not pay the money at all, but 


was committed to priſon on the execution, and the 


court determined that his being committed to priſon 
was equivalent to his paying the debt, or in other 
words, that the debt by fuch commitment was aſcer- 
tained againſt the defendant. The court in giving 
their opinion in page 14, ſay that until the plainti 

was impriſoned, no debt was owing from tlie defend- 
ant to the plaintiff, and that the defendant was not 
indebted till the tr f was in priſon upon 


. 
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judgment and execution for a certain ſum, and that 

as the plaintiff could not come in as a creditor for the 
amount of the judgment under the commiſſion, he 
could not be barred. 8 


In page 17, after having very fully gone into the 
caſe they conclude with the following words, “ Up- 
on the whole, no debt can be barred but what was a 
debt contracted with certainty before the act of bank. 
ruptey. Did the defendants owe the plaintiff Chil. 
ton £ 308-10 and coſt before he rendered his body in 

ſatisfaction thereof, (which we take to be the ſame 
thing as if he had actually paid the debt and coſt) ? 
They certainly did not. They had promiſed to 7 
the money, to furniſh the money to take up the il 
and note and to ſave the plaintiff Chilton harmleſs; 
they broke their promiſe. Chilton was terrified and 
arreſted. There was an injury to a certain degree, but 
no debt owing by the detendants to Chilton before 
his body was in execution for the certain ſum. How 
could the plaintiff Chilton at the time of the com» 
miſſion of bankruptcy's iſſuing, have ſworn to a debt 
before he had advanced a ſhilling for the defendants? 
He certainly could not. But now his body being in 
exccution, he has thereby paid the debt; ſo the 
ſtea muſt be delivered to the plaintiff, and he muſt 
ave judgment,” Tt will be obſerved that the court 
ſay, « there had been an injury to a certain degree” 
before the bankruptcy. And undoubtedly for this 
injury an action could have been maintained and a | 
recovery had pro tanto. 


In the caſe of Goddard againſt Vanderheyden, the 
reaſoning of the court is the ſame as in the caſe of 
Chilton vs. Wiffin and Cromwell. In giving their 
EI. opinion 1n that caſe it is thus laid down by Jets 
we 8 the 3d of Wilſon 270. „ If A has a bond of in- 
| demnity from B and the condition be broken, and af- 

terwards B becomes bankrupt before A has been ſued 

or damnified, though A has a good cauſe of action 
| againſt I before the act of bankruptcy, yet as A had 
not been damnified by paying any certain ſum of 
money, by B's breach of the condition, A cannot poſe 
ſibly ſwear to any debt due and owing from B at the 
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time of the act of bankruptcy. Suppoſe a leſſee 
ploughs up meadow ground for which he is bound to 
pay the leſſor a certain ſum. of money as a penalty, 
can that 2 be proved as a debt under a com- 
miſſion of bankruptcy ? It certainly cannot.“ 


In page 272 they make uſe of the following ex- 


preſſions, In aſſault and battery before bankruptcy, 


during the bankruptcy the plaintiff has a verdict with 
damages, but had not judgment till after the certifi- 
cate 3 the court was of opinion the plaintiff could 
not come in under the commiſſion ; that it was not a 
proveable debt, or a debt due at the time of the bauk- 
ruptcy,and quote Walter vs. Sherlock, Hil. 23 Geo. 2. 


It is very evident that in the laſt cafe put as well as 
in the others, there was really a cauſe of action exiſt- 


ing, for which damages could be recovered before the 
bankruptcy, and yet when the damages were afſcer- ._ 


tained by judgment after the bankruptcy, that judg- 
ment would be conſidered as a good debt againſt the 
bankrupt notwithſtanding his certificate. The caſes 
in 3 Wilſon 346 of Young and Gill vs. Hookley and 
of Paul againſt Jones in 1 Durn. $99 were decided 

Chilton againſt 
Wiffin and Cromwell, and Goddard againſt Van- 
derheyden. | ' 


Among the more ancient authorities Broughton's 
caſe in 5 Go. 24 was relied upon by the defendants in 
error, but no more was determined in that caſe than 
that the obligee in a bond to ſave harmleſs might vol- 
untarily pay the debt he was bound and liable to pay 
and bring his action againſt the obligor and recover 
for the money ſo paid by him as well as if he had 
_ compelled to the payment by a compulſory pro- 
ce | 


Nor is the 3 Brown 502, cited * council for 
the defendant more in his favor. The point deter- 
mined in that caſe was, that an obligee in a bond to 
ſave harmleſs, having paid part of the debt for the 
obligor before his bankruptcy and a part after (the 
bond being forfeited at the time of the firſt payment) 
might come in as a creditor under the commiſſion for 
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the whole dept; an inference certainly could not be 
drawn from his coming in as a creditor for what he 
paid before his bankruptcy, that he had no cauſe of 
action, for ſuch ſum paid, at the time of payment. For 
ſuppoſe no ſum had been paid by him but what waz 
paid before the bankruptcy, and the remainder of the 
debt had been paid by another perſon after the bank- 


ruptcy; or ſuppoſe the remainder had never been 


paid? Would not an action have been ſuſtained im- 
mediately on the payment of this ſum ? Would not 
his being obliged to pay it be a damnification ? There 
can be no queſtion about it. There is not evena 
dictum but that on the payment of money an action 
will lie to recover ſo much as is in fact paid. l 
It is therefore clear from adjudged caſes that an ac- 


tion may be maintained on an obligation covenant or 
engagement to ſave harmleſs, if a ſuit be previoulh 


brought againſt the obligee, &c. by the creditor, 
whole debt he became ſurety to pay; or even if there 


is an attempt or threatening to bring a ſuit ſo as to 
affrighten and terrify him. Whether, if the money 


be not paid to the creditor by the time ſtipulated, and 


whether, if ſuch obligee or covenantee be barely lia- 


dle to pay the debt an action may be maintained by 


him againſt the obligor, is {till the queſtion ? To this 
the 3 Bulſtrode 233 is directly in point, in which the 
fole queſtion was whether an action would lie ona 
mere liability to pay, and it was determined that it 
would. | | | 

So in Salk. 197, it was ſaid by the court, «That 
where the counter bond or covenant is given to ſave 
harmleſs from a penal bond before the condition is 
broken, then if the penal ſum be not paid at the day, 
and fo the condition not preſerved ; the party to 


ſaved harmleſs does by this become liable to the pen- 


alty, and ſo is damnified, and the counter bond for- 
feited.” Though in the ſame cafe the court held, 
where the action was brought by the covenantee, on 
a covenant of quiet enjoyment of lands affigned by 2 
leflee to him and that he ſhould be clearly diſcharged, 
or otherwiſe indemnified from all arrears of rent due 


f from the leſſee, « that rent remaining in arrear 200 


111 DA i. ff... 


R_— © 0. < -— 


N GS ' 


2 


NA 


2 _ 


N . 


JUNE; A. D. 1794. 


not paid, is not a damage unleſs the plaintiff be ſued 
or charged; and if paid any time before ſuch damage 
incurred by the plaintiff it is ſufficient,” not to men- 
tion that in Cro. Eliz. 53 which has been before cited 
the court expreſsly ſay, that on a liability to be ſued'the 
ſheriff may maintain an action. | 

We think therefore that a liability to be ſued or to 
pay 3 a liability every moment to be arreſted or to 

ve property taken, neceflarily carries with it a 
damnification to the perſon thus liable to be ſued ;; if 
the principal debtor, for whom ſuch perſon was 
bound be reduced in his circumſtances or inſolvent, 
and in ſuch caſe no expreſs damages need be proved. 


It was ſaid by the defendant in error, that the re- 
commendation given by the plaintiff in error, was 
that the defendant was good for fifteen or twenty | 


pounds; but that the credit given him was for twen- 


ty-one pounds ten ſhillings, and that therefore the 
Plaintiff in error was not holden by the recommen- 
dation ; to this may be anſwered, that the largeſt note 
being given on a day previous to that on which the 
other was given, the plaintiff in error would be liable 
on the recommendation for the nine pounds at leaſt ; 
but at any rate the defendant in error ſhall never fay 
that the plaintiff in error was not liable on the recom— 
mendation when he conceeds, that by means of it, 
he obtained the credit; and that ſome months after 
the recommendation and credit was given he gave 
the note of indemnity to ſecure the plaintiff in error 
againſt all damages he might be liable to in conſe- 
quence of this very recommendation. 


Upon the whole we are of opinion, that as the 
plaintiff in error was liable to pay the debt to Corniſh 


and to be arreſted and to have his property taken 


therefor ; and as the defendant in error was reduced 
in his circumſtanees and inſolvent, at the time when 
the ſuit was commenced on the note of indemnity, 
there were ſufficient ground of. damnification to en- 
title the plaintiff in error to his action and conſequent- 


ly the judgment of the ſuperior court ought. to be tre- 


518 LITCHFIELD COUNTY, 
Nelſon verſ. Hammond. 
ooh eat RROR to reverſe a judgment of the courtty 


peal in an ac- court, denying an appeal in an aCtion of debt 
tion on book, by book, for a ſum more than {20, and demanding 


3 in damages Z 30, brought by Nelſon vs. Hammond. 

amount to£20 The defendant plead in abatement—Diminution of 

2 — _ in the record. This was objected to as improper z if 
- the writ of error hath not ſet forth the record truly, 


ſerted in the 8 
objection, that the defendant may plead nul tie! record, or take advan- 


1 tage of the variance in abatement; but if the county 

nd. court hath not given out the whole record, the plain- 
tiff may alledge diminution, and pray a certiorar: to the 
judge or the court in which the record is, to certify 
the whole record. | 


The defendant took back his plea and plead—That 
there was no ſuch record and judgment, &c. Upon 
inſpeCtion the court found that there was ſuch a re- 
cord, &c. The defendant offered a copy of a book 
which was for leſs than Z 20 certified by the clerk to be 

| a true copy of the plaintiff's book, lodged on file. 


By the court—If the defendant would have. advan- 

tage of this, he ought to have inſerted the book in his 

objection to the appeal, and ſo placed it on the re- 
cords of the county court. 


The defendant then plead Nothing erroneous in 
the record and judgment, &c. | 


Judgment—Manifeſt error ; for from the record it 
appears that the cauſe was appealable. 


On an objec- 


Hubbel, executor of Hendrick Winegar very. 
Peter Prat. | 
An executor 


has no right to Panic in chancery ; ſhewing, that ſaid Prat 
t 


petition rela- was a collector of taxes for the town of Kent; 

A lands, that he had a tax againſt ſaid Winegar, for {22 ; that 
8 wanted * S . . . 

o pay debts, he levied upon a tract of land, deſcribed in the peti- 

to pay 33 

or is partieu- tion, worth {249 lawful money, and ſold it on the 


ifed by thewil, 20th of March, A. D. 1787, to Botsford for ſaid 
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taxes and coſt, that Botsford had re-conveyed faid land 
faid to Prat; that ſaid Winegar died in July, 1787, 
having appointed the petitioner his executor ; that the 
eſtate was inſolvent ; that ſaid Prat exhibited ſaid 
taxes to the commiſhoners as a claim againſt ſaid eſ- 
tate, and had them allowed ; that the petitioner was 
ignorant of ſaid ſale and deed, until aſter a year had 
elapſed from the ſale ; that the heirs of ſaid Winegar 
were minors ; that ſaid Winegar refuſed to receive 
ſaid taxes, intereſt and coſt, and to releaſe ſaid lands; 
praying that he might be compelled to do it. | 


1 F. the is it appeared—That the land was 
worth much more than it was ſold for; that ſaid 
Winegar's eſtate was not inſolvent ; that the execu- 
tor had diſcretionary power given him by the will, 
to ſell lands, if neceſſary / for certain purpoſes ; that 
ſaid Winegar had perſonal eſtate to pay ſaid taxes, and 
other lands which were clear. | 


After hearing the caſe upon the merits, the court 
diſmiſſed the petition ; becauſe the executor did not 
ſhew that he had right to bring this petition as it was 
not wanted to pay the debts, nor to anſwer the pur- 
poſes of the will. The right therefore if any exiſted, 
was in the heirs of ſaid Winegar, and not in the exe- 
cutor. 


| Day ver/. Leavenſworth. 


CTION on bond for { 1000 3 conditioned 5 ne — 
pay £859 in loan office certificates of the U- 4 1 
nited States, payable on demand, dated the 1cth of — the 
. March, A. D. 1790. Special demand made on the time of the 


25th of May, A. D. 1791. | contract. 


Caſe was defaulted And upon a hearing in dama- 
it ges, the court aſſeſſed the damages according to the 
value of the ſecurities at the date of the bond, they 
being immediately due and payable at the option of 
the creditor, and not at the time of the demand. Vide 
Babbet vs. Balding, and Curtice vs. Whipo, Fairfield 
Aug. term, A. D. 1792. | 
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Towns not lia- 
ble for the de- 
fault of their 
conſtables, in 
the execution 
of their office. 


LITCHFIELD COUNTY, 


Hurlburt verſ. Ebenezer Marſh, & the Town of 
| Litchfield. _ x ? 


CTION of the caſe ; deelaring, that the town 

of Litchfield in Dec. A. D. 1789, choſe and 
appointed Andrew Adams, jun. a conſtable for A. D, 
1790, who was duly ſworn ; that in Jan. A. D. 1790, 
he delivered to ſaid conſtable Adams an attachment 
in his favor againſt Zebulon Taylor, of ſaid Litchfield, 
for lawful money, and returnable to the county 
court in Litchfield, holden on the 4th Tueſday of 
March, A. D. 1790, that ſaid conſtable Adams re- 
turned ſaid writ endorſed under his hand and office, 
that for want of eſtate he attached the body of ſaid 


Taylor, read ſaid writ in his hearing, and had taken 


ſufficient bonds for his appearing at court; and that 
before the county court at Litchfield, holden on the 
4th Tueſday of March, A. D. 1791, he recovered 
judgment by the default of ſaid Taylor's appearing, 
for the ſum of £13-13-6 lawful money, damages and 
coſt, upon which judgment he took out execution 
and delivered it to a proper officer, who returned ſaid 
execution endorſed, non eff inventus, that ſaid Taylot 
had become bankrupt and avoided' ſaid execution: 
Further alledging, that the return of ſaid conſtable 
Adams on faid attachment was falſe and-undue, for 
that he did not take any bonds to ſecure the appearing 
of ſaid Taylor, to anſwer to ſaid action, whereby he 
had become liable for ſaid debt, and that ſaid conſta- 


ble Adams was bankrupt worth nothing, and was fo 


before, and at the time when ſaid town of Litchfield 


Choſe him conſtable, and well known to the faid town 


to be ſo; whereby the plaintiff had wholly loſt his 
ſaid debt; of all which the defendants had been du- 
Iy notified, and requeſted to pay; and thereupon the 

efendants became liable to pay, and in conſideration 
thereof aſſumed and promiſed, &c. The defendants 


.demurred to the declaration. 


judgment Declaration inſufficietit. 


Towns are not liable or reſponſible for the conduct 


| of the conſtables whom they appoint, in the execution 
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of their office, except to the ſtate in the caſe of tax 
gathering, any more than the governor and council 
are reſponſible for the ſheriff*s they appoint. The 
law makes it the oo of towns, annually to ap- 
point conſtables, and to fee that they are ſworn before 
the 1ſt of January; it preſcribes and enjoins upon 
conſtables the duties of their office ; they do not a& 
under the authority of the town, but of the law, nor 
hath the town any control over them, or power to re- 
quire ſecurity from them. 


Sampſon ver/. Hunt. 


vr. Sampſon ; ſhewing, that in March, A. D. 1786, 


right of D. Chapman, at the price of 30 lawful 


TT 


1 RROR to reverſe a decree of the county court Iſues put to the 
upon a petition in chancery, brought by Hunt . _ _ 

licitly. 
he bought a right of land of ſaid Sampſon, lying in r 
Waybridge, in the ſtate of Vermont, laid out in the — 
facts which 


the 


money; that he paid (4 in caſh, and gave his note warrant the 


gain and ſale of ſaid right, to induce the petitioner to 
y the ſame, declared and affirmed that he had a 
good title to ſaid right, upon which the petitioner re- 


led and bought ſaid right, accepted a deed of it, and 


paid and ſecured the purchaſe money as aforeſaid ; 
that the affirmation of ſaid Sampſon aforeſaid, was 
falſe; that he had no good title to ſaid right, which 
laid Sampſon well knewn, whereby the petitioner was 
deceived and defrauded ; that ſaid Sampſon had be- 
dome bankrupt, and removed out of the ſtate z that 
judgment and execution had been recovered on ſaid 
note, the execution levied on eſtate and a recei 
taken and put in ſuit : Praying that ſaid note might 
be decreed. to be void, or delivered up; and all pro- 
ceedings thereon ſet aſide. | 


© Plea in abatemerit—That the projets of ſaid note 
was in Wheeler to whom it had been ſold and afh 

ed for a valuable conſideration, who was purſuing his 
Temedy at la to ane money due on ſaid note; 


for 4 26; that ſaid Sampſon at the time of ſaid bar - decree. 
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and that he had not been cited or notified of this 
petition. 2d. That the petition did not contain 
ſufficient grounds for relief in chancery; that Hunt 
ſued Sampſon on his covenants in ſaid deed, in Sept. 
A. D. 1788 ; that the parties came together and ſet- 
tled ſaid action, and ſaid Sampſon gave his note to 
ſaid Hunt for a large ſum , that nton in A. D. 
1787, offered ſaid Hunt to take his bargain and riſk, 
for two dollars ; which he refuſed. | 


Judgment of the county court on this plea was— 
That the reſpondent had not proved the facts alledged 
in ſaid plea ; and that ſuch parts of ſaid plea as did not 
depend on proof, were inſufficient in the law; and up- 
on a hearing on the merits, the county court found that 
all the material facts alledged in faid petition were 
true; and decreed that a perpetual injunction be 
laid upon all proceedings on ſaid note, the judg- 
ment, execution, and the action upon the receipt tak- 
en by the officer. ö 


Errors aſſigned— iſt. That ſaid court miſtook the 
law, in their judgment on the pleas in abatement. 
2d. Said court miſtook the law in their decree on the 


merits, both in point of ſubſtance and form; that it 


If a juryman 
gives evidence 
out of court to 
has fellows, 
which was not 


given in court 


it will vitiate 
the verdict. 


affected the parties to the ſuit on the receipt, who were 
not before the court, and deprived the plaintiff in that 
ſuit of his legal right to recover, what he was ac- 
countable for at all events, either to the creditor or 
the debtor for the goods taken on the execution. 


Judgment Manifeſt error, in the whole of the 
proceedings complained of, and affirmed in the ſus 
preme court of errors in June, A. D. 1794. 


Talmadge, &c. werſ. N orthrop. 


CTION of the caſe ; declaring, that in A. D. 
1789, they ſold a number of horſes to one Lu- 

man Biſhop, on credit, to the amount of about C51, 
for which he took ſaid Luman's note; that judgment 
and execution had been recovered on ſaid note; that 
before ſaid judgment was recovered ſaid Luman was 


\ bankrupt, and had abſconded out of this ſtate, and 


r 


the time ſet in the notification, and the defendant were ruled 
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ſaid execution was duly returned non eff inventus ; 
that the defendant at the time of the ſale of ſaid horſes 
to faid Luman, was in partnerſhip with him in the 

urehaſe of horſes, and received the plaintiffs ſaid 

orſes, ſhipped them to the Weſt-Indies and receiv- 
ed the avails, and had ſecretly contrived with ſaid 
Luman, knowing him to be a bankrupt, to purchaſe 
the plaintiffs horſes on his own credit, for the joint 


benefit of both, &c. Damage C 100. 


 Plea—Not guilty. Iſſue to the jury. Verdict for 
the n 7 ON | 


| Motion in arreſt of judgment—That a Mr. Pat- 
terſon, one of the jury, gave evidence to his fellows, 
while they had the cauſe under conſideration, which 
was not given in court, viz. That he was coming 
through Warren, the place where the horſes were 
ſold, when Col. Talmadge and his brother were ſelling 
them to Luman Biſhop ; and he wondered that Col. 
Talmadge truſted him, as he lived within fix miles of 
him, and muſt have known his circumſtances ; for 
that ſaid Patterſon, would not truſt ſaid Biſhop him- 
ſelf : Further alledging, in the motion, that the re- 
eſentation of the juryman was not true, for that 
I. Talmadge, was not at Warren, when the horſes 
were ſold by his brother; and knew nothing of it un- 
til ſometime after. 7 IV hd oh; 
The court enquired of the jury and found the fats 
alledged in the motion to be true; and the verdict 
was ſet aſide, and the cauſe continued for another 
trial. * 1 WW 


Tyler verſ. Scovel. 


\ CTION of treſpaſs for cutting of trees, &c. on Plainti® admin 


the ſtatute. Plea—Notguilty. Iſſue to the jury. ted to reflifyin 
, ana 


Certain depoſitions were objected to and excluded, treſpaſs, where 
becauſe they were taken more than two hours after hi- oP 


gone, who had been waiting near two hours at the 
place of caption, and neither the plaintiff nor any of 
the witnefles appeared whilſt he ſtayel - 
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The plaintiff thus deprived of his evidence, moved 
that he might be admitted a witneſs to prove the treſ- 
paſs, according to ſtatute. By the court he was ad- 
mitted. 


Apaus and Root diſſented. The admiſſion of a 
party in intereſt to teſtify, is allowable upon the 
ground of neceſſity only to prevent a failure of juſ- 
tice, The ſtatute admits the plaintiff to his oath in 
caſes of treſpaſs done privately, where he is not able 
to produce any other evidence thereof than to render 
it highly probable—but never intended to let in the 
parties to teſtify, where 'there was other proof within 
the knowledge and power of the plaintiff, and he 
neglected to produce them, or was deprived of the 
benefit of them by his own fault. 


Hartford County, Feb. Term, A. D. 1793. 
© Treaſurer Colt ver, Eaton & Goodwin. | 


The court will & CIRE FACIAS on a bond of recognizance, for 


chancer a bond yz 200; conditioned, that ſaid Eaton ſhould a 
> ſcire pear before the ſuperior court and anſwer to a certain 
| information againſt him for paſſing counterfeit mon- 
ey; which had been called and forfeited. 

The caſe was defaulted—And upon motion of the 
bondſman, the court heard the ſituation and circum- 
ſtances of the caſe, and chancered ſaid bond down to 
£100 lawful money. Kee | | 
Rebecca Belden, executrix of John Belden de- 
Ceaſed ver}. Appleton Robbins. 

Where in aa A CTION of debt on book, for a debt claimed to 
8 be due to the deceaſed· 


Kr the The defendant plead in the county court That he 
theplaintiff ap- oed the deceaſed nothing, but that the deceaſed was 


| peals, and after in arrear to him. 


— 
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Voerdict— That the defendant owed the deceaſed entering, with- 


nothing, but that the deceaſed was indebted to. the 
defendant £ 5-16-5 lawful money. 25 


The plaintiff appealed the cauſe to the ſuperior 
court, and entered her appeal, and then immediately 
withdrew the action. » 


The defendant moved for liberty to enter ſaid ac- 
tion in the ſuperior court, and to have the judgment 
of the county court affirmed againſt the plaintiff, ſaid 
withdraw notwithſtanding ; which was allowed and 
judgment rendered accordingly. . 


Strong ver. Meacham. 
A ws on a note, dated the 22d. Oct. 1790, 
ar 


for { 20, payable in brandy, iron ware, &c. in 


le time. Damage demanded was 30. 


The caſe was appealed by the defendant, and a de- 
murred cloſed upon long ſpecial pleadings, which be- 
ing read, a queſtion was made by ſome of the judges, 
whether the cauſe was appealable ; the note being 
for {20 only, which was the only matter in diſpute. 


The plaintiff moved for liberty to plead in abate- 
ment of the appeal; but not allowed, the rules for 
eading in abatement being out. The court diſmiſ- 


the appeal ex icio, but allowed no coſt. - 
Chapman werf. Griffin, 


CTION upon the covenants in a deed; declar- 
ing, that the defendant by deed dated the 8th 
Dec. 1 D. 1789, bargained and ſold to him forty 
acres of land, particularly bounded and deſcribed in 
faid deed, and covenanted that he was well ſeized of 
faid forty acres, & c. when in fact, at the date and 
execution of ſaid deed, he was not ſeized of more than 
thirty-five acres within ſaid bounds, - &c. To his 
damage C10. | 


On motion the cauſe was diſmiſſed from the docket 
as not being appealable 3 the damages being the only . 


tion, the de- 
fendant may 
enter and have 
the judgment 
of the county 
court affirmed. 
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matter in diſpute, no queſtion could ariſe about the 
title to ſaid land, only an enquiry whether there were 
forty acres or thirty-five, within the bounds deſcribed 
in the dee. | 


Patten ver Thompſon. 


A. D. 1790, for four hundred pounds, paya- 
in final ſettlement notes, within one year from 
the date with the lawful intereſt in filver or gold. 


Plea in bar—That there is ſecured in and by faid 
note by the corrupt agreement of the plaintiff and 
defendant more than lawful intereſt at the rate of fix 
per cent. per annum, viz {6 lawful filver money for 
every Z, 100 in final ſettlement notes. 


The plaintiff traverſed the plea in bar, and the 
parties were at iſſue thereon to the jury. The note 
was all the evidence relied upon by the defendant to 
prove the uſury. 


The jury found a verdict for the plaintiff and £350 
damages—which was accepted by the court. | 


Grant verſ. Shaw & Ruſſel. 
. CTION of trover for twelve tons of hay. The 


\ CTION upon a note, dated the 4th of May 
e 


* 


defendants plead ſeverally not guilty. Iſſue | 

to the jury. 

The caſe was—Shaw recovered” a judgment and | 

execution againſt the plaintiff for {3-14 debt and 16/ 

coſt, and delivered the execution to ſaid Ruſſel, who 

Was an officer, and who returned ſaid execution with ; 
his endorſement upon it, that he had ſold five tons of 
hay by a ſample for {1-18 as the law directs—in 
which no mention was made of any demand, levy, 

nor of advertiſing or poſting of ſaid hay. 


Verdict for the plaintiff and £4 damages. — 4 
The officer offered. to prove by parol teſtimony, tl 
chat he had made demand on the execution, and had | 
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poſted the hay ; but not allowed, becauſe he is to be 
ſuſtified by his return in an action brought againſt 

im, unleſs it is falſified ; but in an action brought 
againſt the PRO under him the caſe would be 
otherwiſe, for he has no power over the officer's re- 


turn, and may prove by other evidence that the eſtate 
was legally fold. 


Abel Pettibone verſ. Adminiſtrators of Lemuel 


ETITION in chancery for the forecloſure of the 
P equity of redemption in a mortgaged eſtate 
ſhewing that on the 12th of Sept. A. D. 1789 ſaid 
Lemuel mortgaged a farm of 101 acres to James 
Roberts and Amos Gillet for {324-13 lawful money 
and the intereſt, payable in 18 months ; that on the 
412th of Aug. A. D. 1790, ſaid James and Amos aſ- 
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A decree of 
forecloſure in 
favor of the aſ- 
fignee of the 
mort ce, 
ber eſtate 
doth not ex- 
ceed the debt, 
coſt, and re- 


ſigned faid mortgage to the petitioner; that 37 acres Pairs. 


of ſaid farm was mortgaged to one Price of Boſton, 
previous to the deed to ſaid James and Amos, for 
4 100, of which they had no knowledge; that the pe- 
titioner”s debt againſt ſaid Lemuel was C5); that ſaid 
Lemuel's eſtate was inſolvent, and that the petitioner 
had been put to expenſe in defending the title to ſaid 
farm in the circuit court. 


Upon a hearing on the merits, the court found that 
the value of the eſtate did not exceed the debt due 
on the mortgage to James and Amos, the mortgage to 
Price, and the petitioners own debt and the colt in- 
curred in the circuit court and neceſſary repairs ; and 
thereupon decreed a forecloſure on the adminiſtrators 
ailing to pay the aforeſaid ſum and the coſt of this 
petition. 


Cone verſ Bull. 


CTION of treſpaſs for an aſſault and battery, 
alſo for reſcuing one Dudley whom the plain- 
0 


if had a priſoner upon an execution. 


In an aQtion for 
an aſſault and 
battery,and for 
reſcuing a priſe 
oner, on iſſue 


tothe jury the 
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plaintiff was After the inſtitution of this action, the judgment 
corner on which ſaid execution ifſued was reverſed, and the 
= an officer, defendant plead nul tiel record, as to that part of the 
and had a law- declaration which was found for him ; and as to the 
_ 8 aſſault and battery he plead not guilty —iſſue to the 
Ces in Jury—and in this part of his declaration he had not 
che declaration. alledged that he was an officer in the execution of his 


office. | 

Queſtion—Whether the plaintiff might give evi- 
dence that he was a conſtable and held ſaid Dudley 
a priſoner on ſaid execution. ASS 


The court admitted the evidence to obviate the de- 
fendant's juſtification, and to ſhew the right he had 
to oppoſe force to force in order to retain his priſoner. 


Eno verſ. Brown. 


- CTION for an affault and battery. Plea Not 
tery the plain» LX Built. ide to the jury. 
eviden chat. The plaintiff was allowed to give in evidence what 
the defendant the defendant had confeſſed in a trial upon a criminal 
had confeſſed proſecution againſt him, at the ſuit of the public, for 
in a criminal the ſame tranlaction. | 


proſecution a- 


In an action of 


gainſt him, for 
the ſame ai - 
fault, &c. 
Tolland County, February Term. A. D. 1792. 

: | Snow ver/. Chapman. 
If adeed 3 CTION upon the covenants of ſeizen, declaring 
all the lands that the defendant for the conſideration of £ 180 
r bargained and ſold to the plaintiff, a piece of land, 
dale ic mate Containing 110 acres, butted and bounded as follows, 


than it i the Viz. {deſcribes particularly the lines and bounds] as 
covenants ex- appeared by ſaid deed dated the 308th of April A. D. 
n - 1790, and in and by faid deed did covenant thathe was 
| bounds. well ſeized of ſaid bargained and granted premiſes, 


as a good indefeaſible eſtate, in fee ſimple, &c. and 


ST 12 2 2 222 & @ marc. an me hmmm ae 
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that at the execution of ſaid deed the defendant was 


well ſeized of go acres of ſaid land only; and of 20 
acres thereof he was not well ſeized, nor had any 
right to ſell the ſame. Damage £40. | 


Plea—That the defendant had kept and performed 
his covenants in faid deed. Iſſue to the court. 
It appeared that the defendant had a good title to 
the lands within the bounds and lines deſcribed in 
id deed—but that in fact there was but go acres 
contained within ſaid lines and bounds. 14 
The queſtion was What were the granted prem- 
iſes; for of them the defendant covenanted that he 
was well ſeized; were they 110 acres of land, or on- 
ly all the land contained within the bounds deſcribed ? 
The court were of opinion that the deed granted 
nothing but the lands lying within the bounds deſerib- 


ormed his covenants, 


verſe Warham Foſter. 


3 * 
* 


bounty of £10 in addition to the premium given by 
Congreſs able bodied effective man, who 


ed, and gave judgment for the defendant, that he had 


| ET aa © Il 
Rockwell and the inhabitants of Eaſt-Windſor 


nſt ſaid town of Eaſt-Windfor, declaring that in p 


TD RROR to teverſe a judgment of the county A ſoldier that 
court, in an action brought by ſaid Foſter a- inliſte by the 


ocurement 


two men, in 


c. A. D. 1776, the general aſſembly granted a exonetation of 
themſelves, is 
entitled to all 
the public pre · 


to ev 
ſhould inliſt into the continental army for three years miums. 


. 


or during the war; that ſaid town © Eaſt-Windſor, 
a8 an additional encouragement to induce men to in- 
iſt as aforeſaid, on the th of April A. D. 1777, in 
town meeting, voted that each ſoldier, being an 


aſembly, ſhould be paid by the ſelectmen of Eaſt- 


dy a rate on the lift of A. D. 1776; that the plaintiff 
_ being an inhabitant of 5 town of Eaſt- Windſor, did 
2 0 „ | u u - © $ ; 7 | 


inhabitant of ſaid town, who had or ſhould inliſt into 
the continental ſervice, as propoſed by the general 


indſor, the ſum of £10 in money, to be collected 


the plaintiff's declaration was infufficient, - Plea 
Nothing erroneous. | | n 
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on the 6th of May A. D. 1777, inliſt into one of this 
ſtate's regiments, in the continental army, for three 
ears, according to the propoſals of the general afſem. 
ly, being induced thereto by the vote of ſaid town, 
and thereby became entitled to receive ſaid { 10 from 
ſaid ſelectmen, and ſaid ſued town became liable to pay 


the ſame in a reaſonable time, agreeable to ſaid vote; 


yet the defendants had never paid ſaid 10 although 
a reaſonable time had elapſed and the money been 
often requeſted, particularly on the 1oth of July 
1777. Damage / 20. | 

The defendants plead in bar That the general af- 
ſembly in May A. D. 1777 paſſed a law that any two 
men belonging to this ſtate, and not of the continent- 
al army who ſhould procure an able bodied ſoldier or 
recruit to inliſt into either of the battalions, - to be 


raiſed in this ſtate for three years or during the war, 


ſhould be exempted from aCtual ſervice in the army, 
and from all drafts and detachments during the term 
the ſoldier they had procured ſhould inlift for; and 
that after paſſing ſaid act, viz. on the 26th of May 
A. D. 1777, Rufus Cleaveland of ſaid Eaſt-Windfor 


was drafted for a tour of duty in the army; that 


he and Edward Payne of ſaid town, procured and hir- 


ed the plaintiff to inliſt into one of the battalions, 


raiſed by this ſtate for the continental army for the 
term of three years, and gave him ¶ 30 pounds lawful 
money to inliſt, whereby ſaid Cleaveland and Payne 
were exempted from all military ſervice and duty du- 
ring ſaid term; and that the plaintiff did not inliſt 
purſuant to the vote of ſaid town, but by the pro- 
Eurement and hiring of ſaid Cleaveland and Payne. 


- To this plea in bar the plaintiff demurred, Judg- 
ment of the county court—That the plea in bar was 
Errors aſſigned - iſt. That judgment ought to have 

been, that the plea in bar was ſufficient and for the 
defendants to have recovered their coſt. 2d. That 


* wn _w —_— 
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By the rourt—There is nothing erroneous in the 
judgment complained of. The continental, ſtate and 
town bounties were accumulative encouragements to 
inliſt; and every ſoldier that inliſted was entitled to 
them all, notwithſtanding he was hired by one or 
two men thus to inliſt ; for the act of aſſembly paſſe 
ed in May A. D. 1777, exempting any two men that 
ſhould hire one to inliſt into the army, doth not take 
away any of the premiums offered by the public, but 
allowed him to take the whole, as an inducement 
to engage for a leſs ſum from thoſe who hired 


The declaration alledges, that on the 6th of May, 
the plaintiff being an inhabitant of Eaſt-Windſor, did 
inliſt a ſoldier in one of this ſtate's regiments in the 
continental army, for three years, agreeable to the 
propoſals of the general aſſembly, being induced 
thereto by the vote of ſaid town. 


The defendants in their plea admit the vote of the 
town; they ſtate the act of aſſembly paſſed in May 
A. D. 1977, excuſing two men that ſhould hire one; 
they ſay that on the 26th of ſaid May the plaintiff 
was hired by two men to inliſt, and that in fact he in- 
liſted into one of the battalions raiſed by this ſtate in 
the continental army, for three years; whereby ſaid 
two men were exempted during that term, and there- 
upon the defendants ſay the plaintiff did not inliſt 
purſuant'to the vote of ſaid town, but by the procure- 
ment of ſaid two men. 90 Tine 

- The defendants have admitted every thing in 
their plea which is neceſſary to entitle the plaintiff to 
a recovery, provided a ſoldier, who inliſted by the hir- 
ing or procurement of two men, is entitled to the pre- 
mium—for although they ſay he was hired and inliſt- 
ed on the 27th of May, yet as they have not traverſ- 
ed his inlifting on the 6th of May, which is directly 
averred, it is admitted. | 


Wh a ſoldier, hired by two men to inliſt, &. is 
entitled to the public bounties. * A 


"queſtion then before the court is— N 


$31, 


| $32 


SUPREME COURT OF ERRORS, 


The court are of opinion that he is; for 1ſt. He 
is counted for one of the town's quota. 2d. He goes 
to fill one of the regiments exacted from the Kate 
3d. He is induced thereby to accept ſomuch leſs from 
the two men, who hired him. 4th. The two men 
who hired him are deducted from the liſt of effective 
men in that town, on which future levies are to be 
made. Thus it is in all reſpects juſt and works no 
injury to any. ard | 


The Chief Judge diſſented from the court in the 
judgment. 


Supreme Court of Errors, A. D. 179%, 


Rockwell and Town of Eaſt-Windſor ver 
Warham Foſter. | 


RROR from the judgment of the ſuperior court 

E affirming a judgment of the county court in 

e county of Tolland, in an action by ſaid Foſter a- 

gainſt ſaid town of Eaſt-Windſor, for an additional 

bounty granted by ſaid town to ſoldiers who inliſted 
into the continental amy. ö 


Judgment of the ſuperior court reverſed. 


By the court The vote of the town of Eaſt- Wind · 
ſor, as recited àt large in the declaration, and on 
which this action is brought, appears by the declara- 
tion to be made and paſſed with reference to a reſo- 
Jution of the general affembly of this ſtate, held at 
Middletown in Dec. A. D. 1776, and on the ſame 
Propofals and conditions contained in ſaid refolve of 
aſſembly, which is alſo recited at large in the decla- 
ration, in and by which it is reſolved, that all able 
bodied non-commiſſoned officers and ſoldiers, who 


then had or ſhould ſpeedily inliſt into either of the 
battalions ordered by the afſembly of this ſtate to be 


raiſed in this ſtate, for the term of the then preſent 


war, or for the term of three years from their inliſt- 
ment, unleſs ſooner diſcharged, ſhould be entitled to 
have and receive the additional premium of £10 in 
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addition to the premium, wages and encouragement 
offered and given by the continental Congreſs. 


The declaration then goes on and ſtates, that on 
er abour the 6th of May A. D. 1777, the ſaid Foſter, 
being an inhabitant of Eaſt-Windſor, did inliſt into 
Capt. Blackman's company, in Col. Henry Sherburn's 
ue according to the propoſals of the general 

embly of this ſtate, but doth not alledge that he in- 


liſted according to the propoſals contained in the 


ſame reſolve of aſſembly, referred to in faid vote of 


the town of Eaſt-Windſor. 


Nor is it alledged or averred in the declaration, 
that Col. Henry Sherburn's regiment was one of the 
regiments or battalions ordered by the afſembly of 
this ſtate to be raiſed in this ſtate, which is an eſſen- 
tial part of the propoſals in ſaid reſolve of afſembly, 
to entitle a ſoldier to receive the additional bounty of 
£ 10 from the ſtate, or the bounty from the town of 

aſt-Windſor, which was offered on the ſame propo- 
fals and conditions contained in faid reſolve of affem- 
bly, and extends to none but ſuch men as inliſted into 


the battalions ordered by the aſſembly of this ſtate to 


be raiſed in the ſtate. 


The declaration therefore ſtates no ſufficient 
grounds to entitle ſaid Foſter to receive the boun- 
ty demanded, and is therefore ill and inſufficient 
on demurrer. 142 


The plea of the defendants in ſaid original action, 
viz. That ſaid Foſter was procured and hired by 
Cleaveland and Payne to inliſt into one of the conti- 
nental battalions, 5 to be raiſed in this ſtate accor- 


ding to another act of afſembly of this ſtate, is a ſuf- 


ficient anſwer to ſaid declaration and ought on de- 
murrer to have been ſo adjudged by ſaid court of 
common pleas and by the ſuperior court. 155 


N Kingſbury verſ. Selectmen of Tolland in 


which town is but one Eccleſiaſtical Society. 


CTION for taxing him illegally towards build- 
ing a ſteeple to the meeting-houſe, whereby 
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A ſociety have 
right to tax 


the inbabitants 
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for building a his or was deſtrained, &c. Plea—Not guilty. If- 


ſteeple to their ; 
—— ſue to the jury. 


1 The facts were agreed, and the grounds upon 

which the plaintiff claimed to recover, was in the iſt 
23 the building of a ſteeple to a meeting - 

ouſe was not a matter for which a ſociety, by law, 
had right to tax its inhabitants. ad. If it had, the law 
required it ſhould be by two thirds of the voters; and 
that the vote in this caſe was by a majority only. 


Verdict for the defendants. 


By the court—The building of a ſteeple to the 
meeting-houſe is a matter for which an eccleſiaſtical 
ſociety hath right to tax its inhabitants by a major 
vote; and the law does not require two thirds of 
the voters to give it validity. | 


State ver/. Blodget. 


. TNrORMATTON for forging a diſcharge. The 
— NN defendant plead not guilty. Iſſue to the jury. 


is charged to ur. Brownſon, Litchfield, Auguſt term, A. D. 1791. 


be done, can- 
not be a wit- By the court—In ordinary caſes the writing charg- 


neſs. 


Ordinarily, the ed to be a forgery, muſt be produced in court, before 
writing is to be any evidence can be admitted concerning the facts. 
produced be- The attorney for the ſtate not being able to produce 


fore the evi- * : 
Jence i raken the writing entered a nal. pros. Vide State vr. Ofs 


to theforgery. born, New-Haven, Jan. term, A. D. 1790. 


Cobb, &c. verſe Simeon Baldwin. 
On an action 4 CTION of account for a number of book debts, 
la 


of account by notes and ſecurities to the amountof 2 18-7-10 
the aſſignees of £ SET. 


ee wa ful money, belonging to the iron furnace compa- 
againſt the at- ny In Stafford, againſt a great variety of perſons, 
torney who re- taken to yah and Archibald Auſtin while they were 
ceived them to agents for ſaid company, and delivered to the defend- 


— > gh ant to collect and to pay to the plaintiffs, two fifths 


vent, may be a of the avails, purſuant to an award of arbitrators, 


FEBRUARY TERM, A. D. 1993. 


Plea in bar—The defendant admitted receiving witneſs for the 


the ſecurities, & c. to collect and pay over as alledge 

in the declaration—but ſaid that he ſued ſeveral of 
the perſons mentioned as debtors, in the name of ſaid 
Elijah Auſtin, the faid Archibald being dead, all of 


whom produced diſcharges or accounts, that over 


balanced the debts, of which he informed ſaid Elijah 
and ſaid Elijah ordered him to deſiſt and not ſue any 
more of ſaid debtors, which the defendant accordingly 
did and had never recovered or receiyed any thing 
upon faid debts and ſecurities. 


Plaintiff traverſed the plea in bar. Iſſue to the 
court. 


The defendant produced the depoſition of ſaid Eli- 
= Auſtin who teſtified to the facts alledged in the 
plea. 


The court found the plea in bar to be true, and 
gave judgment for the defendant to recover his coſt. 


Windham County, March Term, A. D. 1793. 
Perkins ver. Dow. 
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ION for a nuiſance ; declaring, that for A man has 


rough the defendant's land in its natural courſe, 


conſtantly uſed for watering his cattle, flowing his 


land, and carrying his griſt-mill, which was anciently 
erected upon faid ſtream; that on the day of not to deprive 
Aug. 1790, the defendant by digging a ditch on his the proprietor 
own land, had turned and diverted ſaid water out of 
its natural courſe, ſo that it was prevented coming to 
the plaintiff s land; whereby he was deprived of it 


for the purpoſes above expreſſed, &c. Damage Z 500. 
Plea—Not guilty. Iſſue to the jury. 


uſe of — 
3 k running thro? 
to and through the plaintiff's land, which he had his land for ne- 
ceſſary and for 
beneficial pur - 
poſes, but ſo as 


* 
A time immemorial a certain ſtream of water had right tothe 
Tun 


low of 


the ſurplus, 
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| Queſtion—Whether the plaintiff might give evi- 
dence of any diyerting of ſaid water, for the purpoſe 
of enhancing the damages previous to July, A. D. 


1790, when ſaid obſtructions were removed by the 


plaintiff, 


By the court—He may ; for as the defendant re- 
placed the ſame obſtructions immediately after, it is 
to be conſidered as a continuation of the ſame nui- 
ſances. ih | 


One Hun, who tended the plaintiff's mill during 
this period upon ſhares, was produced as a witneſs, 
and objeCted againſt by the defendant on the ſcore of 
intereſt ; and by the court was not admitted upon 
which Hun made and executed a full diſcharge to the 
plaintiff, which he received and accepted—alſo he 
made a full diſcharge to the defendant, which he 
offered to the defendant but he refuſed to receive it ; 
but upon ſaid Hun's tendering faid diſcharge to the 
defendant, and lodging it in the cuſtody of the clerk 
for his benefit, the court admitted him. Doug. 134. 


Upon the evidence, the caſe appeared to be thus— 


The defendant owned a valuable meadow through 
which faid ſtream of water run; which ſtream ran 


eaſt and weſt; and was eaſily turned out of its natural 
courſe on the defendant's land; the defendant b 
placing dams in the natural channel, and cutting ſma 
ditches northward and ſouthward upon his own land, 
threw the water upon his meadow, northward and 
ſouthward ; the water which was turned out north- 


ward, was not abſorbed, returned into the natural bed 


of the ſtream, before it got to the plaintiff's land; 
what was turned out ſouthward, which was by far 
the greater part, did not any part of it return into its 


natural courſe again before it came to the plaintiff's 


land, but went off ſouthward into the low lands. 


The jury brought in a verdict for the defendant 
the court diflented from the verdict, and delivered 
their opinion upon the law in the caſe. part 


The defendant had right to uſe ſo much of faid 
water, paſſing through his land, as to anſwer all ne- 
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ceſſary purpoſes, to ſupply his kitchen, and for wa- 
nn his cattle, &c. alſo he had right to uſe it for 
beneficial purpoſes, ſuch as watering and enriching his 
land; but this right hath reſtrictions, and muſt be 
ſo exerciſed as not to injure the plaintiff, who hes 
next below, and who hath right to have the ſurplus 
flow into his land in the natural channel; and which 


appeared might eaſily have been done in this caſe; | 


the defendant, therefore in diverting the ſurplus of 
the water, not uſed by him, out of its natural courſe 
and away from the plaintiff's land was an injury and 
a nuiſance. Upon which the jury found a verdict 
for the plaintiff, and £15 damages. 1 


The principles of law advanced in this caſe were 
recognized by the ſuperior court at Windham March 
term, A. D. 1783, in the caſe of Howard vs. Maſon. 


The plaintiff declared That for more than ſeventy 
ears, he and thoſe under whom he claimed had en- 
opel and uſed a certain ſtream of water, for the pur- 
ix of carrying his griſt-mill ; which ſtream was 
rmed by the confluence of a number of ſmaller 
ſtreams ; one of which run in its natural courſe thro? 
the defendant's land ; and that the defendant by cut- 
ting a new ditch had turned the greater part of ſaid 
{maller ſtream, from its natural courſe, and fpread it 
upon his own land near a mile above the plaintiff's 
mill, whereby moſt of it, was abſorbed before it came 
to his mill, and that he was greatly prejudiced thereby, 
&c. Plea—Not guilty ; and verdict for the plaintiff. 


The defendant moved in arreſt of jud gment—That | 


the plaintiff's declaration was inſufficient. 


The queſtion was—Whether the defendant had 
Tight to diminiſh the quantity of water, by ſpreading 
it upon his land to manure and enrich it, and make 
pro t. The court determined that he had ; provided 

e did it prudently, and did not deprive the plaintiff 
of the ſurplus—and judgment was arreſted accor- 


dingly. 
N Www 
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Caleb Howard and the reſt of the inhabitants 
of the firſt Eccleſiaſtical Society in Pomfret 


verſ. Samuel Waldo. 
The court will CTION of trover for the fociety's book of re. 
not, on a mo- cords converſion laid, in Feb. A. D. 1793. 


tion, decide a 
queſtion rela- The defendant challenged the power of the agent 
ting to the who appeared, to proſecute in behalf of the plaintiffs ; 


GS in. becaulſe he was not regularly appointed. | 


volyes in it the The facts were That on the iſt day of Dec. A. D. 

cauſe tobe 1792, a new voluntary ſociety was confederated and 

tried. formed, conſiſtin of the members of ſaid firſt ſociety ; 

Where a um by the name of the Catholic Reformed Chriſtian 

r of perſons 2 2 . 

difſent from Church and Congregation ; and contained the greater 

the ſame part of the legal voters, which belonged to ſaid firſt 

church, dc. fociety; which confederation and agreement was kept 
and form them- 

ſelves into a Concealed. On the 19th of Dec. the annual ſociety 

church or ſo- meeting was held in ſaid firſt ſociety, and all the le- 

gen ſeparate gal voters in the old and new formed ſociety, were 

church aud 10. preſent and voted in the choice of a committee, and of 

ciety—thtre is the defendant to be clerk. On the 29th of the ſame 

noneed of their Dec. the Reformed Catholic Church, &c. met pur- 

1 7. ſuant to a regular warning, choſe a moderator, clerk 

and they there- and committee; and voted to give Mr. Dodge a call 

upon become to ſettle amongſt them in the work of the goſpel 

N miniſtry, and on the 6th of Jan. A. D. 1793, be was 

d ercept in ordained. On the 8th of Feb. A. D. 1793, the firſt 

matters per- ſociety, purſuant to a warning given, to all the legal 

taining to voters in ſaid ſociety, excluſive of the members of ſaid 

ecnools and new Catholic ſociety, for that purpoſe met, and in 

1 legal meeting, voted that Samuel Waldo, and two 

of ſaid committee-men choſen on the 19th of Dec. 

aforeſaid, had gone off from them and joined faid 

Catholic Reformed Society, 8&c. whereby their offi- 

ces had become yacant—and then proceeded and choſe 

a clerk, and two committee-men in their room, and 

appointed Capt. Seth Groſvenor an agent to com- 

mence and proſecute this ſuit for ſaid book of re- 

| cords, by twelve voters; being all that were left in 

faid firſt ſociety. Againſt which appointment, thir- 

- 2 og voters belonging to ſaid Catholic Reformed 


ociety, voted and proteſted. 


MARCH TERM, A. D. 1793. 


The queſtion upon this ſtate of facts was—Wheth- 
er the agent was legally appointed. The court were 
unwilling in this ſummary way to give a peremptory 
anſwer to a queſtion, which entered ſo deeply into 
the merits of the cauſe. As the agent had got a for- 
mal appointment of record by the firſt ſociety in 
Pomfret, he had right to appear and proſecute ; 
whether that body, the twelve voters who appointed 
him, were the firſt ſociety in Pomfret or not, was 
the queſtion to be decided upon the merits. The 
defendant plead not guity. Iſſue to the jury. 


In the cauſe upon the merits the written covenant 
and confederation of the Catholic Reformed Church 
and Society was produced and read : In that they ex- 
preſsly declare, © that they do covenant and confed- 
erate together agreeable to the law, entitled an act 
ſecuring equal rights and privileges to Chriſtians of 
every denomination in this ſtate,” which agreement 
was ſubſcribed by them individually. None of them 
had lodged any certificate with the clerk of ſaid firſt 
ſociety—and claimed a right ſtill to vote in the firſt 


ſociety, in all matters equally as before ſaid afſocia- 
tion, p 


The jury found a verdict for the defendant, from 
which the eourt diſſented, and delivered to the jury 
their opinion upon the law—as follows : 


The deſign of this ſtatute is to ſecure to every de- 
nomination of Chriſtians, equal rights and privileges, 
and to give to all liberty to worſhip God, according 
to their conſciences, and to prevent every kind of in- 
tolerance and oppreſſion either towards the diſſenters, 
or thofe diſſented from. bel 

The law goes upon the idea, that public ſocial wor- 
ſkip of the D „ is a part of natural, as well as re- 
vealed religion; indiſpenſibly obligatory upon every 
individual, and eſſential to the well being, peace and 
happineſs of ſociety. | | | 


The firſt paragraph ides how an individual, 


who Ia iflents from the church or ſoci- 


ty to which he belongs, may regularly ſeparate from 
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it, and join to another church and ſociety of a differ. 
ent denomination, by lodging a certificate of his dif. 
ſent, and choice of the church or ſociety to which he 
is joined. 

The ſecond paragraph is converſant about diſſent- 
ing churches and congregations, which were already 
formed; or which may hereafter be formed, for the 
purpoſe of public ſocial worſhip among themſelves; 
granting to them certain powers and privileges, as of 
building meeting-houſes, ſettling and maintaining 
miniſters, &c. &c. And every, perſon who claims 
the benefit of either paragraph of this act, is diſquali- 
fied to vote in any meeting of ſuch firſt ſociety, ex- 
cept in matters which relate to ſchools. | 


The Catholic Reformed Church, &c. aſſociated 
themſelves into a church ſtate; they went off in a 
body; the inſtrument containing the articles of their 


union is evidence of their having ſeparated, and ha- 


ving become a church by themſelves ; and they ex- 
preſsly claim the benefit of this law in their very 
act of incorporation; and for them after this to con- 
trol ſaid firſt ſociety in their meetings, by their ſu- 
perior numbers, is a perverting of the privilege the 
law granted to them, to the oppreſſion of their neigh- 


bours in the firſt ſociety. 


The jury went out and returned with a verdict in 


favor of the plaintiffs, and {15 damages. 


Upon a ſuggeſtion from the bench, that as the 
right was the principal queſtion, and the book of re- 
cords could be of no uſe to any but the plaintiffs, and 
that the book and not damages, was the object of the 
ſuit, the parties had better compromiſe the matter. 
Col. Groſvenor who was preſent, declared in behalf 
of the defendants and ſaid Catholic Society, that he 
acquiefced in the decifion of the court, and that the 
book ſhould be delivered. The damages were remit- 
ted to forty ſhillings. 


I would obſerve, that although this is the law where 


a new church is wholly or principally formed from 


one ſociety, yet, ſhould a new church be formed, by 
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taking a few members from a number of other church- 
es, the law might be otherwiſe, and it would be ne- 
ceſſary for them to lodge certificates agreeable to the 
firſt paragraph of the law. | 


Samuel Perkins verſ. Eliſha Perkins, jun. 


CTION of the caſe ; declaring, that the de- Where an af- 
A fendant on the firſt of July, A. D. 1790, was ſigument of a 
indebted to the plaintiff £80 lawful money, and in ae eres, 
order to pay it, the defendant aſſigned and endorſed promiſe that it 
to the plaintiff, a note executed to the defendant by ſhall bepaid by 
John and Thomas Stowel, dated May 6th, 1789, be time ſat, an 

. . 7 action will lie 
whereby for value received in a certain jack aſs, they againſt the aſ- 
promiſed the defendant fix likely mules, one year old, fignor, without 
out of the firſt crop from ſaid jack, which was to be ſuing the — 
kept for covering only: That the endorſement on faid I's 
note was in the words following, viz. For value re- 
ceived I do aſſign and warrant the within obligation 
unto Samuel Perkins, and promiſe that the within 
mentioned fix yearling mules ſhall be delivered to 
him by the firſt of June, A. D. 1792. E. Perkins, jr. 

Which note and endorſement the plaintiff received in 
payment of his ſaid debt; that ſaid Stowels had 
never delivered ſaid mules, nor paid their ſaid note to 
the plaintiff, nor had the defendant ever performed 
his promiſe contained in ſaid endorſement ; that ſaid 
fix mules were worth {80 lawful money. Damage 


£80. Demurrer to the declaration. 


Judgment—That the plaintiff's declaration was 
ſufficient. It was not neceſſary that the plaintiff 
ſhould ſue the Stowels upon their note, it was ſufh- 
cient that they have not paid it ; for the endorſement 
contains in it an original undertaking and promiſe, 
that ſaid mules ſhould be delivered by the firſt of June 
A. D. 1792, upon which the action is brought, and 
not upon the warranty. 


Branch verſ. Riley. 


CTION on a note, dated 21ſt of April A. D. Itis no excuſe 
1790, which is, « For value received in a jack Pon oer, te 
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fay that the afs, I promiſe to pay ſeven likely mules, four months 
writing is loſt, old, by the 1ſt of Ot. A. D. 1791.” The plaintiff 


es quod averred ſaid mules were worth { 60, &c. 


A Plea in bar That at the time of executing ſaid 
hearingin dam- note the plaintiff executed to the defendant a writing, 
ages upon a de- wherein he agreed, that in caſe ſaid jack proved FR 
fault, the court cient in begetting of mules, he would take him back 
offset of a de- and replace another in his ſtead that would be ſuffi- 
mand, which cient ; and in caſe the ſecond proved infufficient, 
— * ſaid note ſhould be delivered up and cancelled ; aver- 
gainſt the . . a 

intiff, altho ring that ſaid firſt jack was wholly deficient; that he 
— out returned him, received a ſecond which was alſo defi- 
of the fame cient z whereby the defendant was exonerated from 


Fanſeion. (aid note. 


The plaintiff prayed oyer of ſaid writing. The 
defendant in excuſe faid it was loſt. The court judg- 
ed the excuſe to be inſufficient and ordered the writ- 
ing to be produced ; upon which the defendant was 
defaulted, and upon a hearing in damages, the de- 
fendant moved to introduce parol teſtimony to prove 
the contents of ſaid writing. 


By the court—This teſtimony cannot be received. 
The defendant by being defaulted has admitted the 
plaintiff's right of action, and no ſufficient excuſe is 
aſſigned why he cannot produce ſaid writing; its be- 
ing loſt may be the effect of his own negligence and 
not of any inevitable accident. Beſides, if he has ſuch 
a writing, his proper remedy is by action upon it. 
Vide Phillips vs. Halſey, New-London, March term, 


| A. D. I 799. 
Woodworth ver Clark. 
An iſſue muſt RROR to reverſe a judgment of a ſingle miniſ- 
be directly an- ter of juſtice, in an action brought by Clark 


Tn againſt Woodworth upon a nate. Woodworth plead 
| ſpecially in bar That ſaid note was extorted from 

him by dureſs, &c. The facts plead in bar were tra- 

verſed, on which the parties were at iſſue. Judg- 

| ment—That the plea and rejoinder and matters 

therein alledged, are not ſo proved as to amount to 


3 
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and be a ſufficient bar to ſaid action, and that the 
plaintiff recover. 


$4F 


Error aſſigned That the judgment did not anſwer ' 


the iſſue. 


Judgment—Manifeſt error. All queſtions of fact 
put in iſſue to the court or jury are to be directly an- 
ſwered by finding them to be true or not true. Vide 
Bacon vs. Child, &c. Windham, Sept. term, 1792. 


Ebenezer Bundy verſ. Williams, executor of 
John Williams. 


CTION upon the covenants in a deed, declar- 
ing that on the 1ſt of June A. D. 1760, ſaid 


John Williams, Hezekiah Sabin and Mary Sabin 
were adminiſtrators on the eſtate of Noah Sabin de- 


ceaſed ; that purſuant to a reſolye of the general aſ- 


ſembly, they ſold a certain piece of land belonging 
to the eſtate of ſaid Noah to John Eaton, for C 2-10-0 
lawful money, and in and by their deed executed to 
faid Eaton of ſaid land, they covenanted that they 
were well ſeized and had good right to ſell the ſame 
as the eſtate of ſaid Noah, and warranted the ſame to 
faid Eaton, his heirs and aſſigns ; that ſaid Eaton ſold 
and conveyed faid land by deed to Wheaton with 
like covenants of ſeizin and warranty, and ſaid Whea- 
tan, by deed with like covenants fold and conveyed 
faid land to the plaintiff; that the plaintiff had 
been evicted of ſaid land in a due courſe of law, by 
the heirs of Noah Sabin ; that ſaid Hezekiah Sabin 
died before the year A. D. 1762; that ſaid John 
Williams died in A. D. 1766 and left a plentiful eſ- 
tate, of whoſe laſt will the defendant is executor ; that 
the ſaid Mary was alſo dead and had left no eſtate, 


>» 


executor or adminiſtrator. 
The defendant demurred to the declaration. 


Judgment—That the declaration is inſufficient. 
though in chancery the plaintiff's remedy is againſt 


all the adminiſtrators who joined in the covenants, 


yet the legal remedy ſurvipes only againſt the ſurviving 
covenantor and her legal repreſentative. 


Action on a 
joint covenant 
ſurvivesagainſt 
the ſurviving 
covenantor. 


Money in the 
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Query The reaſon why the remedy in ſuch caſe 
ought not to be the ſame at law as in chancery. 


Samuel Webb very. John Fitch. 


It appearing in CTION of defamation, for charging the plain- 
3 tiff wich having perjured himſelf in a certain 
the crime char. caule—which was tried more than a year before the 


ged = the ſpeaking the words. 
nt hows Verdict for the plaintiff, and C 12 damages. 


ear before the 1 : 
ſpeaking of Motion in arreſt—The inſufficiency of the decla- 


them, is not ration; that it appeared from the plaintiff's own 
a ground for ſhewing that the perjury charged by the words, was 
arreſting a ver- - 

dict for the more than a year before the ſpeaking of them, and the 
plaintiff. plaintiff could not then, nor at any time ſince, have 


been proſecuted for it if they were true. 


The motion was determined to be inſufficient and 
judgment was for the plaintiff. The mere liability to 
a proſecution for the crime, does not conſtitute the 
whole ground of. an action for words. The jury have 
found the defendant guilty and there is not ſufficient 
grounds to arreſt the judgment. 


Geary ver/. Shepard. 


CTION of trover for 83 pieces of gold coin, 
bands of an of- amounting to { 1 57-10-8 lawfulmoney. Plea 


ficer not liable "I, . 
„ Not guilty. Iſſue to the court. 


and taken from The plaintiff was overſeer to Jeſſe Spalding, and 

has had tion in his favor againſt Dunlap for 
ad an execution in his favor again p 

the aforeſaid ſum, which it was the duty of Abraham 

Shepard to pay; Abraham Shepard prayed out an at- 

tachment againſt ſaid Jeſſe, directed to one Gallop 
an indifferent perſon to ſerve, without his knowled 

who declined ſerving it, and ſaid Abraham then in- 

ſerts the name of the defendant his brother in the 

writ, in the place of Gallop's, without the knowledge 

of the juſtice who ſigned it; the defendant then went 

with ſaid Abraham to the plaintiff's, where the officer 

was who had the execution in favor of ſaid Jeſſe, and 


d 

1 

n 

. 
Pp 
e, 
n- 
he 
ge 
nt 
ef 
nd 


MARCH TERM, A. D. 1793. 345 


ſaid Abraham paid the money upon the table, the 

plaintiff endorſed ſaid execution ſatisfied, as overſeer 

or agent to ſaid Jeſſe; the defendant attached it as the 

property of ſaid Jeſſe, by virtue of ſaid Abraham's at- 

tachment and took it away; ſaid Abraham fearing 

his ſaid writ would fail, prayed out another attach- 

ment againſt ſaid Jeſſe for the ſame cauſe, dropped 

the firſt and attached the ſame money that the de- 

fendant had taken, and that ſuit was now depending 
in court. | 


The court found the defendant guilty and gave 
judgment for the plaintiff to recover the whole ſum 
in damages. 


The pro in the money accompanied the poſ- 
ſeſſion = the hintifr and = liable to be 
attached, in this way, for a debt of Jeſſe Spalding's. 
The defendant had no good authority to attach the 
money, even had it been attachable, as the money of 
ſaid Jefle's ; and its being taken out of his hands by 
the ſecond attachment, cannot mitigate the damages, 


although it might furniſh a good cauſe of action a- 


ainſt the officer who took it. Vide the caſe of 
illes Vs, Pitkin, ante. 4 


Hooper ver/. Benſon. 


CTION on note, dated 25th of Nov. 1789 for Where money 
30, payable in net ſtock, corn, &c. on the is taken from 2 


20 ec. A. D. 1790 with intereſt. Plea—Full — 14 


8 payment. Iſſue to the jury. - proceſs in the 


Wit ought 


On the 27th of April A. D. 1790 Hooper for a to excuſe him, 
valuable conſideration, endorſed this note to a Mr. 
Williams of Roxbury, of which the defendant 
had notice; Dr. Dyer and one Compſtock, creditors 
of Hooper, inſtituted ſuits againſt him for their debts 
and deſcribed him to be an abſconding debtor, and 
on the 8th of July A. D. 1790, copies were left with 
the defendant in ſervice as debtor to ſaid Hooper, 
and judgments were afterwards recovered in ſaid 
ſuits againſt. ſaid — and a ſcire facias was 

X X 
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brought on each, againſt the defendant ; the defends 
ant paid to ſaid Williams on the 2d of April 1791 
£ 14-12 which was endorſed on the note, he notified 
aid Williams of the ſuits of Dyer and Compſtock 
againſt him and called on him to defend againſt them; 
Williams took very little pains in the ſuits, referred 
him to ſome witneſſes whoſe depoſitions he took and 
made the beſt defence he could for Williams ; but 
they recovered againſt him. Dr. Dyer recovered 
judgment and execution for g 6-1-9, and Compſtock 
for {17-19, which were levied and collected of the 
defendant, which more than paid ſaid note. 


The jury found that the defendant had made full 
payment of the note on which, &c. which was ac- 
cepted by the court; there being only three judges. 


Judge Cravxcy diſſented, upon the ground that 
by the aſſignment of the note, the property was veſted 
in ſaid Williams, and that a recovery ought to be had 
for his benefit, and that the recovery by the creditors 
againſt the defendant was wrong. 


- Apams and Roor accepted the verdict, upon the 
principle that admitring the property to be veſted in 
Williams, by the aſſignment, yet as the defendant 
was unable to defend againſt the ſuits of the credi- 
tors, by all the means ſaid Williams furniſhed, and 
v7 being compelled to pay them, it would be unreaſona- 
ble to put him to a ſuit to recover the money back. 
If the money was Williams's and Dyer and Compſtock 
had no right in equity to hold it, let him be at the 
expenſe of recovering it. e 


Poffeſſion doth A CTION of ejectment for a farm of land, lying 
flue 


not begin to 4 in Woodſtock. Plea—No wrong or diſſeizin. 
ITY to the jury. a | 
8 The caſe was Moſes Chandler purchaſed the farm 
particular ten- of one Kingſley and continued in the poſſeſſion of it 


_ until A. D. 1764, when he gave up the poſſeſſion of 
it to his father Joſhua Chandler. the 8th. day of 
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Feb. A. D. 1764, Joſhua the father gave a deed of 
the north half of his home farm to his ſon Moſes. 
On the 3oth of Sept. A. D. 1767, Joſhua the father 
made his will, and deviſed the farm in queſtion, as 
follows, viz. The farm I purchaſed of my ſon Moſes 
by deed dated the 8th of Feb. A. D. 1764, I give the 
uſe and improvement of,'to my beloved wife during 
her widowhood, and the remainder of ſaid eſtate I 
give to my two grand-ſons, John and William, ſons 
of my ſon Joſhua Chandler, in fee fimple. The 
deed of the farm referred to in Joſhua the father's 
will, was not upon record nor to be found. The fa- 
ther poſſeſſed it by a part of his family reſiding upon 
it till his death, which happened ſome time in A. D. 
1768. His widow went into the poſſeſſion with her 
ſon Joſhua—who having purchaſed of his mother her 
life in ſaid eſtate for {40, in A. D. 1777 he gave 
deed of it to one Broadway, and Broadway eyes 
it to Aldridge, and took from him a bond to indemni- 
him againſt the note he gave for it to Joſhua 
handler. Said Joſhua went to the Britiſh, and ſaid 
note was never paid. Aldridge ſold the farm to the 
defendant for who went into poſſeſſion in A. 
D. 1780. Mrs. Chandler, the widow died, and this 
res oe commenced within fifteen years from her 
dea . KD 


Verdict and judgment for the plaintiff. 

There is every reaſon to ſuppoſe that there was a 
deed given of ſaid farm, by ſaid Moſes to his father, 
on the 8th of Feb. A. D. 1764, which is referred to 
in the father's will. But it is clear, that from that 


time ſaid farm was claimed and poſſeſſed by the fa- 
ther, and under title derived from him, until the 


death of his widow ; that there was no poſſeſſion 


that had run againſt the remainder men faid John 

and William until then, and ſince that event fifteen 

years had not elapſed before the commencement of 
is action. 5 | 
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A defendant 
in a ſcire facias 
cannot take 
advantage of 
any thing 
which might 
have been 

lead to the 

riginal action. 


WINDHAM COUNTY, 
Robbins ver. Bacon. = 


CIKZ FACIAS, declaring that upon her com- 

YI plaint exhibited to a juſtice of the peace, charg. 
ing one Joſeph Sheffield with having begotten her 
with child of a baſtard, &c, praying proceſs againſt 
him ; that he was taken and had before ſaid juſtice, 
and purſuant to an order of ſaid juſtice the defend- 
ant 33 bound jointly and ſeverally with ſaid 
Sheffield in a recognizance of (50, that ſaid Shef- 


field ſhould appear before the then next county court 


and anſwer to ſaid complaint and abide final judg- 
ment thereon; that before the county court ſhe ap- 
E and proſecuted her complaint; that ſaid Jo- 
eph Sheffield being three times publicly called, made 
default of appearing ; that thereupon ſhe recovered 
judgment by the conſideration of | ſaid court, againſt 
ſaid Sheffield; that he was the father of ſaid child, 
and that he ſhould ſtand charged for the maintenance 
thereof, with the aſſiſtance of the mot er at 2/6 per 
week, &c. that ſaid Sheffield had abſconded -and gone 
out of the ſtate and left no intereſt, and execution 
had been duly returned non eff inventus—praying for 
a remedy in the premiſes, 


Plea in bar That ſaid original complaint was eſ. 
ſentially defective, it did not ſtate where ſaid child 
was born — nor that it was begotten in fornication. 


Upon motion of the plaintiff, ſne was allowed by 
the court upon payment of coſt to inſert in her com- 
plaint both of ſaid allegations. Whereby the com- 
plaint upon which ſaid judgment was rendered was 
materially different from that upon which ſaid bond 
was given. Demurrer. | 


Judgment—Plea inſufficient. The bail cannot 
take advantage, upon a ſcire facias, of any errors in 
the original proceſs, except ſuch as render the judg- 
ment a perfect nulity. Amendments are by ſtatute, 
and a proceſs amended is in conſideration of law, the 
ſame proceſs ; and this is contemplated by the bondſ- 


man, wheneyer he gives bail. 
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Janes verſ. Finny. 


is within the 


mill by the 1ſt of Sept. then next, and to put it in 

good repair. Alſo to fad dying ſtuff for ſaid term, 5 
and to let the plaintiff have half an acre of land for a frauds and per- 
garden, to find him fire wood and the uſe of one half Jurte 

of the defendant's dwelling-houſe for three years and 

to go into poſſeſſion on the iſt of May next—which 

he had not performed, &c. . 


The defendant plead the ſtatute againſt frauds and 
perjuries in bar. Demurrer. 


Judgment That the plea is ſufficient. This ac- 
tion is brought upon an agreement reſpecting lands 
and real property, and is not to be performed within 
one year. 


A——— — — 


Neu- London County, March Term, A. D. 1793. 
Abel ver/; Abel. 


A CTION for a treſpaſs committed upon land, A traverſe of 
brought before a juſtice, declaring that for the plaintiff's 
more than four years before the doing of the facts — 8 
complained of, he was ſeized and poſſeſſed of the land „ill take the 
and place where, &c. | oe ation from a 
The defendant plead—That for more than —_— 
year before ſaid treſpaſs was ſaid to have been com- 
mitted, he was actually and peaceably poſſeſſed of 
the land and place where ſaid facts were done, and 


that the plaintiff ought to be barred without that, 
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that the plaintiff for more than four years before the 
doing of the facts complained of was ſeized and poſ- 
ſeſſed in manner and form as alledged in his decla- 
ration. | 


Upon which ſaid juſtice took a bond, and handed 
ſaid cauſe over to the county court, upon the idea 
that the title was to be tried, and from the county 
court ſaid cauſe was appealed to this court; and now 
the plaintiff moved that ſaid cauſe be eraſed, as the 
defendant had ſet up no title in his plea that he relied 
upon, and had only averred a one year's poſſeſſton, 
as inducement to his traverſe of the plaintiffs title. 


Judgment—That the cauſe was not regularly be- 
fore the court, and accordingly was eraſed from the 
docket. The ſtatute evidently contemplates ſuch a 

| plea as will put the defendants title directly in iſſue. 
This plea amounts to no more than the general iſſue, 
that the defendant is not guilty. 


Steward verſ. Jonathan Brewſter and David 


Boardman. 
Where two are M CIRE FACIAS, declaring that he recovered a 
8 judgment againſt Jonathan Boardman, an ab- 
acias which 


could not be fent abſconding debtor, for (83; that the defend - 
joined, and are ants were ſeverally ſerved with a copy in ſaid ſuit, as 
acqutted, the agents, factors, debtors, &c. to ſaid Jonathan Board- 
xr ian al- man, and that they had his effects in their hands at 
dis full coſt. the time ſaid copies were left in ſervice. 
No exception was taken to the defendants being 
Joined in faid ſcire facias, and the cauſe was heard 
upon the merits; and judgment for the defendants 
to recover their coſt ; and coſt was taxed in favor of 
each defendant, his travel, attendance, witneſſes and 
what he paid for court fees, upon the principle that 
the plaintiff's challenge upon them was ſeveral and 
not joint. | 
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Dunham ver. Braiman, 


RROR, complaining of a judgment of the 2 not fle 
county court, upon pleas in abatement in a yainſt a judg- 

certain aCtion, brought by Braiman againſt Dunham ment in abate- 
without ſetting forth any final judgment in ſaid cauſe, f __ Me 
and for this cauſe a ſpecial demurrer was given. 5s 1 ; 


The plaintiffin error moved to amend his writ by — 2 


inſerting therein the record of the final judgment mitted in a 
rendered upon the merits— which was allowed by writ of error, 


the court upon payment of coſt. 1 mop! 2 4 


* 9211 * SLOT of 
Spalding verſ. William Imlay, Loan Officer, ©: 


O lee FACIAS, declaring, that he recovered a A foreign at- 
2 


judgment againſt Daniel Stanton an abſent ab- — ogy 


ſconding debtor, for £22-7 ; and that the defend- gainſt the loan- 
ant was regularly ſerved with a copy of the proceſs officer of the 


as agent, factor, &c. to ſaid Stanton, and had the ef- hag: ace" 
fects of ſaid Stanton in his hands when ſaid copy was ger. 


. 


left in ſervice. 1 


Plea in bar— That he was not otherwiſe agent, 
truſtee, or debtor to ſaid Stanton, than as commiſ- 
ſioner of loans to the United States, to pay the ſums 
due from the United States, to certain invalids, upon 
the penſion liſt, on proper application, agreeable to 
the rules and regulations of the treaſury and not oth- 
erwiſe, and that there was due from the United States 
to ſaid Stanton, {36 which he was ready to pay up- 
on proper application. Demurrer. 


Before the council had gone thro'the argument, up- 
on ſome ſuggeſtions from the court, the plaintiff with- 
drew his action, By the rules and regulations of the 
United States, money taken from their loan officer 
in this manner would not juſtify him in an account 
with their treaſurer—beſides it would involve the de- 
fendant in perpetual difficulty and diſputes. 


” 
— yv— — ——— — — 
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A plaintiffmay _ 


withdraw his 


action any 
time before 
verdict is de- 
livered to the 
clerk. 


City ſheriffs 


have power to 
ſerve all law- 


ful writs di- 
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Bulkley ver,. Treadway. 
CTION of ejectment. Plea—No wrong, &c. 
The jury returned into court with a verdiQ, 
and as the conſtable was handing the verdict from 
the foreman to the clerk, the plaintiff declared that 
he withdrew the action. po] 0 
A queſtion was made Whether the PRO. might 
withdraw his action, after the jury delivered 
their verdict in court, to the conſtable. | 
By the court—The plaintiff may withdraw his ac 
tion any time, before the verdict is in the actual poſ- 
ſeſſion of the court, by being delivered into the hands 
of the clerk. - | | 


Dow verſ. Kelly. 


RROR to reverſe a judgment of the county 

court, in an action brought by Dow vs. Kelly, 

on a note, by. writ directed to the ſheriff of the cu 
of Norwich to ſerve and return; ſaid Kelly was al 


rected to them deſcribed to be of ſaid city. The writ was ſerved 
in ſaid city, 


that ſaid plea was inſufficient. 


and returned by the city ſheriff, to the county court 
to which it was returnable. ts 
Plea in abatement—That by law the city ſheriff 
had right to ſerve no writs, but ſuch as were returna- 
ble before the city court, mayor, or aldermen, «ad 
that ſaid ſervice was void. N 


Judgment That the plea was ſufficient. 
Error aſſigned That judgment ought to have been 


And by the court There is manifeſt error in the 
judgment complained of. Although, the mayor and 
aldermen have right to ſign writs returnable before 
ſome tourt in the corporation only; yet the ſheriffs 
of ſaid city within the limits SF 0 city, have the 
ſame powers and authorities and are liable to the ſame 
ſuits and penalties, for negleC of duty, in any caſe 
whatever, to all intents and purpoſes, as ſheriffs of the 
counties are; and muſt obey all lawful writs directed 
to them, by courts or magiſtrates not of the city, 
which are to be executed within the city. 
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Boles verſ. Calkins. 


ETITION in chancery ; ſhewing, that on the 8th After the cons 

of Nov. 1783, the petitioner mortgaged his houſe, — — 15 
Tc. to the petitionee, for (150, to be paid in two broken the 
years; that he failed of paying the money by the time; mortgagor's 
and that the premiſes were worth {600 lawful mon- pow thay, K 
ey z that the intereſt on the debt had been paid up to r 
June laſt ; and that ſaid Calkins had ſued him for chancery. 


| ſaid mortgaged premiſes, and threatened to turn him 


out of doors; praying for a further time of redemp- 
tion, upon his paying what ſhould be juſtly due on 
laid mortgage. 


Plea in abatement That the petitioner had not 
tendered the money due on ſaid mortgage; and no 
account was neceffary to be taken. The petition 
therefore was unneceflary and idle. 


Judgment—That the plea in abatement was in- ' 
ſufficient; it was the duty of the mortgagor to have 
paid the money by the day, and on his failing to do 
it, the eſtate became veſted at law in the mortgagee j 
and the mortgagor hath no means in his power, but 
by the aid of a court of chancery, to get re-inveſted 

This petition is no bar to the mortgagee's recovering 
at iaw, which muſt be at the coſt of the mortgagor 3 
unleſs, it ſhould appear that the mortgagee had been 
guilty of ſome fault. The court ſaw no reafon for 
abating the petition. 


Monroe verſ. William Maples, &c. 


A CTION of the caſe ; declaring, that on or about In 3 for 
the 1ſt of Aug. A. D. 1788, the defendantsin un. 
ntyille, did combine together, and maliciouſly con- plaintiff muſt 
ſpire to injure and deſtroy the plaintiff's property and ſhew that he 
reputation, and did falſely and corruptly accuſe the 3 
Plaintiff of having feloniouſly contrived and conſpired the cafe for a 
with Joſhua Valet, James Chappel, and Lydia his perjury willagt 
ce 


| : againſt a 
Wife, and Sarah Monroe, to commit a ſecret aſſault . 


on the body of Marcia 22 and her to impriſon japſe at year- 
| FF | 
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for four hours, and in purſuance of ſaid wicked com. 

bination aforeſaid, the defendants did in the name of 

| | ſaid Marcia, make and exhibit a falſe complaint againſt 

| | the plaintiff, and ſaid Joſhua Valet, &c. to Juſ. 
| 2 3 tice Raymond, and prayed out a warrant thereon, b 

which he was arreſted and had before William Hill. 

houſe, Eſq. aſſiſtant, on the 24th of Aug. 1788; and 

the defendants did before ſaid aſſiſtant, falſely and 

maliciouſly accuſe the plaintiff of the facts charged 

in ſaid complaint, by means whereof he was bound 

to the county court ; and before ſaid county court, 

the defendants were admitted as witneſſes to ſaid 

complaint, and then and there did on oath falſely de. 

clare that the plaintiff did aid and aſſiſt Joſhua Valet 

in the night of the 27th of July, A. D. 1788, to com- 

mit a rape upon the body of ſaid Marcia Maples; 

k when the defendants well knew that the plaintiff was 

not acceſſary to any abuſe offered by ſaid Valet to ſaid 

Marcia on ad evening; but cauſed him to be made 

a party in order to prevent his being a witneſs; that 

in fact ſaid Marcia received no abuſe that night from 

any perſon, and the whole was calculated and done 

to cover her ſhame ; that by means of the defendants 

maliciouſly conſpiring to accuſe him, and falſely 

| ſwearing to condemn him as aforeſaid, he was con- 

victed on ſaid complaint, before ſaid county court; 

fined C10; and amerced in damages £60 lawful 

money. When the defendants at ſaid county court, 

and at all times knew, that the facts charged in faid 

complaint againſt him were falſe, and to his damage 

4569 3 per writ dated the 6th of Jan. A. D. 1792. 

emurrer to the declaration. And. 


2 Jud gment— That the declaration was inſufficient. 


If this is to be conſidered as an action upon the 
. cafe for a malicious proſecution, the plaintiff hath not 
ſhewn that he was acquitted, but that he was con- 
victed. If as an action for the injury done him by 
the defendants falſe ſwearing and perjury, it is not 
brought upon the ſtatute, nor within the time limited 
by law; and it would be of dangerous confequence 
to admit actions of this nature to lie againft witneſſes 


1 . * 


after ſo great a lapſe of time. 


K 
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tion, &c. 
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Silas Larabee ven. James Larabee. 


CTION for the partition of a certain tract of 4 deviſe to a 


land; declaring, that they held in ſuch man- 3 


ner and proportion, as that the plaintiff had right to his body—will 
have aparted and ſet out to him one third of ſaid enable his ſons 


tract, and the defendant two thirds of ſaid tract. game in the 


Plea—That the plaintiff and defendant did not hold aud Propor- 


tion, as by law 


in manner and proportion as ſet forth in the declara- they would in- 


tion. Iſſue to the court. — thele fa 
The plaintiff produced the will of Nathaniel Lara- TT PER 


dee, dated the 31ſt of March, A. D. 1738, proved 


and approved June the 8th, A. D. 1741, which was 
in the words following, viz. « I give to my wife Sa- 


rah, the whole of my eſtate during her natural life, 


ſhe paying my debts, and after her deceaſe, I give the 


ſame to my kinſman James Larabee, and to the male 


heir of his body lawfully begotten in fee-tail, viz. to 
the male heir of my ſaid kinſman James Larabee, by 
ſucceſſion, from generation to generation forever” — 
the ſaid Nathaniel was ſeized at the date of the will, 


and at the time of his death. The wife ſurvived the 


teſtator 40 years; ſhe alſo ſurvived ſaid James Lara- 
bee, ſeveral years, and died ; that ſaid James had two 
ſons only, the plaintiff and defendant. Upon the 
death of the wife ſaid Sarah, the defendant went into 

ſſeſſion of the whole, and had remained in ever 


ſince. The defendant demurred to the evidence, and 


the plaintiff joined the demurrer. e 


Judgment—That the evidence is ſufficient 3-and 
that the plaintiff and defendant do hold in manner 
and proportion as ſet forth in the plaintiff's declara- 


An heir, is whoever by the laws of a country, hath 
right to inherit or ſucceed to an eſtate immediately 
upon the death of the owner; and is different as the 
law varies in different countries. In England, the 
eldeſt ſon ſucceeds to the real eſtate of his parent, 


&c,—he is the heir: In caſe there is no ſon, then all 


the daughters ſucceed to the eſtate as co· parceners— 


se 


place the eſtate veſted. 
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they are the heir. In Connecticut, all the children 
both ſons and daughters, ſucceed to the eſtate in e- 


-qual ſhares, except the eldeſt ſon, who hath a double 
ſhare. Here, therefore, all the children conſtitute 
the heir. The words in the will, “To my kinſman 


« James Larabee, and the male beir of his body 
deſignates the perſon or 8 to take of the male 
line, lawfully begotten of his body to be the fame, 
that by law had right to inherit or ſucceed to the ef. 
tate of his ſaid kinſman Jimes—in excluſion of the 
females. This neceſſarily includes all the ſons of his 
ſaid kinſman—and as they are to take as heir, that is, 
in manner and proportion as his kinſman's heirs 
would take his eſtate z and that is two parts to the 
eldeſt ſon, and one part to the youngeſt. 


James Larabee's dying before the widow of Na- 
thaniel, to whom the eſtate was given for life, hath 
no effect to prevent the eſtate's paſſing to the male 
heir of James—for James had only a life eftate, and 
that upon condition he ſurvived the widow—his male 
heirs took by force of the will, as immediate deviſees 
of the eſtate, after the lives of the widow and faid 
James were ſpent; and whenever that event took 


* 


Tapliff wer/; Davis. 8 Pr 


A CTION of ejectment for a piece of land, def- 
| cribed in the declaration. Plea—Not guil- 
ty. Iſſue to the court. 


One Stanton was owner of the land; the de- 
fendant had an execution againſt him—levied it up- 
on this land in A. D. 1784, and in Sept. A. D. 1784 
had it recorded in the office of the town clerk, and re- 
turned it to the office of the county clerk from whence 
it iſſued, on the ad of Dec. A. D. 1791, and cauſed 


it to be recorded there on the 26th of Sept. A. D. 


1792: The plaintiff attached this land on the. 5th of 
Feb. A. D. 1791 for a debt due to him from ſaid 
Stanton got judgment and execution for ſaid debt, 
and levied the execution upon ſaid land on the 6th of 
OR. A. D. 1791—which levy was recorded in the 
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town clerk's office on the 2d of Nov. A. D. 1791 
and in the office of the county clerk on the th 
Jan. A. D. 1792. It appeared that the plaintiff 
knew that the defendant had levied his execution up- 
on this land, and that it was not recorded in the coun» 
ty clerk's office when he attached it. 


Judgment—That the defendant is guilty and for 
the plaintiff to recover. | 


The ſtatute is poſitive, that the execution and of- 
ficer's return, muſt be recorded in the office of the 
clerk of the court from whence it iſſued, in order to 
compleat the title; but this was not done by the de- 
fendant until months after the plaintiff's title was 

rfected. There appears to be no fraud practiſed 
be the plaintiff, he waz vigilant in ſecuring his debt ; 
but there appears to be great inattention and groſs . 
negligence on the part of the defendant. 8 


Samuel Woodbridge werſ. Robert Winthrop. 


Gem FACIAS againſt ſaid Winthrop as agent, A garniſhee 
factor, truſtee, &c. to Joſeph Woodbridge, an g once ad 
ſent abſconding debtor. de liable upon 


Plea in bar That ſaid Joſeph was not at the date — — 
and ſervice of the erred or an abſent abſconding — 
debtor; and the defendant had paid and delivered to that he is not. 

faid Joſeph all the effects of faid Joſeph's which were A Sie 
in his hands and poſſeſſion. +7 elf upon a ſcire 


Plaintiff replied That ſaid Joſeph was deſcribed reomar Hara 
in ſaid original writ and in the copy left with the de- being an ab- 
fendant, to be an abſent abſconding debtor, by which ſconding debt- 
he had right by law and in fact did appear and de- © — 
fend ſaid Joſeph, his principal in ſaid cauſe; that being leſt in 
the defendant having in his hands a much greater ſervice. 
ſum than was due to the plaintiff, ſaid Joſeph inſti» 
tuted a ſuit againſt him for it, and before the ſpecial 

ior court, holden at New-London in July A. D. 
1789, recovered judgment for the ſame againſt the 
defendant, at which time the defendant moved ſaid 
court for a ſtay of ſaid Joſeph's execution, upon the 
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ground of the plaintiff's foreign attachment lying a- 


gainſt him; upon which ſaid court ordered ſaid exe- 
cution to be ſtayed until ſaid Joſeph procured and 
gave to the defendant a good bond with ſurety ſuffi. 
cient to indemnify him againſt ſaid foreign attach- 
ment, which was accordingly done before ſaid execu- 
tion was taken out that ſaid Joſeph was a bankrupt, 
and the defendant eſtopped to ſay that ſaid Joſeph 
2 not an abſent abſconding debtor, upon the ſcire 
acias. | 


The defendant rejoined, traverſing the defendant's 
appearing and taking upon him the defence of ſaid 
Joſeph in the original ſuit, as attorney to him. To 
which. the plaintiff demurred. t 


Tudgment—That the rejoinder of the defendant is 
inſufficient. | | 


| e 

The court ſuppoſed that the defendant had admit- 
ted himſelf to be liable on ſaid foreign attachment, 
by moving for a ſtay of ſaid Joſeph's execution on 
that account, until he was indemnjfied againſt it; 
and the courts granting ſaid motion and ordering ſaid 


execution tobe ſtayed, until he was indemniſied by ſaid 


Joſeph againſt ſaid foreign attachment, amounted to 
2 confeſſion of judgment againſt himſelf and recog- 
nized by the court, by ordering ſaid execution to be 
ſtayed till indemnified—whereby he was eſtopped to 
plead that ſaid Joſeph was not an abſent abſconding 
debtor, or in any way to avail himſelf of the payment 
made by him to ſaid Joſeph. under theſe circum- 
ſtances : For the whole ground of the motion and of 
the courts order upon it, is the admiſſion of the de- 
fendant, that he was liable on ſaid foreign attach- 


ment; for if ſaid Joſeph was not an abſent and ab- 


ſconding debtor, at the time the copy of the original 
writ was left with him in ſervice, he muſt have known 
it at the time when the ſpecial ſuperior court fat in 
July A. D. 1789, and that was a good defence for 
a garniſhee upon a ſcire facias, and ſo needed not 
to have moved the court for a ſuſpenſion of the exe- 
cution. © | GH X 
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This judgment was reverſed in the ſupreme court 
of errors, in June A. D. 1794—for the following 


reaſons. | 


THERE are two queſtions which arife on theſe 
leadings—1ſt, Whether Winthrop, the garniſhee, 
ad a right to plead in bar of the ſuit againſt him, 

that Joſeph Woodbridge, the defendant in the origi- 

nal action, was not an abſent or abſconding debtor, as 

M has done, and if ſo, ad. Whether this is a good 
ence. 


As to the firſt point, it may be laid down as a gen- 
eral rule, that what may be pleaded to the original 
action cannot regularly be pleaded to the ſcire facias. 
And it may alſo be admitted, that the defendant in 


the original action might himſelf have taken advan- 


tage of the miſdeſcription in queſtion, by way of abate- 
ment, and if he ſhould wave this advantage and plead 
to the merits, he would afterwards be eſtopped to ſa 
'he was not an abſent or abſconding debtor. Butit 
cannot be admitted that the garniſhee, by force of the 
ſtatute, entitled an act for the recovery of debts out 
of the eſtate or effects of abſent or ablronding debt- 
ors, his principal not being in fact an abſent or ab- 
ſconding debtor, might, as attorney created by the 
ſaid ſtatute have t ken advantage of the ſame miſ- 
deſeription, for his right of appearing and defending 
in the ſuit reſts wholly on this ground, that he is in 
truth the factor, agent or truſtee of the defendant, 
being an abſent or abſconding debtor, and if the de- 
fendant be not in fact an abſent or abſconding debt- 
or, no power is given to the garniſhee by the ſtatute 
as attorney in the caſe ; and if he ſhould appear and 
plead in mai of the ſuit, that the defendant 
was not an abſent or abſconding debtor, he would aſ- 
ſume a fact, which if true, would deſtroy his own ex- 
Iſtence as an attorney, and evince that he had no bu- 
fineſs to intermeddle in the caſe. | 


4 : 


But further, if it ſhould be admitted, that he had 
right to appear and to plead to this fat in abate- 
ment and he ſhould neglect to do it, and plead to the 
merits, ſtill as this defence reſpects his principal 
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merely, his principal only would be bound by it, and 
in that caſe he alone would be eſtopped to ſay he 
was not an abſent abſconding debtor, for the Pr rs 
of the attorney would be contemplated in the ſame 
light as if it had been made by the principal himſelf 
actually preſent in court, and could no more preju- 
dice his future defence as garniſhee ; but clearly if 
ſuch defence had been made by the principal him- ' 
ſelf preſent in court, it would be unreaſonable that 
the garniſhee, ſhould by ſuch defence over which he 
had no control, be eſtopped to plead the fact to the 
icire facias, if it would make him a good defence. 


He ought not indeed to be allowed to plead any 
matter which goes to ſhew that the plaintiff in the 
original action, had no juſt demand againſt the de- 
fendant, or that the judgment ought in any manner 
to be altered or varied. Yet if the fact, that the 
original debtor was not an abſent or abſconding debt- 
or, would afford a good defence againſt the fcire fa- 
cias by the ſtatute, the garniſhee ought to be allowed 
to plead it, upon either principle of the foregoing rea- 
ſoning 3 as his defence refts upon the proviſions of 
the ſtatute, and is totally diſtin from the defence in 
the original action, neither the ſubject nor the par- 
ties being the ſame. 


As to the ſecond point, Whecher the plea that the 
defendant in the original action was not an abſent or 
abſconding debtor be a good defence againſt a ſcire 
facias, as it is pleaded, there can be little doubt, for 
it ſtands confeſſed upon the pleadings to be a fact, 
though the plaintiff in his reply endeavors to avoid it, 
by ſaying that the fact could not now be called in 
queſtion. Butifthe foregoing reaſoning be concluſive, 
the fact is well pleaded, and conſequently it appears 
that the defendant in the original action was not au 
abſent or abſconding debtor, this being ſo, the effects 
of the original defendant, in his, the garniſhee's hands 
were not liable and ſubject to execution, granted upon 
the judgment in ſaid action, for by the expreſs words 
of the ſtatute, they are liable and holden, ſubject to 
ſuch execution only, in cafe the defendant in the 0- 


riginal action was an abſent or abſconding debtor. 


Points of Law adjudged, 


| A in D 
Rules of Practice. 


ns: 4 

IN order to render this publication more 
uſeful, I have thought proper to ſubjoin for the ben- 
efit of ſtudents and young prattitioners in the law, 
certain laww points which have been ſettled and ad- 
Judged, a part of which do not fall within the time 
of the preceding reports. Alſo certain rules of pro- 
ceeding and practice, adapted and ęſtabliſped in the 

ö ourt. 


———  — 

ki, is ; | al 

N action at law, lies in this ſtate, in favour. of 
an endorſee of a note in his own name, which 
was executed and endorſed in another ſtate, where 
by law ſuch note is negociable. ”; | 


An action of the caſe lies in favour of an aſlignee 
of a note, or bond, for valuable conſideration, againſt 
the- promiſor or obligor, where the promiſee or ob- 
175 is bankrupt, and the promiſor has had notice 
0 the aſſignment and of the — of the prom- 
iſee, before payment made to the promiſee, or a 
diſcharge obtained from him ; ſuch payment or dif- 
charge notwithſtanding, upon the ſame grounds that 
2 ſuit in chancery, has heretofore been ſuſtained. | 

| 2 2 2 * 
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Where a ſpecialty is deſtroyed or loſt by accident 
or misfortune, or has unfairly got into the poſſeſſion 
of the adverſe party, the obligor or promiſor ; the 
plaintiff may bring his action and declare upon it, 
and ſet forth the deſtruction or loſs of it, or t at it 
has got into the hands of the defendant, as the caſe 
may be; and the plaintiff will be excuſed from pro- 
ducing it on oyer, and will be permitted to prove the 
loſs of it or that it is in the defendant's poſſeſſion : 
And alfo to prove the execution and tenor of it, by a 
copy or by parole evidence. | 


A debt which is aſſigned for a valuable conſidera- 
tion, is not afterwards any part of the effects of the 
aſſignor, in the hands of the debtor, and is not liable 
to be taken by the creditors of the aſſignor, by a for- 
eign attachment. 


A general action of indebitatus aſſumpſit, will not 
lie, for a miſtake in a ſettlement, or where the plain- 
tiff relies on ſpecial circumſtances to make out his 
caſe ; but the action muſt be ſpecial, ſetting forth the 
particular grounds of his demand. me 


In an action upon a bond witha condition, it is not 
neceſſary that the plaintiff ſhould ſet forth or declare 
upon the condition of the bond, for that is for the 


benefit of the defendant, and may be introduced in the 


pleadings. 


Where an action is commenced by an attachment 
to ſecure the debt by attaching property, and by rea- 
ſon of ſome defect in the ſervice, the property is not 
holden; or where there happens to be ſome Ata! de- 
fect in the plaintiff's writ or declaration, which is 
not amendable; whereby his ſuit muſt fail; in ei- 
ther of the above caſes, the plaintiff may inſtitute a 
ſecond action for the ſame cauſe, before the court ar- 
rives in which the firſt can be withdrawn ; and the 
latter will not be conſidered as being brought for vex- 
ation, nor abate by reaſon of the pendency of the firſt; 
provided the firſt is not appeared in, or is withdraw! 
as ſoon as it can be done, | 


AND RULES OF PRACTICE. 


An action of debt will not lie upon a judgment 
rendered in this ſtate, where both the parties are liv- 
ing; unleſs it be for the purpoſe of ſecuring property 
to ſatisfy the judgment which could not otherways 
be done; as where the debtor is become bankrupt 
and abſconded, and left debts due to him or other 


oper] in the hands of his agent, &c. which cannot 


taken hold of, but by foreign attachment; or for 
ſome other end, which the plaintiff cannot avail him- 
ſelf of without, by his execution. 


A writ of error is not a ſuperſedeas of an execu- 
tion, unleſs bonds are given at the time of praying it 
out agreeable to the ſtatute. Nor will it then be a 
ſnperſedeas to ſtay proceedings, where the execution 


has been levied. 


The plaintiff's own bond, is no ſecurity in con- 
templation of law, upon a writ of replevin. 


A writ of attachment ſerved as a ſummons by read- 
ing or leaving a copy at the defendant's uſual place 
of abode, without attaching either the property or 
perſon of the defendant, is ſufficient ſervice to hold 
him to trial. 5 


A bond given at the praying out of a writ in fa- 
your of a plaintiff, who is not an inhabitant of this 
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Debt on judg- 


ment will not 
lie, except, &c. 


Of bonds on 
writs of error 
and replevin. 


Service of an 
attachment 
good by read- 
ing, &c. 


Bonds for proſ- 


ecution not 
within the 


ſtate, or is unable to reſpond the coſt, for the proſe/ ſtatute of limi- 
cution of the action; is not within the limitation of tation, &c. 


twelve months preſcribed by the ſtatute concerning 


bail, to ſuits brought on bail bonds to the ſheriff, or - 


ſpecial bail given in court to the action. 
When Cauſes muſt be entered. 


All writs and petitions returnable to the ſuperior 
court, muſt be returned to the clerk, before the ſec- 
ond opening of the court. 


By ſtatute, all appeals from the county, city and 
probate courts muſt be entered in the docket of the 
ſuperior court before the ſecond opening of ſaid court, 
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and not after, unleſs the appellant-pays down the coſt 
ariſen in the action to that time, to the appellee, then 
he may enter his action any time before the jury are 
diſmiſſed. And in caſe the appellant doth not enter 
ſaid cauſe before the jury are diſmiſſed, the appellee 
ny enter it, if it be an appeal from the county court, 
and have the judgment of the court below affirmed 
with additional coſt, 


And by the court, no appeal may be received and 
entered in the docket by the clerk, unleſs the copies of 
the caſe, certified by the clerk of the court appealed 
from, is delivered to him. This rule extends to all 
caſes to be entered upon granting of new trials, and 
on reverſals by error. 


Time of Pleading. 


All original pleas in abatement made in the ſupe- 
rior court in civil actions are to be made and deliver- 
ed to the adverſe party or his attorney, if preſent, if 
not, to the clerk of the court by the opening of the 
court in. the afternoon of the ſecond day of the ſeſſion. 


All other pleas, as a demurrer to the declaration, 
general iſſue, or ſpecial plea in bar, are to be made 
and delivered, as aforeſaid, by the opening of the 
court in the morning of the third day, in all the coun- 
ties where the term is but one week; and by the 
opening of the court in the morning of the fourth day 
of the ſeſſion where the term is more than one week. 
And the rule is the ſame, with reſpect to altering 
pleas which come up from the county and city courts 
by appeal. 


When a defendant appeals from a judgment of the 


county or city court, upon a plea in abatement, he 


muſt abide by his plea in abatement exhibited below, 
without alteration or amendment. For if he fails to 
make good his plea, he will be ſubjected to the coſt; 
and it has been determined, that where the plaintiff 
appeals from a judgment on pleas in abatement, the 
defendant may not alter his plea in abatement. 


| 


AND RULES'OF PRACTICE. 
Concerning Amendments. ' 


By ſtatute, if the plaintiff*s writ abates, upon pay- 
ment of coſt, he ſhall have liberty to amend it. 


By the court, the plaintiff before plea pleaded; may 
admit his writ to abate, and upon motion, be allowed 
upon payment of coſt, to amend it. 


By ſtatute, whenſoever a party ſhall ſuppoſe that 
he has miſſed his plea, which would have ſaved him 
in his juſt cauſez he ſhall have liberty to alter his 


plea; and reaſonable time ſhall be allowed to the ad- 


verſe party to make anſwer thereto ; and if faid new 
plea be found inſufficient for juſtifying him, reaſona- 
ble ſatisfaction ſhall be awarded to the other party, by 
the court, for the delay, &c. 


By the court, liberty may be given to a party to al- 
ter his plea, at any time in the courſe of the trial, 
where it appears he has miſſed it. 


And by a late ſtatute, the courts of law and chan- 
cery are authoriſed to permit the parties reſpectively, 
at any time, to amend any defect, miſtake or infor- 
mality, in the writ, declaration, pleadings or other 
parts of the record, in civil cauſes pending before 
them, upon payment of the lawful coſt to the other 
party, at the diſcretion of the court. | | 


By the court, the allowing of the amendment and 


whether coſt ſhall be paid or not, are both at the dif- 


cretion of the court. 


And, that where the amendment moved for, if per- 
mitted, would alter the nature of the action, and make 
a new writ or declaration, it cannot be permitted; 
not being within the meaning of the ſtatute 3 and 
would require twelve days notice. 


If a cauſe is entered in the docket, as coming here 
by appeal, and upon view of it is not appealable; the 
court will ex officio diſmiſs it, though no plea in abate- 
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ment is offered ; but in ſuch caſe, no coſt is taxed for 
either party. 


If an appeal abates becauſe the damages demanded 
do not exceed ſeventy dollars, it cannot be amended 


by increaſing the ſumdemanded, although both parties 


agree to it. For it not being appealable when in the 
county court, it is not regularly before this court, and 
the agreement of the parties cannot alter the law. 


If the defendant juſtifies upon a plea of title, in an 
action of treſpaſs, brought before a juſtice he muſt a- 
bide by his plea of title; and may not reſort to any 
other defence. | A 


Of Appeals in certain cafes. 


An appeal lies from a judgment by default and a 
hearing in damages, but the defendant can make no 
other defence. 


An appeal lies for a defendant, from a judgment 
againſt him, upon nibil dicit ; and he may plead and 
defend before the court appealed to. 


An appeal lies from a judgment upon a note for 
money onlyalthough it hath two ſubſcribing witneſſes, 


if one is dead or become intereſted, for it cannot be 


An iſſue is to 
be joined, 


Of profert and 
. oyer. | 


vouched by two witneſſes. 


In all pleas of abatement, an iſſue in law or in fact 
ought to be joined, and where the court determine 
the plea to be inſufficient ; the judgment is, that the 
defendant ſhall anſwer over to the action. But if the 
iſſue is joined to the jury, and they find againſt the 
defendant, the jury aſſeſs damages, for the plaintiff. - 


In an action brought on a ſpecialty, or where 2 
party ſets forth his title ſpecially, by certain deeds and 
conveyances, it is not neceſſary to alledge a profert of 
them, yet oyer muſt be given of them, if aſked for, 
unleſs excuſed for reaſons alledged in the declaration 
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or plea. And the rule is the ſame in chancery as at 
law, with reſpect to craving and giving of oyer. 


Where ſpecial bail is given, and the judgment is in Special bail 
favour of the defendant ; which afterwards is reverſ- <*9ncratod. 
ed upon a writ of error, and the plaintiff eventually 

recovers judgment againſt the defendant in ſaid ſuit 

for his damages and coſt ; the ſpecial bail is exonera- 

ted. | 


Of Pleas and Pleading. 


A judgment upon demurrer, either general or ſpe- 
cial is final in a cauſe at law; yet the defendant upon 
2 may be heard in damages, as in caſe of a de- 
ault. 


A demurrer runs back through the whole record, 
and judgment will be according to the right of the 
cauſe on the whole record. c 


Matters of form, as duplicity, &c. cannot be taken 
advantage of under a general demurrer, but muſt be 
ſpecially pointed out, and excepted to. 


Regularly in pleading the defendant muſt confeſs 
and avoid or juſtify the charge brought againſt him, 
or traverſe and deny it. | 


When all the allegations in a declaration or plea 
are traverſed or denied, there is a complete iſſue; and 
it is proper for the party taking the traverſe to put 
himſelf on the country. But where only a part of 
the allegations are traverſed z or new matter is in- 
troduced ; the plea muſt conclude with a verification, 
that the adverſe party may have an opportunity, to 
anſwer over to the new matter, demur, or join in 
the traverſe. g | 


The traverſe muſt be taken to ſome material point 
in the declaration or plea, which being found either 
way will put an end to the cauſe; or it will be ill 
upon a demurrer. | 


* „ 
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Regularly there cannot be a traverſe upon a tra- 
verſe, for that would tend to endleſſneſs in pleading ; 
yet where the defendant ſets forth in his plea ſubſtan- 
tial matter, if true, to bar the plaintiff of his action, 


and concludes with a traverſe of ſome immaterial part 


of the declaration; the plaintiff in his reply may tra- 
verſe the ſubſtantial parts of the plea, without noti- 
cing the immaterial traverſe. This is not a traverſe 
upon a traverſe in the ſenſe of the rule; although it 
is a traverſe after a traverſe. 


Whenever the defendant in his plea in bar, ſtates 
the plaintiff's caſe to be different, from what it is al- 
ledged to be in the declaration, he muſt conclude 
with a traverſe of the declaration. The ſame rule 
applies to the other parts of pleading. 


In an action of treſpaſs, which charges the defend- 
ant generally, and the defendant juſtifies at'a partic- 


ty at any other time and place. But where the action 
is ſpecial for a treſpaſs committed at a certain time 
and place, and he juſtifies at the particular time and 
place alledged, he need only aver that it is the ſame 
treſpaſs complained of and not diverſe. 


Duplicity in pleading, doth not conſiſt in the length 
of a declaration or plea, nor in the multiplicity of the 
facts alledged ; provided they are neceflary to make 
out the point of the action, defence or juſtification; 
but in ſetting forth different and diftin& cauſes of 
action, or points of juſtification and defence. 


A departure in pleading is where the plaintiff in 
his replication, reſorts to and ſets up a different 
ground or cauſe of action from that laid in his decla- 


ration; or where the defendant in his rejoinder, de- 


parts from the ground taken in his plea, and alledges 
new matter which doth not fortify the plea in bar. 


Concerning Evidence. 


Perſons who have been convicted of any infamous 
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crime, as arſon, forgery, burglary, perjury, theft, &c. 
are excluded from teſtifying. Alſo all profeſſed athe- 
iſts who diſbelieve the being of a Gop, and his moral 


government. 


Perſons intereſted in the queſtion of fact in iſſue, 
and in the event of the ſuit, are excluded from being 
witnefſes—huſbands and wives cannot be witneſſes 
for, or againſt each other, except in caſes of perſonal 
abuſe offered by one to the other. | 


The intereſt of a witneſs may be proved in either 
of the following ways, viz. by witneſſes or by writings - 
which ſhow and evince his intereſt. Or 2dly, by 
examining the witneſs upon the voire dire oath—or 
by examining him touching his intereſt under the 
witneſſes oath. The party objecting may elect either 
of theſe methods to prove an intereſt; but is confined 
to the one which he elects. 


If a witneſs has given a diſcharge of his intereſt, 
to the party objecting againſt him; and he refuſes 
to produce it, parole evidence will be admitted to 
prove it. * 


Or where a diſcharge is tendered, by the wit- 
neſs, to the party objecting, and he refuſes to re- 
ceive it, upon its being lodged with the clerk of the 
ann for the uſe of the party, the witneſs will be 

mitted, . 


If a deed or other inſtrument in writing, whieh 
hath ſubſcribing witneſſes, is denied, other evidence 
will not be received to prove the execution of it, if 
thoſe witneſſes may be had, without producing them; 
except proof of what the party himſelf has confeſſed. 


Bills of exception to evidence, are to be notified in y;y, of exeep- 
court at the time of deciding upon the objection, and tions. 


reduced to writing in form, and preſented to the 

court or preſiding judge; within twenty-four hours, 

diter" the verdict is accepted and recorded; and in 
| Aa aa 
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trials to the court they muſt be preſented as aforeſaid 
within twenty-four hours after judgment is given 
excluſive of Sabbath-day, or they will not be received. 


A demurrer to evidence is allowed, where the evi- 
dence is in writing, and is taken to the evidence of 
the plaintiff, before any is introduced on the part of 
the defendant, and admits all the facts and infer. 
ences of fact, which a jury might make; and ſub- 
mits to the court the queſtion of law ariſing out of 
the evidence. And the ſame rule holds with reſpect 
to the plaintiff's demurring to the defendant's evi- 
dence. 


When a demurrer to evidence is properly taken, 
the adverſe party muſt join the demurrer :;—and the 
— the cauſe; after aſſeſſing 

the damages proviſionally, in caſe the parties deſire 
it. Otherwiſe the court, if the plaintiff recovers 


will aſſeſs the damages. 


Challenges to the jury are either principal challen- 
ges or to the favour. A principal _— is a pe- 
remptory exception which utterly diſqualifies the ju- 
ry man to try the cauſe—as his being ſo near related 
to one of the parties that the law forbids his judging 
between them—his being intereſted in the [queſtion 
or in the event of the ſuit—his having heard the cauſe 
from either of the parties or their agents—or having 
given his opinion in the cauſe—and his being infa- 
mous and by judgment of law difabled to be a juryman, 
or otherways by law diſqualified. 


Challenges to the favour are ſuch exceptions as the 
parties may make or not, if they are waved at the 
proper time of taking them, the verdi& will be good, 
and the party forecloſed, moving them in arreſt of 
judgment. 


If the jury are impannelled and ſworn in a cauſe, 
and the declaration and pleadings are read, the jury 
are entitled to their fees; although the cauſc is with- 
drawn, non-ſuited or diſmiſſed, immedigtcly after. 
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A plaintiff may not withdraw his action, or be non- M hen an ac- 
ſuited, after the jury have delivered their verdict into 3 
the hands of the clerk, if the court accepts the ver- 
dict; but he may withdraw, while the verdict is in 
the hands of the officer who attends the jury, as it is 
paſſing from the foreman of the jury to the cRrk; 
or in caſe the court return the jury to a ſecond, or 
third conſideration, he may withdraw in hke manner, 
before the ſecond or third verdict, is delivered into 


the hands of the clerk. 


But/one council of a fide is allowed upon a motion, 
without ſpecial liberty from the court. 


No interruption may be given to a judge while f 
giving his opinion in court; upon any queſtion ſub- Four 
mitted to the court for deciſion ; by the parties or are to be reci- 
council of either fide ; but when the judge is through, fied. 
if any thing has been omitted, or miſapprehended ; 
upon application to the court liberty will be given to 
the party to rectify it. 


No interruption may be given to the council, while 
arguing in his turn, by the other ſide; unleſs he miſ- 
tates the evidence or the law, in that caſe, application 
is to be made to the court to have the miſtake ſet right. 


In trials, the party who is to prove the affirmative Mode of pro- 
of an iſſue, goes forward in the introduction of his ceeding on tri- 
evidences ; and the witneſſes are to relate what they ** 
know, reſpeCting it, then he that produced them hat 
right firſt to interrogate them; after he is through; 
the adverſe party, is to croſs examine them; in doing 
of which the queſtions on both ſides, are to be fairly 
put, and diſtinctly anſwered by the witneſs, without 
any interruption or ſuggeſtions, from either party. 


Under the plea of non- aſſumpſit, to an action upon = 
an expreſs promiſe ; it hath been adjudged, that pay- no be — 
ment cannot be given in evidence to defeat the action; evidence on 
Although in an action upon an implied promiſe, it may. the plea of 
For payment admits an expreſs promiſe, but extin- nem aſſumpft, 


7 . . to an expreſ. 
guiſhes an implied One. . ; 
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All motions in arreſt are to be notified in court up- 
on the ver ict's being accepted and recorded, and redu- 
ced to writing and delivered to the adverſe party, or 
lodged with the clerk, within twenty-four hours after 
the verdict is accepted, excluſive of Sabbath-day, when 
there are twenty-four hours, before the riſing of the 
court; if there are not, it muſt be delivered in, be- 
fore the court riſes. : | 


When judgment is arreſted, for inſufficiency of the 


declaration, no coſt is allowed or taxed for either 


| Repleader, 


The iſſue muſt 
be found in 
terms, affirma- 
tively or nega- 
Uvely. 


Judgment on 
an immaterial 


iſſue. 


Amendment ot 


the record. 


party. 


When the judgment is arreſted for the immateri- 
ality of the iflue, a repleader is ordered it for miſbe- 
haviour of the party, or for a defect or any miſcon- 
duct, in any 4 the jurors, a trial by another jury is 
ordered. | 


Every ifſue joined to the court or jury, muſt be 
found affirmatively or negatively, in the terms of it ; 
and it is not ſufficient for them to ſay, that they find 
the iſſue for the plaintiff or defendant ; nor that they 
find all the material facts to be true. | 


And where an immaterial iſſue is put to the court; 
they will find the facts in iſſue as above, and give judg- 
ment according to law upon the whole record. 


Where upon the whole record it appears that 


judgment ought to be for the plaintiff, notwithſtand- 


ing there is a verdict for the defendant, the court will 


give judgment according to the right of the cauſe. 


During the ſeſſion of the court, the records and 
judgments of that term, are in the power of the court; 
and any errors, miſpriſons, or miſtakes of the clerk in 
the records, may be corrected, or amended by the 
court; but after the term is ended, the court have no 
power over them, to correct or amend ; unleſs there 
are ſome written documents or minutes, to amend by. 
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It is not allowable for the officer who attends the Conſtable not 


jury, to be preſent in the room with the jury, while 
they are deliberating upon the cauſe under their con- 
ſideration; nor to have any communication with 
them, or they with him; relative io the merits of the 
cauſe. 


Of New T rials. 


By the granting of a new trial at large, in 2 cauſe, 
the force and effect of the judgment, is entirely re- 
moved. | 


The deſign of granting new trials, is the advance- 
ment of juſtice z and they are granted, upon new ev» 
idence, for miſpleading, and for other reaſonable 
cauſe. | 


The petitioner muſt ſet forth a ſtate of the caſe, and 
of the former evidence, when the new trial is aſked 
for on the ground of new evidence ; alſo the new ev- 
idence, and who the witneſſes are, and the reaſons 
why he had not the evidence at the trial : although 
witneſſes not named in the petition, may teſtify to 
thoſe points which others named in the petition are 
adduced to prove ; and it muſt appear, that the new 


to be with the 


evidence is material, legal, and not known of at the 


trial, or not attainable, by uſing due diligence, or 
that he loſt the benefit of it, by ſome fault of others, 
which it was not in his power to have prevented. 


When it is aſked for, on the ground of miſplead- 
ing, the petitioner muſt ſtate the caſe, and ſhew 
wherefore his plea was deficient; alſo muſt ſet forth 
his new plea, and that he can ſupport it; for it is ne- 
ceflary, that it ſhould appear, that his new plea, is 
ſufficient in point of ſubſtance, that it is applicable to 
the caſe ; and true in point of fact. 


There are other cauſes for granting of new trials, 
as for a miſtake in any of the judges, as to the queſ- 
tion, or in the jury, as where they deliver to the court 


a verdict, by miſtake, when a different verdict was 
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agreed upon ; or where they refer the deciſion of the 
cauſe or the quantum of damages, to chance; or for 
other miſconduct, whereby it appears that the cauſe 
has not been fairly and legally tried and decided ; 
and there are many matters which might have been 
moved in arreſt, had they been known of in ſeaſon, 
which may be aſſigned as good reaſons for a new trial. 


A petition for a new trial may be exhibited to the 
court at the ſame term the cauſe was tried; and if 
the reſpondent agrees notice, and to go on to trial; 
the court will hear it, if not, it will be continued 
that legal ſervice may be made, for the next court. 


Taking of dep- In taking of depoſitions notice muſt be given to the 

ofitions. attorney of the adverſe party; if he lives within 
twenty miles of the place of caption, and. is known 
to be ſuch ; although the adverſe party lives more 
than twenty miles from the place of caption. If a 
depoſition is taken on account of the ſickneſs of -a 
witneſs, and before the cauſe is tried he gets well, 
yet if when it 18 tried the witneſs is ſick and unable 
to come to court the depoſition will be admitted. 


Writ of error, A writ of error muſt be commenced within three 
years of the time of rendering the judgment com- 
plained of. -If the record produced on oyer is variant 
from the record ſet forth in the writ, the defendant 
may plead the variance, or that there is no ſuch re- 
cord. Upon which the plaintiff in error may ſuggeſt 
to the court that there is a demunition in the record 
ſent up and pray the court to iſſue a certiorari to the 
clerk of the court below requiring him to certify the 
whole of the record. If upon inſpection it is found 
that there is no ſuch record the writ abates. If it is 
found that there is ſuch record, the judgment is that 
the defendant anſwer over to the writ of error. 


Of reverſing When the judment complained of is reverſed, the 
the judgment. court give judgment that the plaintiff in error recover 
all he has ſuffered and loſt by means of the erroneous 
judgment; butno coſt is allowed upon the writ of 
ercor, and the plaintiff in the original action, may en- 
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ter and try his cauſe in the ſuperior court, as though 

it came up by an appeal. If the judgment of the of affirming 
court upon the writ of error is that there is nothing the judgment. 
erroneous in the judgment complained of, the de- 

fendant in error recovers his coſt, and the court upon 

affirming the judgment, will give judgment for the 

intereſt by way of damages, during the time the exe- 

cution was ſtayed by the writ of error. 


The ſupreme court of errors, upon a reverſal of a in the court 
judgment of this court, do not proceed to try or ren- of errors. 
der any judgment in the original cauſe ; but when- 
ever it is proper and neec ſſary, they remand the cauſe 
to the ſuperior court for them to render the proper 
judgment; and in ſuch caſe the parties are allowed to 
plead anew. 

An audita querela, is a writ which is granted by the 4 quercla, 
chief judge of the ſuperior court, mad by the chief 
judge of the reſpective county courts, upon a com- 
plaint made by a debtor in execution, alledging ſome 
good cauſe wherefore he ought to be diſcharged from 
an execution, which he has had no day in court to 
plead or avail himſelf of; and praying to be liberated 
from the execution, and that the creditor may be cited 
before the court, to anſwer to his complaint, which 
he prays may be heared and he finally diſcharged ; 
on granting of which good and ſufficient bonds with 
ſurety are to be taken. 


If the complaint is grounded upon any written evi- 
dence, it muſt be produced to the judge, if upon pa- 
role teſtimony, what their teſtimony will be, muſt be 
produced to the judge, upon the application, that he 
may ſee that the complaint is not groundleſs, before 
he grants ſo important a proceſs to arreſt the execu- 
tion of the law ; although it is a writ of right and in 
_ caſes abſolutely neceflary, for the purpoſes of 
juſtice. 


Of changing or renewing Bonds given in cauſes. 


Bonds given for the proſecution of an action, ſpe- 
eial bail given to the action for abiding final judg- 
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ment, and bonds given for the appeal of a cauſe; 
may be renewed or changed in this court, by taking 
others in lieu of them where the bondſman has failed, 
and for other reaſonable cauſe. | 


Proceedings in Chancery. 
The juriſdiction of the Courts of Chancery, in this 


ſtate, is much narrower than in other countries, ow- 


ing to the ſtatute which takes from them all cauſes in 


which adequate remedy may be had at law; and to 
the liberality of the courts of common law, who con- 
fider their inſtitution to be for the purpoſes of doing 
juſtice ; and have been and are extending the law 
remedies. to almoſt every caſe, that juſtice requires, 
where they are not reſtricted by ſome poſitive ſtatute 
or ſome ſettled principle of law. 


Fraud, accident, and truſt, are in the Engliſh law 
books ſaid to be peculiar objects of chancery cogni- 


zance; but in this ſtate there is adequate remedy at 


law, for moſt of the caſes that ariſe from them. 


Fraud renders void deeds, contracts, aud judg- 
ments, equally at law as in chancery. 


And where a deed or any obligation is loſt or deſ- 
troyed by accident, this being proved, the courts of 
law admit other evidence in proof of the inſtrument 


loſt, and to ſupply its place. 


And in moſt caſes of truſt, the truſtee is compella- 
ble in an action at law, to account and pay over the 
intereſt to the perſon, for whom he holds in truſt. 


And the action of indebitatus aſſumpſit, general or 
ſpecial, which reſts upon the broad baſis of juſtice 
and equity, furniſhes a remedy at law, in all caſes 
where juſtice requires compenſation to be made on 


the ground of an implied promiſe, where there is no 


expreſs parole or written contract. 
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As where one man has by almoſt any means, got 
into his poſſeſſion money or other property, except 
received as bailiff and receiver, to account for as ſuch ; 
which in equity and good conſcience he ought not 
to hold and detain, without making compenſation for. 


In ſhort it ſeems to be the prevailing diſpoſition of 
" the courts of law, to make the law remedies co-ex- 
tenſive with the rights of the citizens and the require- 
ments of juſtice ; where they are not reſtricted by 
ſome 3 law ; and to aboliſh the odious diſtinc- 
tion that hath been held up between courts of law, 
and courts of equity; as though courts of law were 
not courts of juſtice. Believing that, eff beni judicit, 
ampliare juſliciam. 


The juriſdiction of the chancery courts is confined 


principally, to compelling a ſpecific performance of 


ements ; to granting relief againſt errors and de- 
fects in deeds, and other inſtruments, which by miſ- 
take or fraud are drawn contrary to what the agree- 
ment of the parties was, they ſhould be; by ordering 
the miſtake to be ſet right in the deed or inſtrument, or 
by obliging the party to do, what by the original con- 
tract he agreed todo. 


To compelling thoſe, who have got the legal title 
to an eſtate, without any equitable right to have or 
hold it; to reſign it to him who hath right. 


To decrecing the redemption and forecloſures of 
mortgaged eſtatesto granting relief in certain caſes 
againſt the lapfe of time. | 


To compelling a diſcovery on oath from a party 
intereſted, where the evidence of certain facts reſts in 
his private knowledge, and cannot be otherways 


proved. | 

To granting of injunctions in certain caſes. 

To decreeing an offset oo made of mutual liqui- 
B b 
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dated debts—and to taking depoſitions in perpetuarh 
memorial rei. | 2 
Petitions in chancery mult deſcribe the parties with 
elearneſs and certainty z muſt contain a caſe, which 
entitles the petitioner to relief in equity, againſt the 
petitionee, aud for which he hath no adequate reme- 
dy at law; and the relief prayed for muſt be proper 
for a court of chancery to grant in ſuch caſe. Yet 
if there is a prayer for relief generally, and the court 
ſhall judge relief ought to be granted, a particular re- 
queſt for ſome ſpecific thing, which would be im- 
proper to be granted; will not vitiate the petition. 


In a petition for a diſcovery, it is neceſſary that the 
petition contain a particular ſtate of the facts, of 
which the diſcovery is ſought. Alſo that the peti- 
tioner hath no other evidence; and this petition may 
be brought for a diſcovery only, or for both a diſcoy- 
ery and relief, 


In a petition to take depoſitions to perpetuate teſ- 
timony, it is neceſſary that it ſhould contain a ſtate of 
the caſe, in which the petitioner wants to improve the 
evidence; alſo the reaſons for the application; and 
the adverſe party intereſted in the teſtimony is to be 
cited, that he may have a day in court to object to the 


meaſure, and to be preſent to croſs examine the wit- 


neſſes. 


In a petition for an offset, it muſt appear that the 
debt prayed to be offset is liquidated and about which 
there is no diſpute in the law, and that the party a- 
2 whom the offset is prayed is bankrupt, or re- 

des in a foreign juriſdiction, and that it is neceſſary 


in order to prevent a failure of juſtice. 


A bill of revivor lies where a petition is abated by 
the death of either of the parties, or for other cauſe, 
to revive the ſame ; and muſt ſtate the former peti- 
tion, the cauſe of its abating, and that it is neceſſa 
for the purpoſes of juſtice it ſhould be revived; it 
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muſt alſo ſet forth the proper party in whoſe favour, 
or againſt whom it ought to be revived. 


A bill of review is in nature of a petition for a new 
trial in an action at law, and is brought on the ground 
of new diſcovered evidence, or of the party's having 
miſtaken his defence, or for other reaſonable cauſe. 
But for error in the proceedings, record er decree, 
apparent upon the record, files or exhibits z a writ of 
error is the proper remedy. 


The petition of review muſt ſtate the caſe, the 
cauſe of his failing to recover, and the new diſcover- 
ed evidence, if it is afked for on that ground. If it 
is aſked for on the ground of having miſtaken his de- 
fence, it muſt ſet forth what that was, and what the 
defence is, which he ought to have made, and that he 
is able to ſupport it; as in a petition for a new trial 
at law. | 


A ſupplemental bill is brought, to ſupply certain 
defects in the original petition, to enable the court to 
do more complete and ample juſtice : as 


Where the additions or new allegations are ſuch as 
to make it ina ſenſe anew, or eſſentially different thing, 
of which the law requires the adverſe party ſhould 
have twelve days notice; and doth not come within 
the ſtatute of amendments ; the bill muſt ſet forth 
the former petition, the points wherein it is defec- 
tive, and the allegations which are neceſſary to be 
ſupplied or added. 


A croſs bill, as it is called, is preferred by one or 
more of the defendants, in anſwer to an original peti- 
tion which is pending againft them, for the purpoſe of 
obtaining a diſcovery from the plaintiff in the origi- 
nal petition, of ſome matters of which the defendant 
hath no other evidence, and to introduce into the caſe 
certain matters and things which could not be prop- 
erly diſcloſed by an anſwer only, in order to enable 
the court to do more perfect juſtice in the cauſe a- 
mongſt all the parties concerned. 
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| Pleas to ſuits in chancery, are either to the juriſdic- 
tion of the court, the perſons of the plaincilf or de- 
fendant, or to ſome defect in the petition, citation, or 
ſervice ; or the want of proper parties; or ſame mat- 
ter in bar of the ſuit. | 


A demurrer to a petition admits all the facts which 
are well and ſufhciently alledged. 


A demurrer to a petition will hold, where it appears 
by the petitioner's own ſhewing that he has adequate 
remedy.at law—or where the caſe ſtated in the pe- 
tition doth not entitle him to relief in equity—or not 
the relief prayed for—or not to relief from the party 
of whom it is fought—or where matters of a different 
nature are joined, or where the bill is deficient and will 
not anſwer the purpoſes of juſtice. 


A demurrer may hold as to ſome parts of a petition 
and be overruled as to the other parts. 


If a petition is judged to be inſufficient upon de- 

murrer, it is diſmiſſed, but it may be amended upon 

ayment of coſt at the diſcretion of the court, agreea- 
le to the ſtatute, 


If a demurrer to a petition is overruled, the judg- 
ment is interlocutory, and the defendant may conteſt 
the facts in the petition, plead in bar, or make anſwer 
as the caſe may require, | 


A defendant may demur, plead and make anſwer 
to different parts of the ſame petition, at one and the 
ſame time. 


When a plea or anſwer is demurred to, if the de- 
murer holds, and the plea or anſwer is judged to be 
inſufficient, the petition is not granted of courſe, but 
the court will hear the evidence of the facts al- 
ledged in the petition, unleſs they are confeſſed by 
the defendant's anſwer. 
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If a demurrer to a plea or anſwer is overruled and 
the plea or anſwer is judged to be ſufficient, the peti- 
tion is diſmiſſed of courſe. | 


If a defendant relies in his defence, upon the plain- 
tiff's being unable to make out his caſe in prooſ— he 


need make no other anſwer, than that the facts al- 


ledged in the petition are not true. 


If certain facts are alledged in a petition that are 
not true, and without which a demurrer to the peti- 
tion would hold; the defendant may deny thoſe facts 
and demur to the reſt of the petition. 


Where certain facts are omitted in a petition, 
which would vary the caſe made by the plaintiff, and 
ſhew that he had no right'to recover, the defendant 
may ſtate them in his anſwer, and deny the plaintiff's 
caſe to be, as ſtated in the petition, To this the 


plaintiff may reply by demurring, or by denying the 


facts contained in the anſwer. And in chancery the 
pleadings are ſeldom carried further than to a repli- 
cation. 


Anſwers to petitions are put in without oath, ex- 
cept where a diſcovery is prayed for, 


The rule is the ſame in chancery, as at law, with 
reſpect to amendments, alſo with reſpe& to the ad- 
miſſion of evidence, except in caſes where a diſcove- 


ry is prayed for. 


The ſame rules are adopted in chancery, as at law, 
in the conſtruction of wills, deeds and other contracts 


* 


If, upon a hearing on the merits, the plaintiff 


makes out his caſe in proof, the court will grant the 


petition, and ſind the facts on which the decree, that 
ſhall be paſſed, is founded. 


If the plaintiff fails of ſupporting his caſe upon a 
hearing, the petition is negatiyed, uſually with coſt. 
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Decrees in chancery operate upon the perſon, or 
thing, or upon both. If money is decreed to be paid 
an execution iſſues to collect it. Where deeds are 
decreed to be delivered up or land to be releaſed, the 
decree is inforced by a penalty. 


An injunction is by the authority of the court; 
and an infraCtion of it not only incurs a forfeiture of 
the penalty annexed to the breach of it, but is a con- 
tempt of the authority of the court. 


A decree operates upon the thing, when a deed or 
other inſtrument is decreed to be void or where 
mutual debts are diſcharged by an offset. 


When a decree with a penalty is diſobeyed, a peti- 
tion in nature of a ſcire facias, lies before the court 
to inforce it, or recover the penalty; upon which 
the defendant may tender a compliance with the de- 
cree, and make application to the court, that it may 
be accepted, with reaſonable damages and coſt for 
the delay, in exoneration of the penalty; or may aſk 
4 have the time lengthened out; for performing the 

ecree. 


Where a diſcovery is prayed fot, under an idea that 
the plaintiff hath no evidence but what reſts in the 
private knowledge of the defendant, the plaintiff __ 
afterwards wave calling upon the defendant to diſ- 
Cloſe on oath, andreſort to other evidence to prove his 
caſe, provided he gives ſeaſonable notice thereof to 


the defendant, ſo that he be laid under no diſadvant- 


age in making his defence. 


When the defendant is compelled by the plaintiff 
to make a diſcovery on oath, touching any matter al- 
ledged in the petition; other evidence may not be 


Introduced by the plaintiff to contradict or impeach 


kis teſtimony. Yet if the defendarſt ſwears falſely, 
he will be liable for the perjury, as in other caſes. 


The objections to compelling a diſcovery may ariſe 
from the plaintiff s waat of rig it or title to it. 2 iy. 
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From the impropriety of compelling a diſcovery of 
the thing aſked for. And 3dly. From the ſituation 


and circumſtances of the defendant, as it may tend to 


acuſe himſelf of a crime, or expoſe him to a penalty. 


An injunction may be granted to ſtay proceedings 
at law where the queſtion of right between the par- 
ties is pending in chancery, and muſt ultimately be 
decided there. 


Tt may be granted to prevent waſte being commit- 
ted upon an eſtate; until the title, which is in diſpute 
in the law, is decided. ; 


It may be granted againſt proſecuting claims which 
are manifeſtly unjuſt and ought not to be recovered. 


It may be granted to put a ſtop to endleſs law ſuits 
and vexation; where the right has been fully and fairly 
inveſtigated and decided at law. 


A commiſſion will be granted by the court ſetting 


in the county where the petition is pending, to take 


depoſitions in foreign parts, or to receive the anſwer 
of the defendant on oath, where a diſcovery is prayed 
for; upon the application of the parties or either of 
them ; when it ſhall be made to appear to the court 
that it is reaſonable and neceſſary, for the ends and 
purpoſes of juſtice, and that the ſituation and cireum- 
ſtances of the defendant are ſuch, that he ought not 
to be required, to give perſonal attendance in court. 


Protections to ſuiters and witneſſes in cauſes de- 
pending before the court, are granted by both the 
courts of law and chancery, when and wherever they 
are neceſſary for the expedition of juſtice. 


And writs of attachment, and of duce tecum, are iſ» 
ſued to compel parties or witneſſes to appear before 
the court, who refuſe to obey an ordinary ſubpena, 
and to bring with them deeds and other exhibits or 
inſtruments in writing, which they ſuppreſs and 
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withhold, that are neceſſary to a thorough inveſtiga- 


tion of a cauſe, whenever juſtice requires it to be done. 


Writs of habeas corpus are iſſued by the ſuperior 
court upon complaint made, where a perſon is im- 
priſoned and held in an illegal manner, to bring the 
party and the cauſe before the court, to be heard and 
examined, that ſpeedy juſtice may be done. 


Writs of mandamus. are ifſued, in certain caſes up- 
on complaint made, to compel the miniſterial officers 
of government to do their duty, where they neglect 
or refuſe to do it. 
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N attachment ſerved only as 

a ſummons, will not abate 
although neither perſon or eſtate 
were attached. Seers vs. Blakeſ- 
Page 54 
One joint defendant cannot take ad- 
vantage of another's minority in 
abatement. Hallam, &c. vs. 
Mumford, 58 
An action in fayour of the truſtees 
of an inſolvent debtor, abated by 
the death of one of the plaintiffs. 
Caldwell's truſtees vs. T homas, 68 
The plaintiff's entering into poſſeſ- 
fion of the demanded premiſes 
pending an action of ejectment, 
no cauſe of abatement. Yenner 
vs. Underwood, 73 
In an action againſt a town brought 
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have twelve days notice. Payne, 
&c. vs. Bacon, 109 
A declaration againſt two deſcribing 
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which was executed by one of 
the defendants, in the name of 
both, is not a material variante. 
Sigony vs. Buel & Richards, 119 
An attachment ſerved as a ſummons 
good to hold the defendant to 
trial. Embra vs. Silliman, &c. 
| | 128 
Upon a plea in abatement of an ap- 
peal becauſe the value of the mat- 
ter in diſpute did noc amount to 
more than Z 20, the court would 
not admit evidence with reſpect 
to the value. Miles vs. Troop, 
148 
Same point. Butler vs. Brace, 302 
Signing and ſerving of writs are min- 
iſterial acts and may be done by 
inhabitants of the town, that is 
plaintiff, Vindbam vs. Hamp- 
ton, 17 
When a plea in abatement is found 
not to be true or inſufficient, the 
. is that the defendant 


anſwer over to the action. Fitch 
vs. Lothrop, 192 
Same point. Nichols, &c. vs. Sco- 
vil. 286 
If a writ is directed to an indifferent 
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than the authority ſigning the 
Writ, it will abate. Thatcher, &c. 
vs. Benedid, 284 
A plaintiff may alter his reply to a 
plea in abatement made in the 
county court. If neither plain- 
tiff or defendant belong to this 
ſtate, and neither perſon or prop- 
erty is attached and holden here, 
the court will not ſuſtain juriſdic- 
tion. Oſborn vs. Lloyd, 301 
If it appears by the declaration that 
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than £20 the appeal muſt abate. 
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329 
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is not abated by the pendency of 


the firſt, if the firſt is defective 
and the ſecond neceſſary for the 
ſecurity or recovery of the debt. 
Durand vs. Carrington, 355 
Service upon an abſconding debtor, 
if an inhabitant of this ſtate, muſt 
be by leaving a copy at his laſt 
ufual place of abode.  Halebrook 
vs. Hide, | 387 
"Endorſement of ſervice upon a.writ, 
by an attorney without ſpecial au- 
thority, doth not conclude the 
party. WV hitly vs. Baker, 406 
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pleadings, that a cauſe is not 
within the juriſdiftien of the 
court, the court will diſmiſs it 
from the docket, though no plea 
in abatement is «ffered. Sweet 
VS. Dow, ; 409 
Same point. Durkee vs. Varnum, 


410 
Same point. Cog ſwell vs. Wheaton, 
458 
A 1 is to be left in ſervice at — 
laſt uſual place of abode of the 
defendant, if he has lately reſided 
in this ſtate. If the duty is not 
certified to have been paid, upon 
an appeal in a civil action, it muſt 
abate. Ayers vs. Tillotſon, &c. 
7 
A cauſe entered upon a an 
will abate as to thoſe who were 
not made parties to the writ of 
error. Nichols vs. Baldwin, * 
49 
That which is neceſſarily implied 
need not be averred in an officen 
return. Select vs. Olmſtead, 497 


Actions Quitam 


Are not civil ſuits for the purpoſe of 
giving notice. A former proſe 
cution for the ſame cauſe, and an 
acquital is a good bar. ,Leaven/- 

wvorth:vs. Tomlinſon, ,436 


_ Audita Querela. 
An audita querela is n. 
5 


Fijth vs. Stovel, 


One defendant cannot plzad in a- If the ſheriff recovers a judgment 


batement, a defect in the ſervice 
upon the other. T homas Kipple, 
K.K. vs. Coleman, 407 
d 


If it appears from the record an 


againſt a bondſman for an eſcape 
of a debtor ; and the creditor is 
barred of his-remedy againſt the 
ſberiff, by the ſlatute, the bondſ- 
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man may have an audita querela. 
Hall vs. Fuch, feriff, I51 


Aldermen, 


An alderman of a city hath right to 
ſign writs which are returnable 


before the city court, mayor or 


aldermen, only. Tracy . Poſt, 
191 


Arreſting Judgment. 


If it appears that an effence was 
not proſecuted until barred by the 
ſtatute of limitation, it is good 
cauſe of arreſt, State vs. Gibbs, 


| 171 
Motion in arreſt of judgment mult 
be anſwered directly. Worthing- 
ton vs. Dewitt, 182 
It is no cauſe of arreſt that the jury 
have found a verdi& withaet ſuf- 
ficient evidence. Carpenter vs. 
Child, &c. 220 
court will not arreſt a verdict 
on motion of a town becauſe ſome 
of the jury were related to the in- 
habitants of the town. Town 
of Norwich vs. Wm. Howard, 
2 

It is no cauſe of arreſt after a —_ 
ral verdict in an action of ſlander, 
that ſome of the wards laid in the 
2 = not 3 

| is vs. Niles, | 
Same caſe, 3 
Where two iſſues are joined to dif- 
ferent parts of the ſame declara- 
tion, and the verdict is arreſted 
as to one, it doth not affect the 
verdict as to the other. Auſtia 


vs. Fitch, Periſß 


A juryman. having an intereſt in the 


queſtion tried; good cauſe of ut · 
reſt. Talmadge vs. Northrop, 
5 
The court will not arreſt the fades 
ment although it appears from the 
declaration, that the crune chargs 
ed was more than a year before 
the words were ſpoken. Samuel 
Webb vs. Jobn Fuch, 544 


Aſſignment of Debts. 


An aſſigned obligation is ſubject to 
the — equity in the hands of 
the aſſignee as it was before in 
the hands of the obligee. Bacon, 


&c. vs. Warner, 349 


Average. 


Stock ſhipped on deck, thrown over 
board to fave the veſſel and cargo 
is entitled to an average loſs on 
the goods ſhipped in the hole. 
Brown vs. Cornwell, 69 


| Appeal. 


No lies from a return of com- 
 miſhoners, on an infolyent eſtate, 
in fayour of a creditor, merely 
becauſe his claim is diſallowed. 
Phelps vs. Edwards, adminiſtra- 
tor of Arnold, 96 
An appeal lies in favor of the defen- 
dant from a judgment rendered 
upon nibil dicit. Bughee vs. Ab- 
Lot, 109 
Although an arbitration note is for 
more than 20, yet if neither the 
matters ſubmitted, nor the award, 
amount to £20, it is not 


ble. Steavens vs. Baſe, 127 
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No appeal lies in an action againſt an 
officer for an eſcape upon an ex- 
ecution, where a receipt was ta- 
ken. Benedict vs. Hoyt, 153 
In an appeal from probate reſpecting 
real eſtate; if the appellant dies, 
the executor cannot entet᷑ to proſ- 
ecute. Huldab Perry vs. Eli 
Perry, I 203 
In an appeal from a juſtice no 
required. Friſbie vs. Coburn, 207 
Where neither the matters ſubmitted 
nor the award exceeds, 20, the 
cauſe is not appealable ; although 
the arbitration note on which the 
Action is brought, is more. Gates 
Vs. Fones, 238 
A ereditor may appeal from the ac- 
ceptance of the report of commiſ- 
ſioners for any irregularity in 
their appointment or return. d- 
wardt, adminiſtrator of John Lo- 
throp vs. Adminiſtrator of Botſ- 
ford. 244 
An appeal lies in favour of creditors 
or heirs, from a decree of probate, 
accepting a report of commiſ- 
fioners, as it reſpects the claims 


allowed the adminiſtrator. Stan- 
Mord, &c. vs. Hide, 263 


If the value of the thing in diſpute 
is laid to be leſe than (20, the 
appeal will be diſmiſſed. Lord 
vs. Mervin, 276 
An agreement to accept land in ſat- 
isfaction of a note for money, 
doth not make the action on the 
note 92 Wilford vs. 
Kimberly, 297 
A party may not appeal from a judg- 
ment altogether in his fayour. 
Holton vs. Ruggles, 318 


No duty is required to be paid on 
an appeal from probate. An ap- 

to the next ſuperior court 
good. Solomon Rogers vs. Ex- 


band 


ecutors of Fames Rogers, 476 
In a moti<n for the appeal of an ac · 
tion on book, the book ought to 
appear upon the record. Nelſcn 
vs. Hammond, 518 
A cauſe not appealable diſmiſſed ex- 
officio by the court. Strong vs, 
Meacham, © 525 
A cauſe not appealable diſmiſſed by 
the court ex-officio. Chapman vs. 


Griffin, 525 


Accord. 


An accord without being executed 
no bar to an action. Willams vs. 
Stanton, &c. 426 


Award. 
A. perſon may not except againſt 


part of an award, which ref - %s 
other parties, and not hiraicif, 
Adminiſtrators of Samuel N-ile: n 
vs. Buckingham, I 
The court will not ſet aſide an a- 
ward, becauſe the arbritrators ba e 
misjudged as to the lawy if ie 
point is doubtful. - Hall vs. M-r- 
riman, CEA 197 
If it appears from the declaration, 
in an action upon an award, that 
the arbitrators went upon a miſ- 
take in point of law, it will be 
bad upon a demurrer. Town of 
Watertown vs. Town of Water- 
bury, * 213 


Abſentees with the Enemy. 


The ſtatute reſpecting debts due to 
them is a remedial ſtatute. An 
aſſigned note, where the promiſſee 
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remained in the country and was 
pot bankrupt, is not within the 
reaſon of the ſtatute.» Thomas 
Dennie, adminiſtrator of John 
Dennie vs. Bebec & Chapman, 113 


A defendant may avail himſelf of 


the ſtatute of abſentces on a hear- 
ing in damages. Beach vs. Hoyt, 
300 


Averments. 


An averment againſt the expreſs 
conditions of a bond not admiſſi- 
ble. Humphrey vs. Watſon, &e. 


| 256 
Same point adjudged in caſe of Pal. 
mer vs. Corben, 271 
Auditors. 


Auditors may be inquired of, in 
reſpect to the principles 1 
which they made out the ſum 
found by them. State vs. Mor- 
thington, 137 

Many matters, which would be 
proper in a petition for a new 
trial, are improper to be inquired 
after upon a remonſtrance. ill. 
iam vs. M Ie, 261 

If auditors allow articles not within 
their commiſhon their return will 
be ſet aſide. Howard vs. Lyon, 

| 8 ok 268 

If they make a miſtake upon their 
own principles, they may be in- 
qured of. Spalding vs. Dunlap, 

413 


Action of Account. 


This adion lies beſore a juſtice of 


the peace. Bullly vs. Lewis, 
217 

In an aSion of account for a note 
of £100 given by A. in the 
name and fayour of the plaintiff, 
On the plea of never bailiff and 
receiver, a -note given by A. for 
loo to the ſelemen for the 
uſe and benefit of the plaintiff by 
name, ſupports the iſſue. Spalds 
ing vs. Dunlap, _ 319 


Action. 


An action at law will not lie againſt 
a ſon for the ſupport of the father. 
Town of Waterbury vs. Hurlbut, 

60 


An action lies in favour of one town 
againſt another for providing for 

a pauper in ſickneſs. Town of 
Wethersfield vs. Town of Stam- 
ford, 68 
An action at law doth not lie againſt 
a county, but a petition upon the 
ſtatute. Samuel Sheldon vs. Coun- 

ty of Litchfield, 158 
If — —— in trade are illegal - 
ly arreſted and impriſoned for a 
debt due from three—the two 
only may join in an action for the 
perſonal injury. David Leavit, 
&c. vs. Peter Sherman, 159 
An action doth not lie againſt the 
heir, for the debt of his anceſtor. 
Phelps vs. Miles, 162 
An action of the caſe lies for a fraud 
in the ſale of an order drawn by 
the ſelectmen of a town on their 
treaſurer, Bacon vs. Sanford, 164. 
Where there are mutual covenants 
to perform certain things, at one 
and the ſame time, and one is the 
conſideration of the other ; they 
are concurrent acts, and neither 
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may have an action, unleſs 

de has performed or tendered a 
performance on his part. Sher- 
man vs. Leaveret, &c. and Leav- 
eret, &c. vs. Sherman, 169 
An action will not lie againſt a 
town, where a only were in- 
debted, although the adjuſtment 
ef the balance was made by a 
committee of the town. Town 

of New-London vs. Town of 
ontville, | 184 

An action may be brought on the 
covenants of ſeizen and warranty 
min a deed. Seymour vs. Enfign, 
| 210 
An action will not lie againſt a juſ- 
tice of peace for error in judg- 
ment. Ambler vs. Church, 211 
No action may be brought on a judg- 
ment, only where the plaintiff 
kannot otherwiſe avail himſelf of 
the judgment. Welles vs. Dexter, 
253 

No action will he againſt an officer 
for not returning an execution, 
after the ſame is ſatisfied and re- 
turned. Libret vs. Child, 264 
Action of trefpaſs on the caſe and 
not aſſumpſit, is the proper reme- 
dy where a pauper is unlawfully 
thrown a town. Somersvs. 
Barlbemſted, 262 
An action hes againſt the ſeller of a 
lic ſecurity, which is counter- 

eit, where he affirmed it to be 
genuine. Turner vs. Tuttle, 3 50 
An action is not diſcontinued by an 
omiſhon to call it, through miſ- 
take. Uſtick vs. Foner, 439 
action is commenced the 
ſervice of the writ. If one of 
the defendantss die before the 
writ is ſerved, though after it 
bears date, the ation doth not 
furvive. Clark vs. Samuel and 
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William Helms, 486 
An action at law, upon a joint cove. 
nant ſurvives againſt the ſurviving 
covenantor. benezer Bundy vs. 
Executor of Fohn Williams. 543 
A plaintiff cannot withdraw his ac. 
tion after the verdict is delivered 
to the clerk. Bully vs. Tread. 
way, | $52 
An action on the caſe will not lie 
after a lapſe of years againſt a wits 
neſs for a falſe and malicious ac- 
cuſation and perjury. Monroe 
vs. William „Kc. F553 


Arreſts. 


An arreſt may be made without 2 
written warrant, to prevent 2 
breach of the peace, or an eſcape 
in certain daſes. Anot vs. Gay, 
&c. 66 


Appearance. 


In a criminal proſecution, the eourt 
will not receive the verdict unleſi 
the priſoner appears. State vs. 
H. , 90 


Agreements, &c. by parole. 
A promiſe to ſee another forth com- 


ing upon an execution, or to pay 
the debt, is within the ſtatute of 
frauds and perjuries. Thomas 
vs. Welles, 57 
An agreement by parole to convey 
land, in conſideration of a prom- 
iſe to pay for them—is within 
the ſtatute of frauds and perju- 
ries. Tainter vs. Brockway, 59 


An agreement to abate in the price 
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what the land falls ſhort of the 
quantity of acres in the deed, is 
not within the ſtatute of frauds 
and perjuries. Mott vs. Hurd, 


73 

A defendant cannot avail himſelf of 
the ſtatute of frauds, &c. upon a 
general demurrer. An agree- 
ment executed on one part is not 
within the ſtatute of frauds and 
perjuries. Clark vs. Brown and 
Wife, 77 
Same point decided, [ves vs. the 
Executors of Gilbert, 89 
Same point decided in caſe Noyes 
vs. Moor, 142 
Same point in Cone vs. Tracy, 479 
A letter under the hand of the par- 
ty, is a note in writing, which 
takes the agreement out of the 
ſtatute of frauds and perjuries. 
Caſe vs. Anne Worthington, execu- 
trix of Elias Worthington, 172 
An agreement in writing, to re-de- 
liver a priſoner, taken by an exe- 
cution, within the life of it, or 
pay the debt; is good and bind- 
ing. Amos Clark vs. Fudah 


Lewis, 204. 


A parole agreement to leaſe lands 


or three yu is within the ſtat- 
ute againſt frauds and perjuries. 
Janes vs. Fanning, 549 


Amendment. 


. 

Where a writ abates becauſe one of 
the plaintiffs is an alien enemy, 
the other plaintiff may amend by 
ſtriking out his name, on payisg 
colt. Nathan Arnold, &c. vs. 
Sergeants, 86 

A plaintiff may admit his writ to a- 


bate, and amend on payment of 
coſt, Ely vs. Stow, 115 
Records of a court are not amenda- 
ble after the term is ended. Foot, 
&c. vs. Cady, 173 
A petition may be amended after it 
is abated for-want of neceſſary a- 
verments. T wo of the Executors 
of James Rogers vs. Moor, a co- 
executor, 472 
A writ of error may be amended af- 
ter a ſpecial demurrer, by inſert- 
ing the final judgment on pay- 
ment of colt. Dunham vs. Brai- 
man, 551 


Adminiſtrator. 


Adminiſtration is to be granted to 
the daughter in preference to the 
ſon of the eldeſt ſon of the inteſ- 
tate. Lee and Wife vs. Sedgwick, 

; 5 2 

An adminiſtrator cannot compel a 
creditor of the inteſtate to take 
land upon an execution. Welles 
vs. Adminiſtrators of Holabert, g5 

Adminiſtration de bonts non, is to be 
granted, where there are debts 
unſatisfied, notwithſtanding the 
eſtate is all diſtributed. Admin- 
iftrators of William Brattle vs. 
Converſe, 174 

An adminiſtrator is accountable for 
the rents and profits of land, 
where the eſtate is inſolvent, 
Storer vs. Hinkly, 182 

Adminiſtrators not liable for a per- 
ſonal tort or misfeazance of the 
inteſtate. Charles M* Evers vs, 


William Pitkin, Eſq. late ſheriff, 
216 


Adminiſtration de bonis non is to 
be granted, where the eſtate is 
not fully ſettled and the adminiſ- 
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trator is dead or has abſconded. 
Brattle vs. Thomas Guſtin, 425 


B 


Of Bail and Bonds for proſ- 
ecution. 


A bond given for the ee for 
proſecution, is not diſcharged, by 
impriſening the plaintiff on the 
execution for the coſt. County 
Treaſurer vs. Biſſel, 85 

Special bail exonerated, by a judg- 
ment in favor of his principal, al- 
though, the judgment is after- 
wards reverſed for error, and judg- 
ment rendered againſt him. But- 
ler vs. Bifſel, 102 

A debtor in execution by paying the 
original ereditor, doth not diſ- 
charge a judgment recovered by 
the officer againſt the bail, as to 

the coſt and his fees. Seymour 
adminiſtrator of Baker vs. Hine, 
2 

A bond for the proſecution "if 
an action, is diſcharged by the 
death of the plaintiff before any 
judgment entered againſt him. 
Williams vs. Francis, 25 

A bondſman for a plaintiff upon the 

appeal of his cauſe, is liable for 
the coſt. nr e vs. Adminiſ- 
trator of T. Haſmer, Eſq. 14 

A bond for ae ood ha . of an 
action not within the ſtatute of 
limitation reſpecting bail. Hexe- 
kiah Fitch vs. Burr, 365 

The ſheriff's bail is diſcharged if the 
body of the principal is taken by 
the execution. TFohnſon, ſheriff, 

Vs. Smith, 37 

A bond taken upon a criminal proſ- 
ecution, by a juſtice, that the par- 
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ty ſhall appear, anſwer and abide 
judgment is a good bond. Coun- 
ty Treaſurer vs. Noadiah Burr, 
&c. 392 
Sheriff 's bail muſt be proſecuted 
within twelve months after the 
judgment. Benjamin Howard 
vs. Miller, . 428 
The bail is exonerated by a judg- 
ment in favor of the principal, i 
though a new trial is afterwards 
granted. Ainſworthvs. Peabody, 
469 

Bonds given in a criminal proſecu- 
tion may be chancered upon the 
ſcire facias. Treaſurer Colt vs, 
Eaton and Goodwin, 524 


Burglary. 


Burglary is an offence at common 
law, and the ſtatute preſcribes 
the puniſhment. Rex vs. Han- 
ſon, 59 
Burglary to break open the cabbin 
of a veſſel in which goods, &c. 
are kept. Rex vs. Humphry, 63 


Bonds. 


Indorſements on a bond do not 
take it out of the ſtatute of limita- 
tion. Gates vs. Adminiſtrator of 


William Bratile, 178 
Same point adjudged in caſe of Ful- 
ler vs. Hancock, 238 


Where the cogdition of a bond is 
to attend court and give evidence 
in a certain cauſe—if he offers to 
do it, and the obligee ' refuſes to 
ſupport him, he has fulfilled the 
condition. Bellows vs. Smith, 

277 

In an action upon a bond with con- 


ditions, if it appears that the de- 
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fendant has rmed the con- 
ditions the plaintiff muſt fail, al- 
though the defendant may owe 
him on other accounts. William: 


Vs. Halſey, 418 


Book Debt. 


An action on book lies to recover 
money paid on a note, which has 
not been applied. Brown vs. 
Talcot, 85 
Money paid on a note which was 
not applied was charged and re- 
covered in an action on book. 
Prentice vs. Phillipe, 103 
Intereſt not recoverable in a book 
debt, by virtue of an agreement 
made more than three years be- 
fore the ſuit. Smith vs. Purdy, 

| 129 

Broom vs. Henman, 248 
This action lies for money paid on a 
note, which has not been applied 
and the intereſt. Hurd vs. Flem- 
ing, executor of M*Donald, 132 


An order drawn for value received 


and delivered, may be charged on 
book. Stores vs. Stores, 139 
The court will not aſſiſt a plaintiff 
to recover in this action upon an 
illicit tranſaction. Lockwood vs. 
Knap, 153 
The pendency of an action on book 
no bar to the defendant's ſuing 
the plaintiff on book, at the fame 
time. Ratcliſf vs. Dewitt, 155 
This action doth not lie where there 
was a ſpecial agreement to pay in 
a particular way. Harriſs vs. 
Baker, 220 
Intereſt not allowed on an unliqui- 
dated book debt. Broom vs. Hen- 
man, 248 


Same point. Temple vs. Belding, 314 
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A book may not be altered after it 
hath been produced on oyer. 
Downer vs. Lothrop, 273 

The pendency of an action on book 
no bar to the defendant's ſuing 
the plaintiff on book. Allen vs. 
Rogers, 471 

If the defendant recovers in the 
county court for debt, and the 
plaintiff appeals the action and 
enters and withdraws it, the de- 
fendant may enter and have judg- 
ment affirmed. Rebecca Belden, 
executrix of Jobn Belden vs. Ap- 
pleton Robbins, 524 


Baſtardy, 


It is requifite in order to recover 
maintenance for a baſtard child, 
that the mother charge it upon 
the man accuſed of being the fa- 
ther in the time of her travail. 
Hitchcock vs. Grant, 107 

Huſband and wife may not join in 
a proſecution for maintenance of 
a baſtard. Cheeſborough vs. Bald- 
win and Wife, 229 

In order to recover maintenance for 
a baſtard child it muſt appear that 
the child is born. The mother 
muſt be examined on oath. Pen- 
field vs. N orton, 345 


Blank Endorſements. 


A blank endorſement on a note no 
evidence of an affignment or war- 
ranty until it is filled up. Brew/- 
ter vs. Dana, 266 

Same point * and alſo that 
a blank endorſement extends on- 

ly to the note on which it is 


wrote. John Wadhams vs. John 
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Albert Vanderworken, 385 
Bankrupt. 


An aQtion cannot be ſuſtained in the 
bankrupt's name, after an aſſign- 
ment of his preperty, for a debt 
contracted before. Elderkin vs. 
Elderkin, 139 


Bailment. 


'The property of goods is veſted in 
the bailee, upon the owner's re- 
covering pay of him for them. 

- Brewſter vs. Town of Norwich, 
| 146 


Baron and Feme 


Cannot join in an action for an in- 
jury done to the huſband. Mon- 
roe.and wife vs. Maples, 422 

One copy of a petition left at the 
uſual place of abode of the huſ- 
band and wife, good ſervice for 
both. Lord vs. Strong and wife, 


475 


Bridges. 


Towns liable for damages ſuffered 
through the inſufficiency of their 
- bridges. Eldridge vs. Town of 
Pomfret, 270 
Towns liable in double damages for 
iniuries ſuffered through the de- 
ficiency of their bridges. Jſaac 
Swift vs. Town of Kent, 448 


. 
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Commiſſioners on Inſolvent 
Eſtates. 


It is the duty of commiſſioners to 
report the balance due from the 
deceaſed. Adminiſtrator of Gen. 
Parſons vs. Thomas Brattle, 347 

Same point adjudged, Mary Will. 
iams, adminiſtratrix of Nathan 
Whiting, Eſq. vs. Executors of 
Thomas Darling, Eſq. 356 

No appeal lies from the report of 
commiſſioners, by a creditor, be- 
cauſe his claim is not allowed. 
Same caſe. 

They can offset only the mutual claims 
between the creditors and the de- 
ceaſed. Staniford, &e. vs. Hide, 
a creditor and adminiſtrator of 
Stoughton, 397 

Expenſes incurred ſubſequent to the 
death of the inteſtate not ſubje& 
to the conſideration of commil- 
fioners. Anna Greenleaf vs. Sa- 
bin, adminiſtrator of _— 

46 


Coſts. 


Where the effect of the ſuit is, that 
the plaintiff recovers the thing 
demanded, he ſhall have full coſt, 
although the jury find leſs than 
40/ damages. Brick, &c. execu- 
tors of Brick vs. Reed, 136 

Upon the reverſal of a judgment of 
the court of probate for the miſ- 
take or error of the judge, no coſt 
is allowed. Mary Sloan, appeal 
from probate. IST 

Coſt taxed againſt a minor in an ap- 
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peal from probate. Davidſon vs. 


Davidſon, - 325 
Full coſt taxed on the final iſſue of 
a cauſe upon a repleader. John- 


ſon, ſheriff vs. Smith, 373 
In trover againſt two if one of the 


defendants is acquitted he recov- 


ers his coſt and half the court 
and jury fees, that was paid by 
the defendants. Apple vs. Ruſſe! 
and Pariſb, | 486 
Where two perſons are joined in a 
ſcire facias that might not be, and 
are acquitted each recovers his 
colt. Steward vs. Jon. Breauſ- 
ter and David Boardman, 5 50 


Copy-Right. 


A perſon printing copies of a book 
or another and upon the others 
copy-right, is in conſideration of 
law, the ſame as though printed 
by the other. Hudſon & Good- 
win vs. Patten, 133 


City Sheriffs. 


City ſheriffs have power to ſerve all 
lawful writs directed to them 
within faid city. Dow vs. Kel- 
ly, 552 


City Courts. 


It is neceſſary in order to give to 
the city court, juriſdiction of a 
cauſe, that it appear, that one of 
the parties was reſiding in the 
city when the cauſe of action a- 
role. Buel vs. Fabrick, &c. 150 

Same point. Nichols vs. Shaw, 315 

appear that the cauſe of ac- 
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tion aroſe within the city. Strong 
vs. Avery, 259 
The cauſe of action muſt ariſe witk- 
in the city to give juriſdiction to 
the court. Cornwell vs. Hoſmer, 
282 


Conſideration. 


Forbearance a good conſideration 
of a promiſe. Tuttle vs. Bige- 
bw, 108 

An agreement to make an offset, 
which is compellable only in 
chancery, is a geod conſideration 
of an agreement to pay the inter- 
eſt of a debt. Ponderſon vs. Fan- 
ning, | 193 

The public ſervice, in the army du- 
ring the war, is a good conſidera- 
tion of a grant made by a town, 
of a ſum in addition to the public 
pay to ſoldiers, who had inliſted 
as well as to thoſe who ſhould. 
Hitchcock vs. Town of Litchfield, 

206 


A - conſideration expreſſed in a 
deed, not concluſive evidence of 
the amount or payment of the re- 
al conſideration. Hannah vs. 
Wadſworth, 458 

Same point in Cone vs. Tracy, 479 


Corporation. 
Deacons of a church a corporation 


and make take by ſucceſſion. 
- Buckingham, &c. vs. Northop, 53 


Chancery. 


Where a ſecurity by miſtake or ac- 
cident is rendered void at law— 


of the debt. Little vs. Adminiſ- 
trators of Warner, 94 
Chancery will relieve againſt acci- 
dent and aid a title defective at 
law. Gay vs. Adams, &c. 10 
On a petition to forecloſe, the rel 
pondent may file a croſs bill, in 
nature of a bill of uſury, to be re- 
lieved againft any unlawful inter- 
eſt contained in the mortgage, 
and appeal to the conſcience of 
the petitioner for the truth of it. 
Watſon vs. Gaylord, 137 
A party cannot be a witneſs in his 
own favour in chancery. Chan- 
cery will not relieve againſt an ex- 
pu ſtatute—will decree an off- 
et of liquidated debts. Webb vs. 
Adminiltrators of Eleazer Cary, 
| 177 
A judgment in chancery upon a de- 
. to a petition or leaf it 
is in ſupport of the petition or a- 
gainſt the plea is not final. War- 
ner, &c. vs. Tomlinſon, &c. 201 
Chancery will not ſuſtain a petition 
where the petitioner has adequate 
remedy at law. A decree in 
chancery muſt find the facts. 
Samſon vs. Hunt, 207 
A court of chancery will decree an 
offset againſt an adminiſtrator of 
an inſolvent eſtate en the ground 
of fraud. Roſe vs. Clark, &c. 
Adminiſtrators of Spicer, 229 
A decree without finding facts to 
warrant it is erroneous. Peters 
vs. Roſſeter, 273 
Where a perſon hath right to money 
for which another hath an execu- 
tion—chancery willdecreeit tobe 
paid to him that hath right and lay 
an injunction upon the other. A/a 
Worthington, adminiſtrator of Aa- 


chancery will decree a payment 
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ron Kellog, &c. vs. Samuel Broom 
&c. 279 
Where a perſon is barred of his 
remedy at law by inevitable acci- 
dent, chancery will grant relief, 
Timothy Fones, &c. vs. Woodhull, 
adminiſtrator of Benjamin Doug. 
laſs, 298 
Will not relieve againſt the parties 
own negligence. Foot vs. Foot, 
08 

Will open a forecloſure for MD 
and lengthen the time. Doty 
vs. M hittleſey, 310 
Same point, Crane vs. Hanks, 468 
Chancery will not compel a diſcoy. 
ery of that which is irrevelant or 
that which will impeach the dif- 
coverer of a crime. Nor =-y 
the adverſe party impeach his tel. 
timony by other witneſſes. But- 
ler vs. Catling, 310 
Will not ſuſtain a petition where 
there is adequate remedy at law. 
Staniford vs. Henry Dewitt, &c. 
317 

A court of chancery after an award 
of arbitrators will relieve againſt 

a fraud, which defeats the party 
of all benefit from it. Hillyard 
vs. Nichols, 360 
Chancery will not interpoſe where 
there is adequate remedy at law. 
Strong, &c. vs. M*Denald, 364 
Same point. Eleazer Filch vs. Hen- 
ry Broomfield, 467 
Will adminiſter complete redreſs to 
the parties. Beardſley, &c. vs. 
Hall, &c. 366 
Chancery will correct the miſtakes 
of arbitrators in an award with- 
out ſetting it aſide, where it can 
be done. Fabez Gregory vs. Mal. 
ter Seamons, &c. | 367 
Chancery will not compel the prom- 
iffor in a note to pay the money 
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to the aſſignee, unleſs the promiſ- 
ſee is inſolvent. Daniel Pithin 
vs. Fonathan Welles, 390 


Chancery will relieve againſt miſ- 


takes and accidents ; and will de- 
cree againſt the heirs ſpecifically, 

in fayor of an aſſignee, what their 
anceſtor bound himſelf to per- 
form. J1ſrael Matſon vs. Heirs 
of Foſeph Parkhurſt, 404 
Chancery will relieve againſt the 
fraud of a grantee, who refuſed 
to give a defeazance, after he 
had obtained the deed, contrary 
to his agreement. Peck vs. Bald- 
win, 455 
A decree in chaneery muſt find the 
facts which warrant it. Ephraim 
Bacon vs. Childs, &c. 466 
Whoever claims in right of another 
—muſt ſhow the others right— 
and alſo his own right to claim 
under him. William Cook, &c. 
vs. the heirs of Eliphalet Beacher, 

. 8 

Chancery will diſmiſs a * — 
where the 2 has adequate 
remedy at law. Henry Beardſley, 
&c. vs. Curtice, 499 
A decree mult find the facts which 
warrant it. Samſon vs. Hunt, 521 
Will decree a forecloſure of the e- 
quity of redemption, where the 
ebt and charges equal the value 

of the eftate. Abel Pettibone vs. 
Adminiſtrators of Lemuel Rob- 
erts, 527 
After a mortgagor has failed of per- 
forming the condition of the 
mortgage his remedy for redeem- 
ing his land is in chancery. Boles 
vs. Calkins, ' 553 


Counterfeiting Bills, &c. 


Uttering counterfeit bills of the 
State of New-York, the currency 
of which, is prohibited, not an 
offence within the ſtatute againſt 
paſſing counterfeit bills. Rex vs. 
Humphrey, 53 

In an action upon the ſtatute for put- 
ting off, to the plaintiff, a coun- 
terfeit public ſecurity, the plain- 
tiff may be permitted to teſtify 
only to the identity of the ſecuri- 
ty, and to the perſon of whom he 
receivedit. Bradlyvs. Couch, 361 


Committees of Eccleſiaſtical 
Societies 


Cannot maintain actions in their 
own names for treſpaſſes commit- 


ted on lands given to their ſocie- 
ties, for the uf: of ſchools. Pre- 


ſerved Porter, &c. vs. Blakely, 449 


Conditions. 


A condition that anothor ſhall not 
be moleſted in the title to certain 
lands, muſt beunderſtood to mean 
a legal moleſtation. Moore vs. 


Seffions , &c. : 400 


Collectors. 


A collector hath not right in the 
ſale of lands, for payment of con- 
tinental taxes, to take advantage 
of the difference between hard 
money and ſtate bills. Hannah 
vs. Wadſworth, 458 

May not adjourn a vendue for the 
ſale of land for taxes by letter to 


| 
| 
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any other time and place than that 


ſet in the advertiſement. - Beacher 


vs. Bray, 459 


Conſtables. 


A conſtable is an annual officer, and 
if choſen and ſworn, and again 
re-choſen the next year, he may 
officiate before he is ſworn again. 
Kelſey vs. Wright and wife, 83 

A — may not be choſen after 

the month of December, except 

in caſe of death or removal. 


Beacher vs Hart, 135 
Creditors. 
A ereditor is barred of his claim by 


the diſallowance of commiſſion- 
ers. Ponderſon vs. Avery, 103 
Same point adjudged in the caſe of, 


Canon vs. Abbot, adminiſtrator of 


Lemuel Moorhouſe, 251 
A creditor may not be a commiſ- 
ſioner on an inſolvent eſtate. — 
Barker vs. Mary Wales, 265 
Creditors or their repreſentatives 
who are out of the State at the 
time when the order of probate 
is publiſhed limitting the time for 
exhibiting their claims, are not 
barred thereby. Othniel Williams, 
adminiſtrator of Othniel Williams 
vs. Rebecca Belden, adminiſtratrix 
of Jobn Belden, 464 


D 


Declaration. 


If the plaintiff declares upon a bond 
aud the conditions, he mult aſſign 
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a breach of the condition in di- 
rect terms. Fitch vs. Lothrop, 
&C. 88 
In an action by an officer againſt a 
receiver of goods taken by execu- 
tion, it is not neceſſary to aver 
in the declaration, that the judg- 
ment is unſatisfied. Harſſborn 
vs. Halſey, 92 
Same point adjudged in the caſe of, 
Maples &c. vs. Peck, 140 
In a declaration upon a probate bond 
it is not neceſſary to ſet forth the 
condition. Woodbridge vs. Grant, 
173 

In a declaration againſt a ſocieties 
committee for inſerting the plain- 
tiff 's name in a tax bill, it muſt 
appear that the tax was laid for a 
purpoſe, which he was exempted 
from paying. Tillotſon, &c. vs. 
i/bop, 228 

A. declaration which charges the 
defendant with falſe im ciloament 
and. with forging the rultices name 
to the writ by which he was im- 
prifoned, is a good declaration. 
Moulton ys. Burbanks, 264 
Surpluſage will not vitiate a decla- 
ration otherwiſe ſubſtantially 
good. Holebrook vs. Fudd, 456 


Deeds. 


The record of a deed ſhall relate to 
the time when received, unleſs 
delayed by ſome fault or negli- 
gence of the grantee, Hartmyer 


vs. Gates, 61 
If a grantee is the cauſe of a deed's 
not being recorded, the record 
ſhall not relate back to the time, 
of its being received, to the prej- 
udice of a third perſon. Ray 7 
81 


Buſh, 


E n T 


A deed given of land, of which the 
grantor was diſſeiſed, is to every 

© purpoſe null and void. bam, 
adminiſtrator of Benjamin Fitch 

- vs: Avery, 100 
A deed of land, of which the gran- 
tor is diſſeiſed, is void. Holebrook 
vs. Lucas, 199 

A deed given by a conſtable as col- 
lector, of his own land, ſuppoſing 

it to be another man's is good to 

_ convey the land to the purchaſer. 
Brown vs. Wheeler, 236 
A deed recorded in a reaſonable 
time, under the circumſtances, 
will hold againft an attachment 
antecedently made. Moor vs. 
Watſon, ; 388 

A deed given of land of whieh the 
grantor is diſſeiſed, is void. Free- 
man vs. Thompſon, 402 
Deeds of adminiſtrators are not 
within the ſtatute made to prevent 
frauds, &c. in bargains and fales 
of land, &c. Barney vs. Cutler, 
&e. 489 
A copy of a deed from the record 
may be given in evidence, in an 
action upon the covenant of ſeiſin. 
Sherwood vs. Hubbel, 498 
A delay in recording a deed after it 
is received for record, will not 
prejudice the grantee in his title, 
if it was owing to no fault or neg- 
Franklin vs. 
500 


ligence in him. 
Cannon, 


* 


Dower. 


| Dower is affignable only out of the 
real eſtate of which the huſband 


amount to the right of heirs ot 


- theircreditors. . Conſtant Crocker 


vs. Grace Fox, 227 
A ſum in groſs ordered to the wife 
by way of dewer, is recoverable 
out of the huſband's eſtate. Ad- 
miniftrators of Ann Cater vs. Na- 
thaniel Smith, 349 


Diſcharge. 


A receipt given to one of the co-ob- 
ligors in full of his part to pay, 
doth not difcharge the obligation. 
Andrus vs. Andrus, 72 
A receipt in full of all demands up- 
on bond, doth not diſcharge a 
bond conditioned to pay a ſum 
annually, during the life of the 
| obligee. Anne Smith vs. Noah 
Smith, | 235 
A diſcharge from a woman of all 
demands for maintenance of a 
baſtard child, of which ſhe is preg- 
nant, will debar her of any reme- 
dy, if ſhe has more than one 
child. Sila Spalding vs. Fitch, 


I 
A diſcharge of all debts, dues, 2 
demands, diſcharges a fpecial 
promiſe to pay the intereſt of a 
note, which is aſhgned. Howe! 
vs. Seaman, 383 
In an action upon the covenant of 
ſeiſin in a deed, to a man and his 
aſſigns a diſcharge from the gran- 
tee will not purge the grantor of 
an intereſt, where the grantee has 
conveyed any part of the premiſes 
to other people. Sherwood vs. 
Hubbel, 498 


died ſeized. Deſoręſbs appeal A. diſcharge of one joint debtor by 


rom Probate, 50 
widow's right of dower is 72 


the creditor is a diſcharge of both. 
Sheriff Abel vs. Sarah Forgue, 503 
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Demand. 


Upon an obligation to deliver cer- 
tain ſpecific articles, on demand, 
a ſpecial demand is neceſſary, to 
entitle to damages. Smith vs. 
Leavenſworth, 209 
A demand mult be made of money 
collected by an officer upon an ex- 
ecution before an action of inde- 
bitatus aſſumpſit will lie againſt 
him for it. Church vs. Clark, 333 


Divorce. 


Notice is to be given of a petition 
for divorce as in other caſas where 


it can be done. Rebecca Hotch- 
kiſh's petition, 355 
Depoſitions. 


Depoſitions taken out of the State 
within 20 miles of the adverſe 
party, notice muſt be given. Mo- 
. ſes, &c. vs. Gunn, &c. 307 
Depoſitions taken in the State with- 
in 20 miles of the known attor- 
ney of the adverſe party, he muſt 
be notiſied, although the party 
himſelf, lives more than 20 miles 
off. Williams vs. Sheriff Fich, 316 
Same point in caſe of, The Town 
. of Killingſworth vs. The Town of 
Goſhen, AS 480 
Same point in caſe of, Hillyard vs. 
+ Nickols, 493 


Diſſenters. 


Diſſenters from a church or ſociety 


are liable to be taxed for debts. 


incurred before they went off, 
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Hosford, &c. committee of Marl. 
borough vs. Lord, 325 
Same point adjudged in caſe of, 
Jobn Lord vs. Eliſha Marvin, 
&c. committee of Lyme, 330 


Deputy-Sheriff. 


A deputy-ſheriff may not appear as 
an attorney in a cauſe for anoth- 
er. Hathaway vs. Gillet, 258 


Demurrer to Evidence. 


Parole evidence may be demurred 


to by agreement. Brewſter vs. 
Dana, 266 


Debtors. 


The eſtate, of a poor impriſoned 
debtor, who has taken the oath 
and left the gaol for want of fub- 
filtence being furniſhed, will be 
liable for the debt. Elliot vs. 
Mix, | 58 

The public and not the commiſſary 
is debtor for purchaſes made by 
him for the uſe of the public. 
Oſgood vs. Groſvenor, 89 


Deviſe. 


A deviſe of the uſe of a griſt- mill, 
to three during their natural lives, 
and the fee to the heirs of the 
longeſt liver of them—on the 

death of either, his part goes to 
his heirs, until all three are dead. 
Bulkley vs. Bulkley, &c. 78 


A deviſe to a man and the heirs 
male of his body lawfully begot- 
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ten, is an eſtate tail. Manwar- 
ring vs. Tabor, 79 
Same point adjudged in the eaſe of, 
Allin and wife vs. Bunce, 96 


Where a deviſee is charged with the 


maintainance of the deviſors wid- 
ow, in conſequence of a deviſe of 
land to kim, it ereates a lien upon 
the eſtate. Hannah Dodge vs. 
Foſeph Dadge, &c. 233 
A deviſe to a man and to the male 
heir of his body lawfully begotten 
in fee tail, veſts a right in all his 
ſons to take and to hold, upon his 
deceaſe in the ſame manner and 
proportion as they would inherit 
their father's eſtate. Silas Lar- 
abre vs. James Larabee, 555 


E 
Eſtopple. 


A leſſee, in an action of ejectment, 
brought by the leſſor for the letten 
premiſſes is eſtopped ſaying that 
the plaintiff hath no title.— 
Holms vs. Kennedy, 7 

A perſon for the payment of whoſe 
taxes certain lands werę taken and 


fold as his—is eſtopped to ſay in 


an action brought againſt him for 
the land, that the plaintiff hath 


no title, becauſe he had none. 


Townof Norwich vs. Congden, 


Error. 


A writ of error is barred unleſs 
commenced within three years 
from the day of rendering the 
judgment. Allen vs. Cook, 54 


Writ of error lies againſt a judgment 


upon the ſtatute againſt forcible 


entry and detainer. Stuart vs. 
Pierce, 75 
Upon a reverſal for err r, the plain- 
tiff muſt enter his action at the 
ſame court and not after. Marſb 
vs. Deming, 85 
Upon the plea of nul tiel record; if 
the copies differ, the court will 
order the original record to be 
brought up. Allen vs. Hicock, 88 
Judgment reverſed as to part of the 
colt only. Dixon vs. Paine, 138 
Error will not lie againſt an inter- 
loeutory order or ſentence, until 
final judgment is rendered. Car- 
penter vs. Childs, 181 
Muſt be brought in the county where 
the judgment complained of was 
rendered. Curtice vs. Maſon, 259 
If errors in fact and errors in law are 
joined, the errors in fact may be 
eraſed. Lewis vs. Lawſon, 262 
Error doth not lie againſt an inter- 
locutory judgment until final 
judgment is rendered. Ray vs. 
Fitch, 290 


Eſcape. 


An officer is not liable for an eſcape 
on mean proceſs, if he takes bail 
apparently good at the time. 
Northum vs. Phelps, 54 

A. gaoler is not liable for an eſcape, 

or releaſing a priſoner by order 
of the aſſembly. Fitch, Heri 
vs. Badger, 72 

The eſcaping of a priſoner who hath 
the liberty of the yard upon bondg, 
is a negligent eſcape. Jones vs. 
Sheriff Abbe, 106 

A priſoner upon execution, who 
makes his eſcape from the officer, 
may be retaken at any place. 
Howard vs. Lyons, 107 
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A priſoner eſcaping who hath the 
iberties of the yard on bonds is a 
negligent eſcape. Abel, ſheriff 
vs. Bennet, I27 


A priſoner muſt remain in gaol a 


reaſonable time after the money 
left for his ſupport is expended, 
or, it will be an eſcape. Sheriff 


Fitch vs, Cook, &c. 285 
Same point, Sheriff Abel vs. God- 
frey, &c. 494 


In an action of eſcape againſt the 
ſheriff, he may avail himſelf of the 
eourt's not having juriſdiction, 
that rendered the judgment. Eli- 
jah Auſlin vs. Sheriff Fitch, 288 

An officer may retake and hold his 
priſoner who has eſcaped from 
him upon mean proceſs notwith- 
ſtanding he has returned the writ. 
Strong vs. Ives, 388 


Ejectment. 


If che defendant acquires title to 
the demanded premiſes pending 
the ſuit, the aner muſt fail. 
Mun ſel vs. Sanford, 257 

In an action of ejectment the land 


muſt be demanded. Daniel Por- 


ter, &c. vs. Mark Warner, 438 


Evidence. 


In an action of account for money, 
the perſon who delivered it may 
be a witneſs to prove it. Hide 
vs. Parks, 55 

Under the plea of full payment ae- 
cord and ſatisfaction may not be 
given in evidence. £Zxecutors of 
Hazzard vs. Nickols, 75 

'The depoſition of a mother who had 


a child ſo fick that ſhe could not 


leave it, admitted as coming with- 
in the reaſon of the ſtatute. A. 
very vs. Woodruff, 76 
here a witneſs is ſent away by the 
inſtigation of a priſoner, what he 
had teſtified before the grand-jury 
was allowed to be given in evi- 
dence to the petit-jury. Rex vs, 
Barber, 76 

A witneſs intereſted in the queſtion 
of fact on trial, may not be admit- 
ted. Hall vs. Dwight, 76 

In an action brought by the daugh- 
ter, for giving her a doſe, the 
mother was allowed to relate what 
the daughter told her the morning 
after. Goodwin vs. Harriſon, 80 

Parole evidence admitted to prove 
that the grantee gave orders not 
to have his deed recorded. 

The depoſition of a witneſs, who was 
dead, taken and improved before 
the general aſſembly on a petition, 
between the fame parties, relatin 
to the ſame point now in 1 
tion, was admitted. Ray vs. 
Buſh, + 81 

If there is no evidence, againſt ſome 
of the defendants, ir a criminal 
proſecution, their names may be 
eraſed from the complaint, and 
they may be uſed as witneſſes. 
State vs. Shaw, &c. 134 

Accord and ſatisfaction cannot be 
giyen in evidence under the plea 
of full payment. Church vs. 
Rhodes, | ' 141 

In a proſecution for paſſing counter- 
feit money no evidence of the 
money's being counterfeit may bg 
received, until the money is pro- 
duced. State vs. Ofborn, 152 

The depoſition of the mother of a 
baſtard child, taken exparte, and 
before any ſuit was commenced, 
cannot be read as evidence, altho* 
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the mother be dead. Lewis 
M*Donald vs. Fcledmen of Green- 
wich, 154 
Parole evidence not admifhble to ex- 
plain the words in a note. Hlſop 
vs. Goodwin, 196 
A receipt, which has been difallow- 
ed by the jury, as evidence of 
æyment on a note — may be given 

in evidence in an action of aſſump- 


ſit for the money. Marvin vs. 


Potter, 201 

Parole evidence admitted to explain 
a blank endorſement. 

The inhabitants of atown may be ad- 
mitted as witneſſes in certain caſes, 
notwithſtanding the town is inte- 
reſted. Eliſha Smith, executor of 
Daniel Grant vs. E. Barber, 207 

An attorney who tranſacted the bu- 
fineſs for the plaintiff was admit- 
ted a witneſs, 7 226 

A depoſition drawn by the agent 
for the plaintiff was rejected. 
Smith vs. Huntington, 226 

If a witneſs is diſcharged of his in- 
tereſt and the party is unable to 

the diſcharge—parole 
evidence admitted to prove it. 
Jeet vs. Worthington, 226 

In an action of ejectment by a pur- 
chaſer under an adminiſtrator, a- 
gainſt an heir the heir may not 
give in evidence, that the debts 
allowed by the court of probate 
were not juſt. Breauſter vs. Den- 
iſon, 231 

In an action of ejectment the defen- 

dant may give his title in evidence, 

although, thoſe under whom he 
claims have failed of recovering 
in an action between other par- 
ties. Alfred Iſham vs. Townſ- 
end, 232 
may be a witneſs in a crim- 
al proſecution, notwithſtanding 
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he will be entitled to a premium; 
unleſs there are other circumſtan- 
ces which concur to exclude him. 
State vs. Bennet, 249 
Evidence of parole conditions, to a 
deed delivered to the party not 
admiſhble. Skinner vs. Hen- 
drick, 253 
A perſon intereſted in the queſtion 
not admiſſible as a witneſs. Ba- 
con vs. Minor, 258 
A depoſition, drawn up by the par- 
ty and copied by a third perſon 
not admitted. Griſevold vs. Griſ- 
evold, 259 
The doings of freeholders not ad- 
miſſible as evidence in the trial of 
title to lands. Humphrey vs. 
Pifon, 259 
Same point. Auſtin vs. Hanthet, 314 
Parole evidence not admitted to ex- 
plain a writing. Herd vs. A 
260 

A perſon intereſted in the queſtion 
not admiſſible as a witneſs. Jobn 
Merriman vs. Way, 283. 
Same 3 Pride vs. Peters, 331 
Depoſitions admitted in a quitam 
action. Notice muſt be given 
when taken out of the ſtate, with- 
in 20 miles of the adverſe party. 
Moſes and wife vs. Gunn, &c. 307 
The perſon in whoſe name a for- 
ged writing is, cannot be a wit- 
neſs in 2 profecution fot the for- 
gery. State vs. Brunſon, 407 
The perſon to whom a forged wri- 
ting is paſſed, maybe a witneſs, and 
the hand writing of the perſon in 
whoſe name the forgery is, may 
be given in evidence. State vs. 
Nettleton, 308 
In an action for a private affault the 
general character of the defend- 
ant not allowed to be given in ev- 


idence. Thompſon vs. Church, 312 


Length of time wtth other circum- 
ſtances, preſumptive evidence of 
payment. Adminiſtrators of Mill. 

iam Pitkin, Eſq. vs. Executor of 

Samuel Kent, 312 
| Parole evidence not admiſſible to 
prove the contents of a libel. A 
pinwall vs. Whitmore, 408 
In an action of account by an ad- 

miniſtrator, the examination of 
the defendant on oath, touching 

the concealment of the deaeaſed's 
t goods, may be given in evidence, 
1 but the whole muſt be taken to- 
| gether. Benedict, adminiſtrator 
| 2 George Nickols vs. Fohn Nick- 
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A witneſs intereſted in the queſtion 
| not admitted. FTalmadge vs. 
| Northrop, 
In an action for breaking and enter- 

ing the plaintiff's boule and beget- 

ting his daughter with child the 
daughter may be a witneſs. Moti 
vs. Goddard, 472 
On an objection to a witneſs, parole 
evidence was received to prove 


that he was an infidel. Bow vs. 
Parſons, Eſq. ſheriff. 480 


On an information for adultery— 
the huſband of the woman with 
whom the crime was committed 


cannot be a witneſs. State vs. 


Gardner, 485 
What one co-obligor has ſaid who 
is not ſued may not be given in 
evidence againſt the other. Sher- 
iff Abel vs. Sarah Forgue, 502 
The plaintiff admitted to be a wit- 
neſsin an action of treſpaſs, where 
his depoſitions were excluded. 
Dyer vs. Scovel, 23 
In an action of treſpaſs, brought by 
an officer he may give in evi- 
dence that he was an officer, and 
had a lawful writ of execution, al- 
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tho? not expreſsly averred in the 
declaration. Cone vs. Bull, 527 
What a defendant had confeſſed, in 
a public proſecution againſt him, 
may be given in evidence in an 
action of aſſault and battery for 
the ſame facts. Eno vs. Brown, 
528 

The perſon in whoſe name the for- 
gery is, may not be a witneſs. 
State vs. Blodget, 534 
The forged writing muſt be produced. 
A witneſs may be admitted to ſwear 
againſt his intereſt, Cobb vs. 
Stmeon Baldwin, 534 


Executor. 


Intermedling with the lands of a 
deceaſed perſon, or his goods 
which are held by a conveyance 
from the deceaſed, although it be 
fraudulent, doth not make a man 
an executor in his own wrong. 
King vs. Phinehas Lyman, execu- 
tor de fon tort, of General Ly- 
man, 5 104 

Taking of adminiſtration will not 
purge the wrong of an executor 
de fon tort. Green vs. Devil, 
executor de ſon tort of Fabez 
Dean, 183 

An executor may be a witneſs to a 
will. Samuel Hawley vs. Eliza- 
beth Brown, 494 

An executor hath no right to lands 
unleſs wanted to pay debts, or to 
anſwer ſome ——_ expreſſed in 
the will. Hubbel, executor of H. 
Winegar vs. Peter Pratt, 518 


Execution. 


An execution from the ſuperior or 
county court, which is made re- 
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turnable according to law, is re- 
turnable to the next court which 
hath ſixty days from the date of 
it. Worthington vs. Hollifter, 101 

It is no objection againſt the levy of 
an execution, that it was prayed 
out ſooner than it was agreed to 
have been. 


* ” * "TE ** 


A tenant may be an appraiſer of | 


land taken by execution, if agreed 
to. 

By next aſſiſtant er juſtice, in the 
ſtatute authorized to appoint ap- 
praiſers of land, is not meant 
ſtrictly the neareſt, but ſome one 
of the town; and if there are none 
ſuch, the next living out of the 
town. Cheeſborough vs. Clark, 
&c. 141 

Taking ont an execution upon a 
judgment given by default, againſt 

a perſon out of the ſtate without 
ing bond as the law requires, 

is error which may be taken ad- 
vantage of only by the defendant, 
and not by his creditors. Marcy 
vg. Ruſs, 176 
Payment of an execution to the of- 
cer, will diſcharge the debtor, 
although it was prayed out after 
the death of the creditor. Aſa 
Worthington, adminiſtrator of Dan- 
iel Kellogg vs. Lydia Hoſmer, 192 

The levy of an execution may be 
good although it doth not appear 
by the return, thatthe officer made 
a demand of the debtor, before 
he levied it. Beach vs. Camp, 241 

If an execution is enderſed ſatisfied 
by miſtake or accident, the cred- 
iter's remedy is by motion or 
ſcire facias to the court for an al- 
ias execution. Fames Langdon 
vs. Ezekiel Langdon, 453 

An execution not recorded in the 
office of the clerk, from whence 


- 


it iſſued, not eyidence of title. 
Barney vs. Cutler, &c. 489 
An execution levied on land, is no 
evidence of title, until recorded 
in the office of clerk of the court 
from whence it iſſued. Tapliff 
vs. Davis, 556 


F 


Fraudulent Conveyances. 


A general conveyance of all a man's 
intereſt, for the benefit of his 
creditors, is fraudulent as to the 
creditors who diſagree to it. Sam- 
uel Bown's executors vs. Burrel, 

252 

A deed may be fraudulent as to a 
creditor, who became ſuch, ſub- 
ſequent to the giving of the deed. 
Maſon vs. Iſaiah Rogers, 324 

Fraudulent deeds are to be ayoided 
by thoſe, who are prejudiced by 
them. Barney vs. Cutler, &c.489 


Fraud. 


Fraud and impoſition will render 
void a contract and ſale. Ford 
vs. Atwater, 


58 
Same point adjudged in the caſe of, 


Reynolds, &c. vs. James & T hom- 
as Bird, 305 
Fence and Fences, 


Where no diviſion fence can be made 
upon the line, each proprietor 
mult take care that his cattle do 


no damage to the other. Biſſel 
vs. Southworth, 269 


* — _ 
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Forcible Entry, &. 


No damages are to be recovered in 
a proſecution quitam upon the 
ftatute for a forcible entry, &c. 

Minor vs. Knowles, 142 


Forfeitures. 


On a conviction for an offence a- 
g iinſt a ſtatute, which enacts a fine 
and alſo a forfeiture of the uten- 
ſils by which it was committed; 
the judgment ought to be for the 
utenhls, and not for the value. 

X Holes Vs. Lynde, 1 195 


Falle Impriſonment. 


It is falſe impriſonment in an officer 


to impriſon the debtor, if ſuffi- 


ciency of perſonal eſtate is tender- 


ed to fatisfy the execution and 
coſt before commitment. Hall 
VS. Hall. ; - 120 


G 


Guardian to Minors, 


Net liable to be ſued by his ward, 


while under age, unleſs he has 
been called upon by the judge of 
probate and has refuſed to ac- 
count. Robertſon vs. Robertſon, 51 


Grain growing on Land 


Poth not paſs by a gift of perſonal 
eſtate—and the executors may 
enter and cut it. Aaecutor of 
Robert Kinſman vs. Bethigh Kinſ- 
man, 180 


% 


Garniſhee. 


Upon a ſcire facias the garniſhee 
may give in evidence what his 
| principal has confeſſed, to dif. 
prove his being in debt tokim. 138 
An iſſue in fact being joined, may be 
tried by the jury, and the | wa 
tiff may introduce other evidence 
beſides the teſtimony of the gar- 
niſhee, upon the trial. Dewi 
vs. Baldwin, | 138 
A garniſhee muſt appear in court and 
teſtify, if required, upon the ſeire 
facias. ' Byard vs. Stuart, 149 
A garniſhee may be enquired of re- 
pecting a miſtake in the note 
claimed of him, and is liable for 
2 debt due from him to the ab- 


77 debtor, 
ubbard vs. Brown, 276 
Lands taken and endorſed upon an 
execution, diſcharges the garnifh- 
— ſo much, although, they fi- 
nally prove not to be the propert 
of the abſcondip g debtor, ; 
A garniſhee may plead that his prin- 
cipal was not an abſconding debt- 
or, and have it tried by a jury. 
Fowler vs. Spelman, 295 
Seyeral garniſhees may not be joined 
in a ſeire facias. David Board- 
man, &c. vs. Stuart, 473 
A. fraudulent conveyance to a third 
perſon, of goods in the hands of 
a garniſhee, will not prote@ him 
| _ bona fide creditors.— 
ranklin vs. Larabee, 488 
A garniſhee may teſtify upon the 
ſcire facias againſt him, although 
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the plaintiff doth not require it. 
Vaughn vs. Sherwood, 507 
Money taken from the garniſhee by 
a compulſory proceſs ought to ex- 
cuſe him. Hooper vs. Benſon, 545 
A garniſhee may take advantage 
upon the ſcire facias againſt him, 
of his principal's not being an ab- 
ſconding debtor when the copy 
was left in ſervice, unleſs eſtopped 
by ſome act of his. Samuel Mood. 


bridge vs. Robert Winthrop, 557 


Grants. 


A grant of a greater eſtate than the 
grantor hath, will convey what 
he hath. Martin and wife vs. 

, Sterligg, 210 
Long practice and uſage by the gran- 


tees, will conſtrue and reſtrain the 


general terms in an ancient grant, 
in favor of purchaſers. Barret 
vs. Hoſmer, © 27 


I 
Same point adjudged in the caſe of, 


Davidſon vs. Fowler, 358 
A grant of the privilege of the wa- 
ter-in a ſtream, except what ſhall 
be wanted fer a particular uſe, 
will be enlarged by an extinguiſh- 
ment of the particular uſe. Rowe 
vs. Stoddard, &c. 447 
A. deed of 110 acres of land lying 
within certain lines and bounda- 
ries, particularly deſcribed—the 
covenant of feilt in the deed, is 
conſtrued to extend tothe land ly- 
ing within the lines and bounds de- 
ſcribed. Snow vs. Chapman, 528 


Gaols and Gaolers. 


tiff will recover his ſpecial dama- 
ges of the county. Staphorſe vs. 
County of New-Haven, 126 
Same point adjudged in the caſe of, 
David Hawley vs. Coutty of 
Litchfield, 155 
Same point adjudged in caſe of, Den- 
nie vs. County of Middleſex, 278 
Same point adjudged in caſe of, Mur- 
ray vs. Biſbop, &c. and Paſchal 
Smith vs. Same, 357 
A county is liable for the eſcape of 
a priſoner through the inſufficien- 
cy of the gaol, unleſs an adequate 
remedy againſt ſome other perſon 
is ſhewn. Titus Dutton vs. Coun- 
ty of Litchfield, 450 
Same Shy Timothy Dutton vs. 
County of Litchfield, 505 


H 


HFouſe. 


A man's houſe may be broken open 
upon a criminal proſecution. 
elſey vs. Wright, &c., 83 
Same point adjudged in the caſe of, 
The State vs. Shaw, &c. 134 


Habeas Corpus. 


Service in the army three years or 
during the late war, amounts to a 
manumiſhon, upon which the 
court will diſcharge the ſervant 
upon a habeas corpus. Fack A. 
rabus vs. Tvers, 92 


Heirs. 5 


If a priſoner eſcapes through the in- The heirs of a deceaſed co- obligor 


ſufficiency of the gaol, the plain- 


Ffff 


* 


are liable in equity to pay à debt 


W > 


of their anceſtor, where the ſurvi- 
ving obligor is bankrupt. Winſ- 
low vs. the heirs of Parkhurſt, 268 


Hearing in Damages. 


On a hearing in damages upon a 
note, the court cannot make an 
offset of a ſum claimed to be due 
from the plaintiff, by another a- 
greement. Phillips vs. Halſey, 194 

Same point. Branch vs. Riley, 541 

On a bond given to the ſheriff to in- 
demnify againſt the default of a 
deputy—forty ſhillings was al- 
lowed in damages for each action 
brought againſt the ſheriff for the 
deputies default. Sheriff Fitch 
vs. Jones, &c. 248 


1 


Intereſt. 


Intereſt allowed upon a ſcire facias 
againſt an adminiſtrator by ſpecial 
agreement. Starr, adminiſtrator 
of Katharine Whitehead vs. Ben- 
jamin Henſhaw, adminiſtrator of 


Walker, 242 
Intereſt not allowed on a book debt 
- contracted in New-York. Tem- 


ple vs. Belden, ey 
Intereſt for the delay of the debt by 
an audita querela, is not recoyer- 
able on the bond. Simeon Smith 
vs. Canfield, 372 
Intereſt allowed on a note- not ex- 
preſſed to be on intereſt. Elipha- 
let Dyer, Eſq. vs. Foſbua E!- 
kin, | 412 
Intereſt allowed on an adminiſtra- 


tion bond. Huntington, fudge of 
423 


probate vs. Mott, 


e 
Informations. 


An information by a common per- 
ſon for an aſſault and breach of 
the peace, without joining the 
ſtate is no more than a dul ſuit, 
Samuel Clark, &c. vs. Turner, 200 

Information againſt two for a joint 
offence, each may plead ſeverally 


and one be tried by the court and 
the other by the jury. State vs. 
Taylor and Warren, 226 


An information upon the ſtatute a- 
gainſt night-walking, muſt charge 
the perſon and the facts directly. 
Larabee, &c. vs. Tracy, 273 

Same point adjudged, Hotchliſs vs. 
Tuttle, 438 

A conviction before a juſtice for 
theft no bar to an information for 
a robbery. State vs. Peter Far- 
r and, 446 


Juriſdiction. 


The juriſdiction of a ſingle miniſter 
of juſtice is reſtricted to 49 in 
criminal matters. Scof vs, Tur- 
ner, 163 

The juriſdiction of juſtices in civil 
actions, is limitted to the towns 
in which they dwell, Palmer 

Vs. Palmer, | 202 

Same point adjudged in the caſe of, 
Mary Scovel vs. Smith, 300 

Same point. Allen vs. Vining, 313 

Same point. Abbey vs. Cargel, 403 

A theft laid to have been committed 
in another ſtate is not within the 
juriſdiction of the ceurts of this 
ſtate. Gilbert vs. Steadman, 403 

Property ſegured by a foreign at- 

tachment will give the court ju- 

riſcliction. Oſbornvs. Lloyd, 447 


60 NT 
Iſſue. 


Where two iſſues are joined in a 


cauſe they muſt be anſwered. Scot 
vs. Turner, 163 
The facts put in iſſue muſt be di- 
rectly Eo Smith vs. Bel- 
lamy, 200 
The queſtion put in iſſue to the court 
dr jury — be directly anſwered. 
Gates, &c. vs. Nobles, 344 
Same point. Ambroſe Cook vs. Tru- 
man Atwater, 435 
An iſſue which contains ſubſtance 
though informal, is good after 
verdict. Curtice vs. Beardſley 
and Mallet, | 441 
The iſſue joined and put to the court 
or jury muſt be directly anſwered. 
Woodworth vs. Clark, 542 


Judgments. 


A jpdgment entered up by a juſtice 
by the confeſſion of the party up- 
on a note, given to abide an a- 
ward of arbitrators is void.— 
James Curtice vs. David Scovel, 


327 

Same point. James Curtice vs. 1/- 
rael Bulkley, 329 
Judgment will be given for the plain- 
tiff notwithſtanding there is a 
verdict for the defendant, if upon 
the an record he is entitled to 
it. Fitch, ſheriff vs. Scot, &c. 351 
A e default againſt a 
defendant out of the ſtate, muſt 
be, that execution iſſue upon the 
plaintiff*s giving bond according 
to the ſtatute. Strong vs. Meach- 
am, | 391 
An action of debt lies on a judgment 
rendered in another ſtate; not- 
withſtanding the plaintiff might 
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have taken his remedy againſt the 
bail there. Abbot vs. Knight, 405 
A judgment muſt be either upon an 
iſſue found, a demurrer, a default, 
or upon nihil dicit. Jonathan 
Brewſter, &c. vs. Stuart, 473 


Inſimul Computaſſet. 


In an action upon an inſimul com- 
putaſſet, the defendant cannot a- 
vail himſelf of miſtakes in the ſet- 
tlement. Cogſwell, executor of 

William Cogſeuell vs. Whittleſey, 

&e. 4 384 


Inſane Perſons. 


A 2 inſane, is to have a con- 
ſervator appointed by the county 
court. Petition of Ruth Butler, 


by her overſeer, 426 


Joint-Tenants. 


The doctrine of ſurvivorſhip among 
joint-tenants exploded. Phelps 
vs. epſon, 48 


Infurance. 
An intentional deviation will not 


excuſe the underwriters. Thom 
ſon, &c. vs. Alſop, 4 


Indebitatus Aſſumpſit, 


Lies to recover back money paid 
upon an illegal conſideration. 
Cy ve. Prentice, 91 


C ONT 


Indebitatus aſſumpſit doth not lie 
upon a judgment. Yail vs. Mum- 
ord, I 


42 
A ſpecial indebiattus aſſumpſit lies for 


a miſtake in a ſettlement. Sage 
vs. Alſop, 148 
This action doth not lie for money, 


recovered in an action at law, up- 
on an accord, which might have 
been plead in bar of the action. 
Brunſon vs. Bacon, 210 
This action lies againſt an officer for 
money received on an execution, 
notwithſtanding the ſtatute of 
limitations. Seley vs. Slofſen, 
216 

Indebitatus aſſumpſit lies for rents 
and profits of land. James Rog- 
ers vs. Iſaac Tracy, 233 
Indebitatus aſſumpſit doth not lie 
againſt an adminiſtrator in pro- 
Pria perſona, for a debt of the in- 
teſtate. Aplin vs. Adminiſtrator 

_ of Patrick Robertſon, 235 
This action will not lie againſt a 
perſon, who has received money 
and paid it over according to his 
duty. Bingham vs. Tulley, 237 
'This ation does not lie to recover 
money paid on a judgment on the 
ground that the judgmeat was 
wrong. Burbanks vs. Lee, 262 
Indebitatus aſſumpſit doth not lie, 
to recover 9 on a mort- 
ge, before a decree of foreclo- 
= Fitch vs. Executors of Fo- 


p Coit, 266 
This action will not lie where there 
is a written agreement. Carew 
vs. Bond, 269 


This action does not lie in favor of 


a partner in trade againſt his co- 
partners upon an unliquidated ac- 


count. Desvit vs. Staniford, 270 
This action doth not lie in favor of 


a ſurety upon a liability only, 
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without an actual damnification. 
Brintnal vs. Helms, &c. 291 
This action doth not lie where there 
is a written ſecurity. Executors 


of George White vs. Woodruff, 
&c 


5 3 

It is not neceſſary to aver in the de 
claration of whom the money was 
received. Katharine Lawrence 
vs. James Clark, 348 
Mention being made in the declara- 
tion of whom the money was re- 
ceived, does not vitiate it. Hurd 
vs. Hall, | 372 
Indebitatus aſſumpſit doth not lie for 
the principal ſam lent upon a uſu- 
rious contract, after the ſecurity 
taken for it has been avoided. 
| Cowles vs. Hart, &c. 396 
In a general action of indebitatus 
aſſumpſit, miſtakes in a ſettlement 
may not be given in evidence. 
State vs. Lawrence, 397 
A ſpecial action of indebitatus aſ- 
ſumpſit lies for public ſecurities 
which were pawned. Whiting 
vs. M<Donald, 444 

Aſſumpſit will not lie for a ſum 


L 


which a perſon is doomed to pay. 
Rogers vs. Henry, 470 
L 
Land. 


The fee of the land, left for high- 
ways is in the proprietors. Buel 
vs. Clark, 49 

Fifteen yearsadverſe poſſeſſion makes 
a title, and may be given in evi- 
dence under the plea of not guilty. 
Trowbridge vs. Royce, 50 

A fifteen years adverſe poſſeſhon 
makes a title. Lane vs. 095 


CO NWN TENTS. 


Land purchaſed by the teſtator ſub- 
ſequent to making his will, will 
pals by it, in caſe of a republica- 
tion. Luce vs. Dimocl, 82 

The fee of land left for highway is 
in the proprietors. Brown vs. 
Freeman, 118 


Title to land may be acquired by a 


fifteen years adverſe poſſeſhon, 


though not encloſed by a fence. 
Smith vs. Iſaact, 151 
Miller, &c. vs. Dow, 

412 


Same point. 


Appraiſers of land on execution muſt | 


be freeholders of the town in 
which the land lies. Chapman 


vs. Griffin, 196 


Loan-Officer. * 


Loan-officer not liable to a foreign 
attachment. Spalding vs. Imlay, 


951 


Legacy. 


Payment of al iven by will 
you ſatisfaQtion of — | Cake 
by a note. Eliſba Smith, executor 
of Daniel Grant vs. Raphel Mar- 

Bal and wife , I 5 

A legacy given to be put to intere 
under the care of a truſtee, is re- 

cCoverable at law, althoꝰ the truſtee 
never acc of the truſt. Lem- 
uel Lamb vs. Sharp and wife, 419 


Limitation of Actions. 


The time of the war, not to be reck- 
oned by the ſtatute of limitation, 


Finn, 


is, from the 19th of April, A. D. 
1775, to the 3d of April, A. D. 
1783. | 
Endorſements on a bond do not ſave 
it out of the ſtatute. Fuller vs. 
Hancoch, 238 


Leaſes. 


A writing giving liberty for a valua- 
ble conſideration, to flow lands, 
for a number of years, is a leaſe, 
within the ſtatute, and muſt be 
recorded. Smith vs. Simons, 318 

A leaſe to a man for his life, and the 
life of his wife, in caſe he ſhall 
marry, veſts no intereſt in the 
wife he marries. Mary Reminge 


ton vs. Abijab Remington, 463 
M 
Minors. 
A. minor is no more liable in chan- 
. cery for a fraud in a contract, than 
at law. Geer vs. Hovey, 179 


Minors not liable for a fraud in con- 
tracts. Brown vs. Dunham, 272 
A minor has right at any time du- 
ring his minority to take an ap- 
from a decree of the court of 
probate. Davidſon's appeal, 275 


Mothers. 


A mother as ſuch, is not entitled ts 
an action for the ſervices of a 
minor ſon—much leſs, when it 
doth not appear but that ſhe is a 
feme covert. Elizabeth Burk vs. 


487 
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Mortgages. | 


A mortgage deed by which more 
than lawful intereſt is ſecured, is 
void. Deming vs. Briſtol, 171 
A mortgagor may not be allowed to 
avoid his mortgage by alledging 
that it is fraudulent as to credit- 
ors. Stores vs. Snow, 181 
If the mortgagee take poſſeſſion of 
the mortgaged premiſes, and fore- 
cloſe the equity of redemption— 
the debt is diſcharged. M<Erwen, 
alias MeCune vs. Hannah Welles, 
adminifiratrix of Samuel Welles, 
' 202 
A mortgagor is tenant at will to the 
mortgagee. Beach vs. Royce, 244 
Same point adjudged in cafe of, Bea- 
cher vs. Cook, &c. 296 
The intereſt in a mortgage accom- 
panies the debt for which it was 
iven as a collateral ſecurity, 
e vs. Menxey, = 
24 
Where the condition of a mortgage 
is to indemnify the mortgagee a- 
gainſt his being ſurety for the 
mortgagor, and a ſum certain is 
mentioned, be the debts more or 
leſs ; the mortgagor is holden for 
all the debts be they more or leſs. 
Orr vs. Hancock, 265 
A mortgage taken in this ſtate for 
ſeven per cent. to indemnify a- 
inſt an obligation given in New- 
ork, for ſeyen per cent. is not 
uſurious. Fohn Nichols vs. Cof- 


ety 


paying the money on demand, the 
eſtate becomes "abſolute in the 
mortgagee, at law, upon the death 
of the mortgagor, if the money is 


294 
a mortgage is made defeazable by 


not _ Mary Alſop vs. Dewy 
a | 346 
By a mortgagee's 5 from the 
mortgagor, a releaſe of his equity 
of redemption in ſatisfaction of the 
debt, a promiſe to pay the intereſt 
of the debt is alſo ſatisfied. Da- 
vis vs. Geary, &c. 410 
A creditor's taking a mortgaged eſ- 
tate for a debt, due from the 
mortgagee doth not alter the right 
or duty of the mortgagor. Thom- 
as Rowe vs. Couch, 452 


Money. 


Money in the hands of an officer, 
received and endorſed on an ex- 
ecution, is not liable to be levied 
upon and taken by execution a- 
gin the original creditor.— 

illes vs. Pitkin, 47 

Money received upon an aſſigned 
debt is the property of the aſ- 

2 Idem vs. * 

e point adjudged. Re vs. 
3 

And Fowler vs. Harman, 64 

Money for the ſupport of priſoners 
is to be lodged with the gadler. 
Parſons, fheriff vs. Whitmore, 117 

Money due on an aſſigned debt is 
the property of the alignee. &.. 
Jobn vs. Simeon Smith, 156 

Money may be levied upon and ta- 
ken by execution. Brooks vs. 


T hompſon, 216 
3 „ on an aſſigned note is 


the property of the aſſignee, — 
Fobs vs. Brewſter, &c. 234 
Money in the hands of an attorney 
or officer, not liable to be attach- 
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Mortgages. 


A recoy inſt the mortgagor, 
will — _ the title of the 
mortgagee. A private defeaz- 
ance to an abſolute deed on re- 
cord, is fraudulent as to creditors 
and purchaſers. Hough vs. Toes, 


2 

Altering the ſecurity of the debt 
doth not diſcharge . the lien upon 
the land by the mortgage. Frank- 
kn vs, Cannon, 500 


Nuiſance. 


Licence from the town to ere a 


. mill-dam, no juſtification in an ac- 


tion for a private nuiſance. Nich- 
ols vs. Pixley, 129 
Where a common nuiſance is a par- 
ticular injury to any one, he may 
have an action for it. Burrows 
vs. Pixley, 362 
A man may uſe the waters of a 
- ſtream runging through his land 
for neceſſary and purpoſes. 


Notice. 


Upon a complaint againſt the owner 
of a copy-right, for not vending a 
ſufficient number of the books 


twelve days notice is to be given. 


Patten vs. Goodwin, 172 


8 Notes. 
Endorſements in continential money 


upon notes given after the ſcale 


was ad are to be applied 
— Marſh vs. Deming, 
85 

A note delivered immediately to 
the promiſee, cannot be an eſcrow. 
Badcock vs. Steadman, 87 
A note given for a conſideration that 


is againſt law, may be W 2 
Kitchum vs. Scribner, 
A note given Saturday night Hot 
void by the ſtatute. Carpenter 
vs. Cr ane, 4 98 
Same point. Mumford ys. Buel, 
; 145 
An arbitration note for {10 and 
vouched by two witneſſes, is not 
cognizable before a juſtice of the 
peace. Mills vs. Borroughs, 99 
Same point adjudged in the caſe of 
 Deſborough vs. Deſborough, 126 
A note given ſince the late war and 
before the ſtatute reſpecting ab- 
ſentees, for a debt contracted be- 


fore the war, is within the equity 
of the ſtatute.» Borland vs. 
Sharp, 178 


A. note for money payable in col- 
lateral articles, may be diſcharg- 
ed, by paying or tendering the 
money. ons vs. Ainſworth, 

| 181 


A note given to the heirs of a per- 


ſon, who is alive, is a ſufficient 
deſcription for them to take by. 
1 &c. 181 
note pecihc articles payable 
on demand, muſt be ſpecially de- 
manded, Dean vs. Woodbridge, 


: 191 
A note for money only, which hath 
two ſubſcribing witneſſes, if one 
is dead or become interefted, is 


appealable. Barker vs. Daniel 
Coit, executor 7 Coit, 223 
Same point. E. Fitch vs. Riphy, 
- 3 10 


” - 
— 


EO 
A note for Weſt-India rum, ſugar, 


Kc. not evidence of a note for 
Weſt-India goods generally.— 
Brewſter vs. Dana, 266 

Notes given for land, upon a con- 
tract, and a bond taken to convey 
the land when the notes are paid, 
are good and binding. Bacon 
vs. Porter, $71 

By reverſing an erroneous judgment 
upon a note, the note is revived. 
Curtice vs. Scovil, 421 

A note executed on the Sabbath 
day is void. Wight vs. Geer, 

f 474 

A note given by a minor is made 
valid by his agreeing, after he is 
of full age, to pay it. Lawrence 

vs. Frederick Gardner, 477 

A note for {55 lawful money, to 
be paid in one ſhilling orders at 
their value in May 1785, is a 
note for { 55 lawful money. Hall 
VS. ——, | 493 

A note for money, with a condi- 

tion that if the promiſor give a 
deed of certain lands, ſaid note 
to be void, is a note for ſo much 
money voidable only by giving 
the deed. Lockevood, adminiſ- 

trator of Guyer vs. Smith, 497 
on eft faftum is a good plea in an 
action upon a note. {ves vs. De- 
evolf, | 

If A. recommends B. to C. and C. 
thereupon truſt B. and takes his 
note payable at a certain time, 
and A. take B's note for the ſame 
ſum payable one month after, 
conditioned to be void in cafe B. 
pays C. and indemnifies A. If B. 
fails to pay C. he will be liable on 

+ his note to A. although A. has 
not paid the debt. Tilly vs. 
Brace, b 507 
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Where an aſſignment of a note con- 
tains a promiſe it ſhall be paid 
when it becomes due, an action 
lies againſt the aſſignor when the 
note becomes due if it is not paid. 


Samuel Perkins vs. Eliſha Per- 
kins, Jun. 541 


New Trial. 


A new trial cannot be granted in a 
quitam proſecution as to the civil 
part only. Hannaball vs. Spald- 
ing, 86 

In a petition for a new trial the new 
witneſſes are to be named. Hill. 
yard vs. Seamons, 89 

The court will t a new trial in 
favour of a plaintiff in a proſecu- 
tion for a penalty, if the acquital 
was unfairly procured. rud- 
den, Qc. vs. Northrup, 93 

New trial granted on the ground of 
new evidence, in an information 
for paſſing counterfeit money.— 
Eleazer Scott vs. State, 155 

A witneſs at the trial, is a new wit- 
neſs as to what has come to his 
knowledge ſince. Fofter vs. 

. Hough, 173 

New trial granted on the ground of 
a material witneſs. being ſo diſ- 
concerted that he was unable to 
recollect his teſtimony at the trial. 
Ainſworth vs. Seſfrons, 175 

The granting of a new trial vacatcs 

the judgment. Fleming, executor 

"of M*Donald vs. Sheriff Lord, 
| | 414 

A petition for a new trial muſt be 
brought in the county where the 
cauſe was tried. Adams vs. Kel- 
logs, 255 

In Ed moms for a new trial, for 

miſpleading, on the ground that 
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- the plaintiff ought to have traverf 
ed the defendant's plea inſtead of 


demurring to it ; it is ſufficient to 
alledge that the plea was not true 
and that the defendant could not 
_ it. Corſab Bull ys. Nich- 

” 13 

A. new trial granted before j * 
entered up upon a verdict in a 
criminal proſecution for counter- 
feiting money, the cauſe continu- 
ed and the priſoner let to bail. 
A petition for a new trial, on which 
e duty was not paid is void. 
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Offset. 
Io an action brought by an adminiſ- 


trator of an inſolvent eſtate on 
note, againſt a creditor by book, 


the court will offset the book 


debt found by the commiſſioners 
upon the note. S. Titus Hoſmer, 
adminiflrator of Genera! Parſons 

vs. Merriam, © 427 


Oui 


It is no excuſe upon a motion for 


oyer, that the writing is Joſt—but 
the excuſe muſt be ſet out in the 
declaration or plea. Branch vs. 


Riley, $41 
| Officers. 
An officer's return 

tion 6's rem upon a heart's 


him. Grant vB. Shaw, &c. 526 


ENT 8. 


In a writ of the plaintiff 
mult ſet 1 his ar or propor- 
tion. Coply vs. Crane, 69 


Same point adjudged. Champion 


vs. Spencer, &c. 147 
Payment. | 
ny extorted by a creditor from 


his debter, by an unlawful execu- 
tion, will be conſidered as a pay- 
ment of the debt. Rufſel Lord, 
' adminiſtrator of & Lord vs. 
Benjamin Waterhouſe, &c. execu- 
tors of Gideon Waterhouſe, 430 


Pleas and Pleadings. 


A defendant who has miſſed *» 
plea may have liberty to al 


while the caſe is on trial. | 
 mwiors of Hazzard vs. Nichols 75 | 


2 a 3 where it is ne- 


* "Core & . ler N. 
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Whete new matter is replied, or the 
3 0 N 
allegations in a plea, it ought to 
erification. 


conclude with a y 


Baily vs. Smith, 243 


A defendant may not depart from 

bar} aug of title put apt oe? the 
ce in an action 

Matſon vs. Meach, 115 


E reply to a plea, of no 5 


plead to an action on an arbitra- 
tion note, it is nec to ſet 
forth not only the award but alſo 
a breach. Gillet ys. Briſtow, 355 
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Duplicity may be taken advantage of 
by a ſpecial demurrer, only : a 
general demurrer may not bs al- 
tered to a ſpecial - demurrer, — 
Smith vs. Northrop, 387 

Upon the plea of non aſſumpſit to 

2 note, the defendant may not 
give in evidence that he has 
paid it. 404. 

A defendant, may have liberty to 
alter his plea, when the cauſe is 
on trial, Ripley vs. Fitch, 404 

A party will not be allowed to alter 
his plea, where it will not be re- 
levant to his caſe. Mott vs. 
Dorner, 425 

Liberty given to alter the pleadings 
when the cauſe is on trial. Ad- 
boy rator , George Nichols vs. 

Nichols, 434 

A — may be altered, with leave of 
the court, after the 8 is com- 
mitted to the court for judgment. 

Hough vs. Tracy, 476 

A — of the plaintiffs title, in 

an action of treſpaſs amounts to 

the ee e ve. Abol, 
349 


Penalty. 


Where a penalty for continuing a 
nuiſance, is a groſs ſum per week, 
one only may be ſued for at a 


time. Chapman vs. Chapman, 52 


The court will not chancer 2 | 


iy of a bond which is preſcribed 
by a ſtatute. Treaſurer vs. Pat- 


en, 


A "+0 offence which incurs an 
accumulated penalty muſt, be of 
the ſame nature of the firſt, and 
after a legal conviction. Scot vs. 


Turner, 


| * 


260 


. 


Public Securities. 


If payable on demand, they are to be 
eſtimated according to their value 
when received. Collins vs. Hub- 
bard, 354 

Same point adjudged. Atwater ys. 
Carrington, and Treat vs. Car- 
rington, 357 

The value of public ſecurities to' be 
eſtimated at the time when paya- 
ble. Storer vs. Prentice, 425 

Payable on demand, eſtimated at 
the time of receiving. Curtice 
vs. Whippo, 445 

Where the ſecurities are to be — 
on demand or to be returned on 
demand the rule is the ſame,— 
Babbot vs. Belding, 445 

Public ſecurities are to be valued at 
the time, when payable, and pay 
ments at the time when | 
Hobert vs. Kimberly, - "As 

If payable on demand, are to be val- 
ued at the time when recei 


Day vs. Leavenſworth, 19 


Probate Court. 
The court of probate may lengthen 


out the power of commiſhoners 
on an inſolvent eftate, provided 
it doth not exceed 18 months. 
Webb vs, Admini iſtrators of Elea- 
zar Cary, 177 
An account of expenſes incurred, by 
felling lands belonging to an in- 
ſolvent eſtate, and lying in anoth- 
er juriſdiction, muſt be ſettled by 
the court of the juriſdiction in 
whieh the land lies. Storer, &c. 
vs. ne of ay Hinkley, 
my F 4914 
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Purchaſers. | 
A. purchaſer from a mortgagor for a 


valuable conſideration and without 
netice, is quieted in his title, 
by the mortgagor's ſatisfying the 
debt out of the reſidus of the 
mortgaged premiſes, againſt the 
mortgagee or any claiming under 
him. Sebor pri Shaler vs. Rob- 
bins and Porter, 460 
A purchaſer, from an adminiſtrator 
under liberty from the aſſembly to 
ſell land to pay debts, ſhall hold 
the land, againſt a voluntary con- 
veyance made by the inteſtate. 
Chriſtopher Manwarring vs. John 
Diſbon, 478 
A. purchaſer under a collector, may 
not enter until the year is expired. 
Holabert vs. Blakely, Fog 


Poor. 


Daughters huſbands not liable for 
the ſupport of their wives parents, 
when poor and impotent. Sher- 
man, &c. vs. Nichols, 250 

Same point adjudged. Benjamin 
Nichol vs. Sherman, &c. 361 


Poſſeſſion. 


The poſſeſſion of tenant for life, and 
thoſe under him although they 
may claim a greater eſtate, than 
he hath, will not defeat the right 
of the remainderman. Chandler 


vs. Phillips, 546 
. f : R | 
Rivers. 
The bed and waters of Connecticut 


riverare common toall the citizens. 


A baſtard child is { 


1 


A right of taking ſiſh in certain pla- 
ces in the river, is acquired by 
labor and expenſe in clearing 
them, and a continued occupation. 
Eliſha Pitkin, Eſq. &c. vs. Olm- 
fead, &c. WEL > 


Receipts-men. 


A receipts-man of property taken 
upon an execution 1s liable to the 
officer although the execution be 
otherwiſe ſatisfied or diſcharged. 
Reed vs. T ouſley, 374 


Records. 


No averments may be made againſt 
a record. Butler vs. Butter, 275 


* 


Replevin. 


| The plaintiff 's bond in a replevin, is 
in conſideration of law, no ſecu- 


rity. Reuben Smith, * Eſq. vs. 
Friend Trawl, 165 
A bond on a replevin muſt reſpond 
the damages. Webſter vs. Price, 


56 
Same point adjudged in the caſe of, 
Buel vs. Deavenport, 261 

8 


Settlement in Towns. 


A ward has right to reſide with his 
guardian; and ſuch reſidence gains 
no ſettlement. Town of Saliſbu- 

vs. Town of Fairfield, 131 
ed with the 

Town of Canaan vs. 


155 


mother. 


Town of Saliſbury, 


Co MS WHT & 


A perſon who would have been ſet- 
tled in a new town had he been 
at home when it was formed, is 
notwithſtanding ſettled there.— 
Town of Mansfield vs. Town of 
Granby, 179 

An idiot is ſettled with the parents, 
Town of Eaſt-Hartford vs. Town 

e Middletown, 196 
A ſettlement in a town may be 2 

nded but not loſt until another 
is gained. Norwich vs. Wind- 
ham, | 232 

A foreigner gains no ſettlement by 
commorancy. Somers vs. Bark- 
hempſtead, 398 

Citizens of any of the United States 
are not conſidered as foreigners, 
but as having a ſettlement in the 
ſtate to which they belong. Wind- 
ham vs. Norwich, 408 

Refiding in a town more than a year 
under certain circumſtances, will 
not gain a ſettlement. Town of 
Liſbon vs. Town of Franklin, 423 


A certificated perſen will gain a ſet- 
tlement by commorancy in the 


town he removes to, unleſs his 
certificate is duly lodged. Tol- 


Scire Facias. 


A defendant cannot plead to a ſcire 


facias, what might have been plead 
tothe original action. Green vs. De- 
wit, executor of Fabez Dean, 183 
Two plaintiffs in ſeveral attachments 
cannot join in a ſcire facias, upon 
a bail bond. Gridley & Sage vs. 
Starr, 281 


Nothing may be taken advantage of 


upon a fcire facias which might 
have been plead to the original 
action, Robbins ys. Bacon, 548 


Soldiers, 
Who inliſted into the army by the 


procurement of two men, are en- 
titled to the premiums given by 
the public. Rockwell, &c. vs. 
Foſter, 529 


State Attornies. 


A ſtate's attorney is an informing 
officer within the meaning of the 
law. Fowler vs. Biſbop, Eſq. 
county treaſurer, 198 


Submiſſion to Arbitration. 


rule of court is re- 
vocable by the parties, Belton 
vs. Halſey, 221 
A ſubmiſhon to the award of arbi- 
trators, neceſſarily implies an ob- 
ligation to perform it. Bundy 
vs. Sabin, 411 


A ſubmiſſion by 


Selectmen. 


Selectmen are liable to reſpond in 
damages, for appointing an over- 
ſeer, in an illegal and oppreſſive 
manner. Hezehiah Fohnſon vs. 
Seleftmen of Wallingsford, c. 


245 
Steeples. 


The law doth not require a vote by 
two thirds of the yoters in an ec- 
 clefiaſtical ſociety, to build a ſtee- 
le to a meeting-houſe. King/- 


vs. Seladmen of Tolland, 533 


C.O NT 
Slander, 


In an action for words, evidence 
that there was ſuch a report be- 
fore the defendant ſpoke the 
words, not admiſſible. Lewis 
vs. Niles, 46 

The general character of the plain- 
tiff may be inquired of with reſ- 
pe to the crime charged by the 
words. Brunſon vs. Lynde, 354 

Same point. Martha Seymour vs. 
Charles Merrills, 459 


Sheriff. 


A ſheriff may be ſued out of his 
county for a negle& of duty in 
not levying an execution and be- 
fore a different court from that 
which granted the execution. 
Huntington vs. Lothrop, 90 

The ſheriff hath no right to take a 
bond of a priſoner, that he will a- 
bide in priſon until he pays for his 
board. Lord, ſheriff vs. TOs 

\ I 

Will not be liable for goods a 


ed, if returned to the debtor, af- 


ter ſixty days from rendering the 
judgment, if not demanded with- 
in that time, Wm. V. Parſons, 
late ſheriff vs. George Phillips, — 

481 


T 


Trover. 


Trover lies for property tendered 
upon an obligation, in favour of 
the obligee. Rix vs. Strong, 55 

Trover lies in favour of a promiſſee 


againſt the promiſſor for a note 
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which was got up by means of the 
fraud of a third perſon, without 
being paid. MNetleton vs. Riggs, 
425 
If the effect of the ſuit is to recover 
the thing demanded, the plaintiff 
ſhall have full coſt, although the 
verdict is for leſs than goſ— 
Bricks executors vs. Reed, 136 
Public ſecurities having been deliv- 
ered upon a forged order, no bar 
to the right owner's recovering 
them in this action. Griſwold 
vs. Juda, 221 
An action of trover is not barred by 
ſtatute of limitation although an 
action of treſpaſs, whick would 
have lain for the ſame thing, 
would be. Nath. Ferreſs vs. 
James Ferreſs, 365 
Trover lies. by an adminiſtrator for 
taken and converted in the 
ife of the inteſtate. Kirby, ad- 
miniſtrator of Grant vs. Clark, 
l 

Theft. 
A thief may be taken and proſecut- 
ed in any juriſdiction where he 


carries the goods ſtolen, Rex 
VS. P eas, 69 8 


Towns. 


Not liable for the default of their 
conſtables in the execution of 
their office. Hurlbert vs. Ebene- 
zer Marſh and Town of Litch- 


feld, 520 


Tenants in Common. 


May join in an action for their com- 
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mon eſtate. 'The nonſuit of ſome 
of the plaintiff's no bar to the 
other's proceeding. The defend- 
ants acquiring a right from ſome 


of the plaintiffs pending the ſuit, 


will not purge the original wrong 
and diſſeiſin, as to the reſidue of 
the premiſes. And the plaintiffs 
ſhall recoyer according to -the 
right they prove they have in the 
premiſes. Hillbouſe, &. vs. 

Ix, 246 


Treſpaſs. 


A man's finding bees in a tree ſtand- 
ing on another man's land, gives 
him no right to either. Merrili 
vs. Goodwin, 209 

The commanding officers of compa- 
nies will be liable in sertain caſes 
for treſpaſſes committed by the 
ſoldiers under their command. 
Avery vs. Capt. Bulkley, c. 

| 2 

An action of treſpaſs lics in 211 
of a tenant by the curteſy. Clark 
VS, W, elton, 299 


Tender. | 


In a plea of tender of goods upon an 
bbligation, they muſt be particu- 
larly deſcribed, ſo that they may 


be known. MNichols, &c. vs. 
Frederick Whiting, 443 
Taxes. 


An eſtate in land leſs than a fee is 
liable to be taken for taxes—but 
it mult be taken in a reaſonable 


manner. Holabert vs. Blakely, 
| 505 


U 
Uſury. 


A note fairly taken will not be made 
void, as uſurious, by afterwards 
receiving more than lawful inter- 
eſt upon it. Hovey vs. Shum- 
way, 70 

A ſum in lawful money ſecured, for 
the loan of final ſettlement notes 
over and above the lawful inter- 
eſt for ſaid final ſettlement notes 
is uſury. Fitch vs. Hamlin, 110 

Extortion, fraud or dureſs not uſu- 
ry to be relieved againſt by filing 
a bill on the ſtatute. Ely vs. 
Stoev, 115 

A bill of uſury muſt be filed on the 
2d day of the court to which the 
action is brought. A defendant 
not admiſſible as a witneſs to 
prove his bill. Fleming, executor 
of M*Donald vs. Bates, 129 

Same point adjudged in the caſe of 
Living ſton vs. Bird, 255 

If a ſum 1s included in an obligation 

above the principal and intereſt 
by miſtake, it is not uſury. Gil. 
bert Livingſton vs. Bird, 33 

A defendant may not be a witneſs 
to prove his bill of uſury. Payne 
vs. Payne, 267 

A contract to retùrn certain public 
ſecurities by a certain time, or to 
pay a certain ſum in lawful mon- 
ey, leſs than the amount, at the 
option of the promiſor, is not uſu- 
rious. Where the facts in a plea 
do not amount to uſury, no aver- 
ments can make it ſo. Where 
the parties have ſtipulated the 
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ſum to be given by their contra, 
there is no room for a hearing in 
damages, unleſs payments have 


been made. Wadſworth, &c. 
vs. Champion, 

A note for a ſum in final ſettlement 
notes and the lawful intereſt in ſil- 
ver and gold not ufurions. Pat- 
ten vs. Thompſon, 526 

Verdict. 


A verdi& ſet aſide, becauſe a jury- 
man converſed freely to a perſon 
not of the jury, about the cauſe 
under conſideration. A juryman 
who is accuſed of having conduct- 
ed improperly cannot be a wit- 
neſs on that queſtion. Dana vs. 
Roberts, 134 

The court will not ſet aſide a ver- 
di& becauſe the jury have found 
it without ſufficient evidence.— 
Smith vs. Bradley, 150 

If the jury refer the deciſion of a 
4 or the aſſeſſment of the 
damages to chance, the verdict 
will be ſet aſide. Warner vs. 
Robertſon, 194 

A verdict that does not anſwer the 


iſſue is bad. Aegwin vs. Camp- 


bell, Oc. 268 
A verdict will not aid the want of 
conſideration in the declaration 
in an action of aſſumpſit. Hitch- 
cock vs. Page, 293 
Every reaſonable conſtruction is to 
be adopted in ſupport of a verdict. 
Huntington vs. Ripley, c. com- 
mittee, | 321 
On a conviction for theft the verdict 
muſt find the value of the goods 
ſtolen. Gilbert vs. Steadman, 403 
If any of the jury converſe with 
other people not of the jury, a- 
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bout the cauſe under conſidera- 
tion, the verdict will be ſet aſide. 
Boro vs. Parſons, ſberiſ, 429 
If a juryman gives evidence to his 
fellows, not given in court, in a 
cauſe under conſideration, the 
verdi&t will be ſet aſide. Tal- 
madge, c. vs. Northrop, 522 


W 
Writs. 


What the law enjoins to be done 
need not de inlined in the writ. 
Smith vs. Bradley, 148 

A writ dated the 2oth of October, 
A. D. 1789, to be anſwered on 
the zoth of October next, is Oct- 
ober come twelve month. Auſ⸗ 
tin vs. Nichols, 199 

A writ which has been ſerved and 
returned, may not be taken from 
the files, to anſwer another pur- 
poſe. Towner vs. Phelps, 250 

Where it is neooflary- a writ ſhould 
be directed to an indifferent per- 
ſon, the authority ſigning it is to 
doit. Thatcher vs. Heacoch, &c. 

| 28 

A writ dated the 5th of Domain 
A. D. to 1791 be anſwered on 
the 13th of December next, it is 
December A. D. 1792. Vay 
vs. Clark, 439 

A writ directed to an indifferent 

rſon by name without deſcrib- 
ing his place of abode, is good. 
Fohnſon vs. Hills, 504 


Witneſſes. 


Witneſſes muſt teſtify what the par- 
ty voluntarily communicated to 
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them in confidence, except attor- 
nies and counſellors in their cli- 
ent's cauſe. Milli vs. Griſwold, 


383 


Same point. Rebecca Sherman vs. 


John Sherman, 486 


A witneſs who is diſcharged of his 


intereſt is to be admitted. Humes 
VS, Day, 466 
A defendant againſt whom their is 
no evidence, may be improved as 
a witneſs. Burney vs. Cutler, 
&c. p 489 
An executor may be a witneſs to a 
will, Samuel Hawley vs. Eliza- 
beth Brocun, 49 
rei- 


If a party interrogates a witneſs 


pecting his intereſt, upon the wit- 
neſſes oath, he is concluded by it. 
Mallet vs. Mallet, 501 
A witneſs's ſaying that he would 
ſwear to any thing if he could get 
ſixſhillings by it, goes to his cred- 
it. Newhal vs. Wadham, 504 


.- Wale. NE} * 
Action of waſte lies againſt tenant 


in dower, Crocker vs. Fox, &c. 
e 32 

This action lies againſt a tenant by 

the curteſy. Roſe, &c. vs. Hays, 

244 


Wills. 


In the conſtruction of a will the in- 
tent of the teſtator is to govern, 
if it be conſiſtent with the policy 
of the law. 

A gift of houſes and lands, by a will 

to another, paſſes the fee, if the 
teftator hath a fee in them. 

Theſe words in a will, and in caſe 
my grandſon William dies with- 
out iſſue lawfully begotten of his 
body, then I give ſaid houſes, land, 
&c. to my ſons in law-—mult be 
conſtrued to mean a dying with- 
out leaving iſſue at the time of his 
death. Holmes vs. Williams, &c. 
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Robert Fairchild, Eſq. Stratford. 

o G 


Hon. Matthew Griſwold, Eſq. Lyme. 


Fon. Thomas Groſvenor, Eſq. Pomfret. 


Hon. Samuel Gilbert, Eſq. chief judge court of common pleas Tolland 
County, Hebron. | | 
Hon. Chauncey Goodrich, Eſq. repreſentative in congreſs, Hartford. 


Calvin OudUaruy, Bag. aiurney at law, Plain cu 

Elizur Goodrich, Eſq. do. New-Haven. 
Matthew Griſwold, jun. Eſq. do. Lyme. 

Hon. Roger Griſwold, Eſq. repreſentative in congreſs, do. 
Gideon Granger, jun. Eſq. atterney at law, Sufheld. 


Sylveſter Gilbert, Eſq. 4 Hebron. 

Hon. James Hillhouſe, Eſq. ſenator in congreſs, New-Haven. 

William Hillhouſe, Eſq. attorney at law, do. | 
Samuel Huntington, jun. Eſq. do. Norwich. 

Eliſha Hyde, Efq. do. do. 

Hon. Benjamin Huntington, Eſq. do. 

John Hale, Eſq. Coventry. 

8. Titus Hoſmer, Eſq. attorney at law, Middletown. 

Enoch Huntington, jun. Eſq. do. do. 


Nathan Hale, Eſq. Canaan. 

Uriel Holmes, jun. Eſq. attorney at law, Litchfield. 
Simeon Hinman, Eſq. do. Southbury. 
Benjamin Hall, Eſq. Weſton. 

Hezekiah Huntington, Eſq. attorney at law, Suffield, 
William Hawley, Efq. Woodbury. 


CSUBICEIDBERS' NAMES. 


| Bal Henſhaw, Eſq. attorney at law, New-Hartford. 
William Howe, Eſq. Hartford. 


I 
Hon. Jonathan Ingerſoll, Eſq. New-Haven. 
Levi Ives, jun. EE. attorney at law, Hew-Haven. 
Roſwell 78 Eſq. Stratford. 
Joel Jones, Eſq. Hebron. 
David Judah, Eſq. Fairfield. 
George Kin h Canaan. 
Timothy — Ea. attorney at law, Windham. 
Noah Leſter, Eſq. do. 6 Killingſworth. 


Hon. Stephen Mix Mitchell, Eſq. Wethersfield. 
Iſaac Mills, Eſq. attorney at law, New-Haven. 

Mr. David Maſon, j jun. Hebron. 

Amos Mead, Eſq. Greenwich. 

Andrew Mead, Eſq. do. 

Matthew Marvin, Eſq. Norwalk. 

David Maltbie, Eſq. Stanford. 

Jonathan O. 1 Eſq. attorney at 10 Eaſt-Haddam. 
William Moſel do. Hartford. 
Richard M Curdy, „. 3 Lyme. 


Hon. Roger Newberry, Eſq. Windſor. 
Joſeph Noyes, Eſq. attorney at law, Fairkeld. 
Mr. John C. Nightingale, Wethersfield. 


George Pitkin, Eſq. Eaſt-Hordord. 
John Pariſh, 18. 2 attorney at law, Brooklyn. 


Eliſtia Payne, Cante 
Elias Perkins, Eſa = New Tan s. 
Enoch Perkin EI. do. Hartford. 


Samuel Perkins, Eq. do. Windham. 
Auguſtus Pettibone, Eſq. do. Norfolk. 
John T. Peters, Eſq. do. Hebron. 
Nathan Preſton, Eſq. do. Woodbury. 
e, * — Eſq. _ Middleſex, &c. Middletown. 
imothy Pitkin, jun. Eſq. attorney at law, Farmington. 
Samuel A. Peters, Eſq. Colcheſter, = 
R 
Hon. Ta ing 4 5 Litchfield. 


Jeremiah Coventry. 
Andrew 2 | Ela. —_—_ at law, Fairfield. 


M. T. Ruſſell, Eſq. Middletown. 
Samuel Rowland, Ela. = Fairfield. 
Ephraim Root, Eſq. do. Hartford. 


J ohn Root, Eſq. do. Granby. 
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Hon. Jonathan Sturges, Eſq. Fairfſeld. ns -v e 8 


= 
1 
! , hn Oy Swift, Eſq. Cornwall. % 1 
on on. Thomas Seymour, Eſq. chief judge of the court of common «pleas? 
8 + Hartford County, Hartford. ' x a 8 EOS 33 
if | 8. Samuel Smith, Eſq. attorney at law, Reddin 4 WA. . . : : 8 
' me TN. 1 i 
ö 


* Zepheniah Swift, Eſq. do. Windaamn. 
"gs * Eſq. do. Eaſt-Haddam, $ 9 


Taylor Sherman, Eſq. do. Norwlllko# Bo hin y 77 7, 


Ja 
5 Ho - NathanieF Smith, Eſq. repreſentative in congrels, Woodbery. : 
| 1, "Levis B. Sturges, Eſq. attorney at law, Fairfield. 7. 
| / * -., + Nathan Smith, Eſq, dv. New- Haven. : 
TW” Roger M. Sherman, Eſq. do. Norwalk. | . ' 4. 


-,4 Elnathan Smith, jun. Eſq. do. Berlin. 
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1 John C. Smith, Eſq. do. Sarong rn 
F ren Bla, Laichfels, —— I Jer. 
Aaron Smith, Eſq: attorney at law, d. 
* wal Roger Skinner, Bf. TY do. C3; 
| Barzillai Sloflon, Eg. do. Kent. 
Sanmel W. Sou map, Eſq. do. Watertowu 
| Thomas V. eymour, Eſq. do. Hartford. - Ars "op 


Juohn Sargeanit, Eſq. do. Windſor. 
Samuel B. Sherwood, Eſq. do. Weſton. 
| 9 


5 ency — eme 
Sieden Twining, Elq- Lichte ſſſe. 


Ie Eliſha Sterling, E do. Salibury. © 4 
: 
: 
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Windham County, Lebanon. W a 


lohn Williams, Eſq. 
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